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Jerhain  v8.  Pattison  and  Gould. 

Wbere  Uie  anignees  of  a  lessee  leased  the  premises  for  the  best  price  they  conld  . ' 

obtain,  and  paid  to  the  landlord  all  that  they  received,  which  was  accepted  I  79  An  1  (^ 
by  him,  and  they  surrendered  the  possession ;  MM,  that  the  assi^ees,  hat- 
ing folly  administered  and  paid  oat  according  to  the  terms  of  the  assignment 
all  the  moneys  they  had  received  from  the  assigned  estate  coald,  at  most, 
only  be  charged  permmaUy  with  the  value  of  the  use  and  occupation  6f  the 
premises;  and  that  evidence  to  determine  that  value  should  have  been 
received.    Peckhau,  J.  dissented. 

The  liability  of  assignees  under  an  assignment  for  the  benefit  of  creditors,  is  to 
be  determined  by  the  same  Tule  which  applies  to  executors,  under  similar 
drcmnstances,  it  stems, 

THIS  is  an  appeal  from  a  judgment  entered  upon  the  deci- 
sion of  a  justice  of  this  court,  before  whom  the  action 
was  tried  without  a  jury  at  the  Albany  circuit,  April,  1857. 
The  action  was  brought  to  recoYet  rent  due  upon  a  lease,  and 
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judgment  was  entered  in  favor  of  the  plaintiff  for  $4l0l.8d 
damages  and  costs.  The  Manufacturers  and  Farmers'  Bank 
of  the  city  of  Albany,  on  the  2d  day  of  March,  1844,  leased 
to  James  H.  Hooker  certain  premises  situated  in  Whitehall, 
in  the  county  of  Washington,  for  the  term  of  five  years,  at 
the  annual  rent  of  $2000,  with  a  privilege  to  the  lessee  that 
the  said  lease  should  be  continued  for  an  additional  term  not 
exceeding  five  years,  if  he  desired  the  satne  renewed.  The 
lease  was,  at  the  request  of  the  said  Hooker,  renewed.  It 
was  on  the  5th  of  April,  1844,  assigned  to  the  plaintiffs 
James  H.  Hooker  made  a  voluntary  assignment  for  the  ben-< 
efit  of  creditors,  on  the  25th  day  of  December,  1851,  to  the 
defendants.  The  defendants,  after  making  an  ineffectual 
effort  to  sell  the  unexpired  term,  leased  the  premises  to  Oliver 
Bascom  and  his  partners,  for  one  year,  at  the  rent  of  $1000. 
trhe  defendants  offered  to  prove,  upon  the  trial,  that  James 
H.  Hooker  died  on  the  28th  of  December.  1851.  And  that  the 
defendants  before  letting  the  premises  to  Bascom  and  his  part- 
ners offered  the  unexpired  term  for  sale  or  letting,  but  received 
no  offer  for  the  same,  except  from  Bascom  and  his  partners. 
Hiat  $1000' w<Z8  all  said  premises  were  worth  for  the  use  and 
occupaiion  ffom  \st  March^  1852,  to  1st  March,  1853.  The 
defendants  further  offered  to  prove  that  on  or  about  the  1st 
of  March,  1853^  the  defendants  verbally  notified  the  plaintiff 
that  they  had,  after  a  full  trial,  become  satisfied  it  was  not 
for  the  interest  of  those  concerned  in  the  assignment,  under 
which  the  defendants  held  the  property,  that  they  should  take 
and  hold  the  unexpired  term  in  the  property  in  question,  and 
therefore  they  gave  up  and  surrendered  all  claim  to  the  same 
from  and  after  the  said  1st  of  March,  1853.  The  defendants 
further  offered  to  prove  that  on  the  Ist  of  September,  1852, 
they  paid  the  plaintiff  $1000,  and  then  informed  him  that 
said  sum  had  been  received  from  Bascom  and  partners  for  the 
use  of  the  property  from  Ist  of  March,  1852,  to  Ist  of  March, 
1853;  and  that  Bascom  and  partners  had  applied  to  the 
defendants  for  leave  to  occupy  the  property  for  a  Isecotid  year, 
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which  the  defendants  had  refused  and  had  referred  said  Bas- 
com  to  the  plaintiff  as  the  person  to  be  dealt  withi  The 
defendants  further  offered  to  prove  that  since  March  1,  1853, 
the  defetidants,  in  no  manner  claimed,  occupied  or  possessed 
the  demised  premises,  nor  in  any  way  interfered  therewith, 
which  the  plaintiff  understood  and  knew.  The  defandanta 
further  offered  to  prove  that  $1000 /or  the  use  and  occupa- 
tion per  year  of  the  premises  mentioned  in  the  complaint, 
was  and  is  the  full  value  of  such  use  and  occupation  per 
year  from  the  date  of  said  deed  of  assignment  from  Hooker 
and  others  to  the  defendants  to  the  end  and  termination  of 
said  demise^  stated  in  the  complaint.  The  defendants  further 
offered  to  prove  thai  they  had  fully  administered  and  paid 
out,  {according  to  the  terms,  preferences  and  classes  con^ 
tained  in  said  deed  of  assignment,)  all  the  moneys  they  had 
thus  far  received  from  the  property  and  effects  assigned,  in 
satisfaction  of  the  first  three  classes  of  debts  set  forth  in  said 
assignment,  and  that  they  have  not  now,  nor  have  they  ever 
had  any  money  or  effects  under  said  assignment,  applicable 
to  the  fourth  class  of  debts  mentioned  therein^  The  court 
rejected  the  evidence  offered,  and  the  defendants  excepted  to 
the  decision. 

George  Gould^  for  the  appellantsi 

Clark  B.  Cochrane,  for  the  respondent 

Ingalls,  J.  In  considering  this  appeal  we  must  regard 
the  evidence  offered  as  though  it  were  in  the  case.  The  ques- 
tion then  presented  is,  whether  the  evidence  offered  shoidd 
have  been  received-=''-and  that  mainly  depends  upon  the  legal 
proposition  whether,  under  the  dircumstauces,  the  defendants 
rendered  themselves  personally  liable  for  the  rent  secured  by 
the  lease  in  consequence  of  leasing  the  said  premises  to  Bas- 
com  and  his  partners.  All  the  interest  which  the  defendants 
acquired  in  the  premises  was  derived  from  the  assignment, 
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and  they  occupied  the  attitude  of  trustees.  After  an  inef- 
fectual attempt  to  otherwise  dispose  of  the  term,  they  leased  the 
premises  for  one  year  for  $1000,  which  was  the  best  price  they 
could  obtain,  and  the/idl  value  of  th6  use  of  the  said  prem- 
ises, which  sum  they  paid  to  the  plaintiff,  who  received  the 
same,  and  at  the  time  of  such  payment  they  informed  the 
plaintiff,  that  it  was  the  rent  received  tor  one  year  from  said 
Bascom  and  his  partners,  and  the  defendants  surrendered  the 
premises  to  the  plaintiff  from  the  Ist  of  March,  1853.  The 
defendants  distributed  under  the  a98ignment  all  the  funds 
received  from  the  trust,  and  whatever  they  paid  beyond  the 
$1000  would  be  from  their  own  property.  The  assignment 
was  executed  on  the  25th  of  December,  1851,  and  the  premises 
were  leased  to  Bascom  and  his  partnera  on  the  1st  of  March, 
1852,  and  the  notice  to  the  plaintiff*  that  the  defendants  sur- 
rendered the  premises  was  given  September,  1852.  That 
notice  was  not  required  to  be  in  writing.  {Remnant  v. 
Bremridge,  8  Taunt.  191.) 

I  do  not  perceive  why,  upon  principle,  the  liability  of  the 
defendants  is  not  to  be  determined  by  the  same  rule  which 
applies  to  executors  under  similar  circumstances.  {Jowrna/ey 
V.  Brackley,  1  Hilt  4Sl,     Martin  v.  Black,  9  Paige,  644.) 

In  Williams  on  Executors,  (5  Am,  ed,  vol,  2,  p,  1585,) 
the  author  says  :  "With  respect  to  the  liability  of  the  exec- 
utor of  the  lessee  to  an  action  of  debt  for  rent  accrued  after 
the  death  of  the  testator,  it  is  fully  established  that  the  ex- 
ecutor will  be  liable  as  long  as  the  lease  continues,  and  as 
far  as  he  has  assets,"  (Page  1589.)  "  Where  the  executor, 
having  entei^ed,  is  sued  in  the  debet  or  detinet  as  assignee, 
for  rent  incurred  after  his  entry,  he  can  not  plead  plene 
administravit,  even  although  he  be  named  executor  in  the 
declaration  ;  for  if  the  rent  be  of  less  value  than  the  land  (as 
the  law  prima  facie  supposes,)  so  much  of  the  profits  as 
suffices  to  make  up  the  rent  is  appropriated  to  the  lessor,  and 
can  not  be  applied  to  any  thing  else,  and  therefore  the  plea 
of  plene  adminisiravH  confesses  a  misapplication,  since  no 
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other  payment  out  of  the  profits  can  be  justified  till  tlie 
rent  is  answered  And  if  judgment  be  giren  against  the 
executors  it  is  de  bonis  propriis.  But  if  the  land  be  of 
less  value  than  the  rent,  the  executor  may  plead  the  special 
matter,  viz.  that  he  has  no  assets,  and  that  the  land  is  of 
less  value  than  the  rent,  and  pray  judgment  whether  he 
shall  be  charged  otherwise  than  in  the  detinet  only,  for  more 
than  the  actual  profits/'  The  same  doctrine,  in  nearly  the 
same  language,  is  asserted  in  Toller  on  Executors,  (3o(  ed. 
p,  279.  See  also  1  Saund.  1,  n.  1 ;  also  p.  111,  n.  c; 
Buckley  v.  Fick,  1  Salk.  317;  Remnant  v.  Bremridge, 
8  Taunt.  191.)  The  rule  seems  well  established  in  England 
that  where  an  executor  does  not  enter  and  thereby  become 
chargeable  as  assignee,  he  is  only  answerable  in  his  character 
as  executor  to  the  extent  of  the  assets  in  his  hands  appli- 
cable to  the  payment  of  such  rent.  But  where  he  enters,  he 
then  becomes  personally  liable  to  the  extent  of  the  rents  and 
promts  of  the  land.  And  beyond  that  he  is  only  liable,  as 
executor,  so  far  as  he  has  assets. 

In  Taylor's  Landlord  and  Tenant,  §  461,  the  author  says : 
"But  if  he  underlets,  the  occupation  of  the  under  tenant  is 
his  occupation,  and  he  is  liable  as  assignee  of  the  lease. 
After  entry  he  may  be  charged  for  a  breach,  either  in  his  rep- 
resentative character  or  as  assignee.  If  declared  against  as 
assignee,  he  is  chargeable  as  a  tenant  in  actual  possession, 
and  the  judgment  is  de  bonis  propriis.  But  in  no  case  is 
he  chargeahle  beyond  the  value  of  the  land.*' 

The  respondent's  counsel  cites  the  case  of  Martin  v.  Blacky 
(9  Paigcj  641.)  In  that  case  the  only  question  directly 
mooted  was,  whether  goods  removed  from  the  demised  prem- 
ises by  a  receiver  were  subject  to  distress  for  rent.  And  it 
was  held  that  they  were  not.  The  Chancellor  then  proceed- 
ed to  discuss  what  might  have  been  the  result  if  the  real 
estate  had  been  conveyed  to  the  receiver  and  he  had  taken  pos- 
session thereof.  While  he  holds  that  in  the  latter  event,  the 
receiver,  like  an  executor  or  assignee  of  an  insolvent,  would 
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be  liable,  yet  he  does  not  declare  that  such  liability  would 
extend  to  the  whole  rent  reserved,  by  the  lease,  when  the 
profits  received  by  the  trustee  were  less  than  the  rent  claimed. 
That  question  is  not  discussed,  and  hence  the  case  can  not 
be  considered  in  conflict  with  the  authorities  above  cited. 
Nor  do  I  think  the  casesj  Journeay  v.  Brackley,  (1  Hilton^ 
447 ;)  Bayley  v.  Freeman^  {Id,  196,)  support  the  plaintiflf 's 
theory,  of  this  case.  In  Journeay  v.  Brackley,  at  page  454, 
Daly,  J.  says :  "The  same  principle,  in  eflfect,  has  been  rec- 
ognized in  the  case  of  executors.  When  they  have  no  assets, 
they  are  not  liable  to  the  lessor,  though  they  have  taken  pos- 
session of  the  leasehold  premises,  for  the  purpose  of  letting 
them,  if  the  possession  has  been  productive  of  no  profit,  and 
they  have,  after  keeping  it  a  reasonable  time  for  that  purpose, 
offered  to  surrender  it  to  the  lessor."  What  that  reasonable 
time  would  be,  is  not  defined  by  the  case,  but  it  is  left,  as  it 
must  necssarily  be,  to  the  circumstances  of  each  particular 
case,  to  be  determined  from  the  evidence,  which  is  admissi- 
ble and  should  be  received  so  far  us  it  bears  upon  that 
question;  for  to  that  extent,  at  least,  it  is  material. 

In  the  case  above  cited,  (Remnant  v.  Bremridge^  the 
administrator  took  possession  of  the  premises  and  occupied 
them  eight  months,  and  then  verbally  offered  to  surrender 
them  to  the  landlord.  The  court  held  the  administrator  was 
not  liable,  it  being  proved  upon  the  trial,  that  he  had  derived 
no  benefit  from  the  premises. 

In  the  matter  of  John  Oalloway,  (21  Wend,  32,)  which 
was  an  action  against  the  defendant,  who  was  an  executor,  to 
charge  him  personally  for  rent,  on  the  ground  that  he  had 
entered  upon  the  premises,  Cowen,  J.  remarks:  "But  it  is 
also  well  settled  that  when  rent  or  money  for  breach  of  cove- 
nant falls  due  after  the  death  of  the  testator  or  intestate  and 
the  executor  or  administrator  enters,  or,  which  is  the  same 
thing,  receives  the  rents  and  profits,  he  is  chargeable  in  the 
debei  or  directly  on  the  covenant  as  an  assignee,  and  need  not 
be  named  as  executor  or  administrator.     In  certain  special 
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cases  he  may,  it  is  true,  defend  in  part,  as  when  he  has  no 
casetSj  and  the  land  is  in  truth  worth  less  than  the  sum  due. 
Put  tliis  is  strictly  matter  of  defense ;  prima  facie  the  land 
is  worth  more.  The  authorities  are  not  all  one  way,  and 
most  of  them  may  he  seen  collected  in  2  Williams*  Ex, 
1076,  7,  {Phil  ed.  1832,)  where  the  doctrine  is  fully  stated." 
The  last  case  seems  to  hear  directly  upon  the  one  at  har,  and 
f&vors  the  admissibility  of  the  evidence  offered,  particularly 
in  regard  to  the  value  of  the  use  and  occupation  of  the 
demised  premises,  and  as  to  the  amount  of  assets.  It  is  in 
harmony  with  the  doctrine  contained  in  the  English  cases. 
Again,  a  portion  of  the  evidence  offered  was  material  in 
determining  whether  the  offer  to  surrender  the  premises  was 
made  within'  a  reasonable  time  under  the  circumstances. 
That  was  a  question  to  be  determined  hy  the  court,  upon  all 
the  evidence  bearing  thereon  when  admitted.  It  does  not 
follow  that  material  evidence  is  to  be  excluded  because  pos- 
sibly it  may  fail  to  support  the  proposition  sought  to  be 
established  thereby.  It  appears  by  the  evidence  received  and 
that  offered,  that  when  the  $1000  was  paid  to  the  plaintiff, 
accompanied  with  an  explanation  that  it  was  the  rent  for 
one  year,  and  also  accompanied  with  an  offer  to  surrender, 
the  plaintiff  received  the  same  without  objection,  and  with- 
out any  declaration  on  his  part  that  he  accepted  the  said 
sum  as  part  payment  only  of  the  rent  specified  in  the  lease. 
This  is  not  the  case  of  parties  who  have  voluntarily  pur- 
chased on  their  own  account  a  lease  of  premises  and  taken 
possession  thereof,  or  leased  the  same  to  other  parties  for 
profit.  Here  the  defendants  were  merely  trustees,  and  assum- 
ed to  act  in  no  other  character.  They  leased  the  premises 
for  the  best  price  they  could  obtain,  and  promptly  paid  to 
the  plaintiff  all  that  they  received,  which  was  accepted  by 
him.  If  the  plaintiff  had  been  dissatisfied  he  could  have 
re-entered  and  thereby  acquired  possession  of  the  premises. 
Upon  the  evidence  received  and  offered,  the  defendants,  in 
my  judgment,  could  at  most  only  be  charged  personalii/ 
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with  the  value  of  the  use  of  the  said  premises  ;  and  the  evi- 
dence to  determine  that  value  should  have  been  received. 
Where  trustees  act  in  good  faith  the^  law  extends  to  them 
reasonable  protection,  and  regards  their  acts  with  liberality  ; 
and  I  observe  no  reason  why  that  prelection  should  not  be 
extended  to  these  defendants ;  I  therefore  conclude  that  the 
learned  justice  erred  in  excluding  the  evidence  oflFered  by  the 
defendants,  and  for  that  reason  the  judgment  must  be 
reversed,  and  a  new  trial  had,  with  costs  to  abide  the  event. 


Miller,  J.  concurred. 
Peceham,  J.  dissented. 


Judgment  reversed. 


[Albany  Qbhbhal  Tbi^m,  March  6, 1865.    JPeekham,  MUler  aad  Li^alU,  Jus- 
tices.] 
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Green  vs.  Kennedy. 

In  trespass  all  who  aid  or  assist  are  principals.  Hence  one  who  directs  the 
imprisonment  of  another  is  guilty  of  the  imprisonment. 

Where  a  superintendent  of  police  tells  the  officer  who  has  made  an  arrest  to  take 
the  prisoner  back  and  lock  him  up,  in  contemplation  of  law  he  does  the  act 
which  the  officer  does  in  following  the  direction. 

He  is  not  permitted  to  show  that  the  act  was  not  the  consequence  of  the  request, 
which  the  law  a^udges  to  be  part  and  parcel  of  the  act  itself. 

He  can  not  direct  a  trespass,  and  after  its  commission  escape  upon  the  ground 
that  the  officer  violated  his  duty  in  obeyfng  the  direction. 

When  a  person  is  arrested  without  warrant,  and  the  law  requires  that  the  per- 
son 80  arrested  shall  be  "  immediately  and  without  delay  "  conveyed  before 
the  nearest  magistrate,  it  is  the  plain  duty  of  the  superintendent  of  police 
in  New  York  to  govern  his  force  accordingly,  and  not  to  direct  the  impri? 
sonment  of  the  person  arbitrarily,  and  without  process  of  law,  for  several  days. 

• 

I^^HIS  is  an  action  brought  by  the  plaintiff  against   the 
defendant  for  an  alleged  assault  and  battery,  and  false 
imprisonment.     The  action  was  tried  on  the  27th  day  of 
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Januaiyy  1864,  before  Justice  Leonabd,  and  a  jury,  at  the 
circuit.  The  plaintiff  claims  that  the  following  fisu^ts  were 
established  on  the  trial :  That  the  plaintiff  was  arrested  by  a 
police  officer,  without  warrant,  at  the  Eighth  Ward  station 
house,  in  the  city  of  17ew  York,  and  taken  before  Superin- 
tendent Kennedy,  the  defendant,  who  ordered  the  plaintiff  to 
be  taken  back  and  locked  up.  The  plaintiff  was  imprisoned 
by  the  defendant's  orders,  for  the  space  of  eight  days.  On  the 
trial,  the  counsel  for  the  defendant  moved  to  dismiss  the  com* 
plaint  80  far  as  the  charge  of  assault  and  battery  was  concemedi 
on  the  ground  that  the  eyidence  failed  to  establish  that  the 
defendant  authorized  the  said  assault  and  battery,  or  in  any 
wise  was  made  cognizant  of  it,  or  in  any  way  ratified  it,  or 
that  he  was  in  any  wise  connected  with  it.  The  court  denied 
the  motion,  to  which  denial  the  defendant  excepted*  The 
counsel  further  moved  that  the  complaint  be  dismissed  so 
far  as  the  first  charge,  of  the  arrest,  was  concerned,  for  the 
reason  that  the  evidence  failed  to  establish  that  he  sanctioned, 
or  was  in  any  wise  connected  with,  the  original  arrest  of  the 
plaintiff.  The  court  denied  the  motion,  and  the  defendant,  by 
his  counsel,  excepted.  The  counsel  further  moved  that  the 
complaint  be  dismissed  for  the  reason  that  it  was  not  shown, 
nor  did  the  law  presume,  that  Mr.  Kennedy  was  in  any  wise 
empowered  to  terminate  the  plaintiff's  detention,  or  that  he 
had  any  control  whatever  over  it,  when  the  plaintiff,  as  the 
evidence  shows,  was  arrested  and  detained  before  he  was 
brought  before  the  defendant,  and  that  therefore  the  evidence 
established  no  liability  against  the  defendant  The  court 
denied  the  motion,  and  the  defendant  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $325 
damages,  and  from  the  judgment  entered  thereon,  the  defend- 
ant appealed. 

Broum,  HaU  d  Vanderpoel,  for  the  appellant 

S.  Sos/ord,  for  the  respondent 
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By  the  Court,  Geo.  G-.  Barnabd,  J.  In  trespass,  aU 
who  aid  or  assist  are  principals.  {Bacon's  Abr,  title  Tres- 
pass  G,)  The  defendant,  by  directing  the  imprisonment 
of  the  plaintiff,  was  guilty  of  it,  when  he  told  the  officer 
who  made  the  arrest  to  take  the  plaintiff  back  and  lock  him 
up,  in  contemplation  of  law  he  did  the  act  which  the  officer 
did  who  followed  the  direction.  He  is  not  permitted  to  show 
that  the  act  was  not  the  consequence  of  the  request,  which 
the  law  adjudges  to  be  part  and  parcel  of  the  act  itself.  He 
can  not  direct  a  trespass  and  after  its  commission  escape  upon 
the  ground  that  the  officer  violated  his  duty  in  obeying  the 
direction.  The  action  is  made  out,  and  no  justification  is 
pretended  for  the  trespass  committed  by  the  defendant's 
direction.  (Coats  v.  Darby,  2  N.  T.  Rep.  517.)  It  was 
the  defendant's  duty  to  direct  the  plaintiff  to  be  taken  before 
a  magistrate.  The  law  required  the  officer  to  do  that,  and 
the  superintendent  is  the  executive  head  of  the  police  force, 
and  has  the  direction  and  control  of  it,  subject  to  the  rules 
and  regulations  of  the  board  of  police.  He  is  to  see  that  his 
force  executes  the  law.  When  a  person  is  arrested  without 
warrant  and  the  law  requires  that  the  person  so  arrested  be 
''  immediately  and  without  delay  "  conveyed  before  the  near* 
est  magistrate,  it  is  the  superintendent's  plain  duty  to 
govern  his  force  accordingly,  and  not  to  direct  the  imprison* 
ment  of  the  person,  arbitrarily  and  without  process  of  law, 
for  the  space  of  eight  days.  The  knowlec^  that  this  impri«c 
sonment  continued  for  this  length  of  time  did  aggravate  the 
defendant's  offense,  and  upon  that  point  the  charge  was  right. 

The  judgment  should  be  affirmed,  with  costs. 

TNbw  Tors  Gkvbbjll  Tbbx,  April  2, 1866.    (?m.  (7.  Samardf  SutheHmd  and 
w,  Jnstioes.] 
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The  defendant  made  his  promissory  note  for  $1000,  for  the  acooimnodation  of 
R.  C.  A.  Co.  without  any  consideraUon  and  for  the  purpose  of  being  disoomited 
for  the  benefit  of  B.  C.  d&  Co.  upon  an  agreement  that  it  should  be  paid  by  them. 
B.  C.  dt  Co.  transferred  the  note  to  a  bank  as  collateral  security  for  a  loan,  which 
loan  was  afterwards  paid,  but  the  note  remained  in  the  possession  of  the  bank. 
B.  C.  A  Co.  failed,  and  having  overdrawn  their  account  with  the  bank  about 
16000,  they  addressed  a  note  to  the  bank,  requesting  that  all  notes  they  had 
deposited,  for  cpUecUon  or  as  collateral  security,  might  be  held  by  the  bank  as 
collateral  security  for  notes  of  the  firm  discounted  or  to  be  discounted. 

SM  that  the  bank  parted  with  nothing,  gave  no  credit,  relinquished  no  secu- 
rity, and  assumed  no  responsibitity  on  the  faith  of  the  note,  and  was  not  ft 
iata/de  holder,  nor  entitled  to  recover  the  amount  thereof  of  the  defendant. 

A  holder  of  a  promissory  note  not  yet  due,  if  he  has  paid  a  present  valuable 
consideration,  gets  a  good  title  to  the  note,  although  the  person  from  whom 
he  took  it  had  none.  But  payment  of,  or  security  for,  an  antecedent  debt  is 
not  such  a  oonslderation, 

APPEAL  by  the  defendant  from  an  order  denying  a  motion 
for  a  new  trial,  made  upon  the  minutes  of  the  judge. 
The  trial  was  had  before  Hon.  Justice  Leonard  and  a  jury, 
in  June,  1863.  The  principal  question  in  the  case,  is  as  to 
the  right  of  a  party  who  has  received  a  promissory  note  from 
the  payee  and  indorser  as  collateral  security  for  a  loan,  to 
hold  it  after  the  loan  is  paid,  against  the  accommodation 
maker,  (who  parted  with  it  upon  the  agreement  that  it 
should  be  used  only  as  collateral  to  the  loan,)  and  apply  it 
by  virtue  of  his  lien  as  banker  or  otherwise,  to  the  payment 
of  a  general  balance  due  him  from  the  payee. 

The  defendant  was  a  clerk  of  Blashfield,  Clark  &  Co., 
who  failed  March  10,  1857.  He  made  the  note  in  suit  to 
their  order,  and  for  their  accommodation,  '^on  an  agreement 
that  they  should  take  care  of  it,  and  that  they  should  uae  it 
only  as  collateral  for  a  thousand  dollar  note,  to  be  discounted 
for  them  by  the  bank."  On  the  6th  day  of  February,  1857, 
the  note  in  suit  was  accordingly  attached  with  three  other 
notes,  as  collaterals  to  the  $1000  note,  which  was  thus  sent 
to  the  plaintiffs,  and  by  them  discounted.  The  $1000  note 
was  actually  paid  to  the  plaintiffs,  out  of  the  proceeds  of 
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American  Ezcluuige  Bank  v,  Corliss. 

the  three  other  notes,  attached  to  it  with  the  note  in  suit  as 
collaterals^  hefore  this  action  was  commenced.  On  the  day 
of  the  suspension  of  Blashfield,  Claitc  &  Co.  (neither  the 
$1000  note,  nor  the  note  in  suit,  having  as  yet  matured,) 
they  signed  and  delivered  to  the  plaintiff  the  foUowipg  agree- 
ment, drawn  by  the  paying  teller. 

''New  York,  March  10,  1857. 
To  the  President  and  Directors  of  the  American  Ex^ 
change  Bank  :  Gentlemen :  Please  hold  any  notes  now  in  your 
possession  as  collaterals  or  for  collection,  or  that  we  may  here- 
after deposit  in  your  bank  for  collection  or  as  collaterals,  as 
collateral  security  for  the  payment  of  any  notes  you  have 
discounted,  or  may  from  time  to  tune  discount  for  our 

BlASHFIELB,  OliARK  &  Co.'' 

When  this  agreement  was  signed,  Blashfield,  Clark  &  Co. 
had  overdrawn  their  account  some  $6000.  After  this  the 
plaintiffs  did  not  discount  any  paper  for,  or  advance  any 
money  to,  or  pay  any  checks  of,  or  otherwise  part  with  any 
value  for  Blashfield,  Clark  &  Co.,  or  for  their  benefit. 

The  judge  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  $895.65,  the  amount  of  the  note  and  interest ;  and 
they  found  accordingly. 

Elial  F.  Hcdly  for  the  appellant, 

A.  Boardman^  for  the  respondent. 

By  the  Courty  Geo.  G.  Barnard,  J.  As  between  Blash-^ 
field,  Clark  &  Co.  and  the  defendant,  the  note  in  questiou 
would  have  sustained  no  action.  It  was  lent  by  the  defend* 
ant  without  any  consideration,  and  for  the  purpose  of  being 
discounted  for  the  benefit  of  that  firm,  and  under  the  agree* 
ment  that  it  should  be  paid  by  them.  It  was  transferred  as 
collateral  security  to  the  plaintiff  for  a  loan  of  $1000,  which 
loan  was  paid.    The  note  remained  in  the  possession  of  the 
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plamtifis,  after  the  loan  was  paid,  until  Blashfield,  Clark 
&  Co.  failed  in  business.  At  the  time  of  their  failure  they 
had  overdrawn  their  aocount  with  the  plaintiff'  bank  about 
$6000,  and  on  the  day  of  their  failure  they  gave  the  bank  a 
notice  in  writing  requesting  that  all  notes  they  had  deposited 
for  collection  or  as  collateral  security  might  be  held  by  the 
bank  as  collateral  security  for  notes  of  the  firm  discounted  or 
to  be  discounted.  No  new  note  was  in  fact  discounted,  that 
date,  for  Blashfield,  Clark  &  Co. 

As  a  general  rule,  no  one  can  transfer  a  better  title  to  per- 
sonal property  than  he  has  in  it.  As  to  promissory  notes 
not  yet  due,  there  is  an  exception.  A  holder  of  such  a  note, 
when  he  has  paid  a  present  valuable  consideration  gets  a 
good  title,  although  the  persons  from  whom  he  took  it  had 
none.  Payment  of,  or  security  for,  an  antecedent  debt  is  not 
such  a  consideration.  (McBrtde  v.  ITie  Farmers'  Bank, 
26  N,  r.  Bep.  450.) 

The  plaintiffs  parted  with  nothing,  gave  no  credit,  relin- 
quished no  security,  and  assumed  no  responsibility  on  the 
faith  of  this  note,  and  were  not  bona  Jide  holders  thereof. 
(OoddingUm  v.  Bay,  20  John.  637.  McBride  v.  The  Far^ 
fnera'  Bank,  26  N.  F.  Bep.  460.) 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

[Nbw  Yobk  Obnbsal  Tbbx,  April  2, 1866.    Gho.  G,  JBamard,  Ligrahm%  and 
SMtrUmif  Jnstioes.] 


Palen,  Receiver  &c.  t;^.  Johnson. 

When  a  atatate  giTes  an  action  to  the  party  aggrieved  there  is  an  interest 
vested  in  fafan;  it  is  not  a  personal  right. 

Hence^  under  the  section  of  the  statute  giving  to  every  person  who  shall  pay 
nsnrions  hiterest  for  a  loan  a  right  of  action  within  one  year,  for  the  excess 
of  hiterest,  the  r€cek$r  of  a  borrower,  appointed  in  supplementary  proceed- 
ings, may  sue. 
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Palen  v,  Johnson. 

Usnrkms  interwt  can  not  be  reooverod  back,  di^pt  under  the  Btatate.  If 
the  action  to  recoyer  it  back  is  not  brought  within  the  time  prescribed  by  tha 
statute,  vis.  one  year  from  the  time  of  payment,  it  can  not  be  sustained. 

APPEAL  from  an  order  made  at  a  special  teim  OTermling 
a  demurrer  to  the  complaint    The  fEtcts  appear  in  the 
opinion  of  the  coUrti 

L.  B.  Woodruff  and  Chas.  F.  Sanfordy  fot  the  appellants. 

N.  Merrill^  for  the  plaintiff. 

By  the  Courts  Geo.  G.  Barnard,  J.  The  plaintiff  has 
been  appointed,  under  proceedings  supplementary  to  execu* 
tion,  receiver  of  Henry  Bangs,  a  judgment  debtor.  The 
receiver  has  brought  this  action  to  recover  an  excess  of  inter- 
est beyond  seven  per  cent  alleged  to  have  been  paid  by  the 
judgment  debtor  to  the  defendant.  The  complaint  avers 
the  payment  of  the  illegal  interest  to  the  defendant  to  have 
been  made  chiefly  in  1859  and  1860.  The  plaintiff  was 
appointed  receiver  in  1862,  and  commenced  this  action  in 
December,  1863.  A  demurrer  has  been  interposed  to  the 
complaint,  and  two  questions  are  presented  by  it  for  determi- 
nation. First,  is  the  caUse  of  action  one  which  is  personal 
to  the  borrower  of  the  money,  for  which  the  usurious  interest 
was  paid ;  and  second^  must  the  action  have  been  commenced 
within  the  year  after  such  payment. 

The  statute,  after  establishing  the  rate  of  interest  at  seven 
per  cent  per  annum,  provides  as  follows :  ''Every  person 
who  for  any  such  loan  or  forbearance  shall  pay  or  deliver  any 
greater  sum  or  value  than  is  above  allowed  to  be  received, 
and  his  personal  representatives,  may  recover  in  an  action 
against  the  person  who  shall  have  taken  or  received  the  same, 
and  his  personal  representatives,  the  amount  of  the  money 
so  paid,  or  the  value  delivered,  above  the  rate  aforesaid,  if 
such  action  be  brought  within  one  year  after  such  payment 
or  delivery."    (1 R.  S.  772,  §  3.)    The  nett  section  provides 
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tiiAt  if  the  action  be  not  brought  within  one  year  it  may  be 
farotlght  by  overeeere  of  the  poor  of  the  town  where  the  pay- 
ment was  made ;  and  the  ninth  section  provides  that  any 
^  borrower  "  who  shall  file  his  bill  in  chancery  for  relief,  shall 
not  be  compelled  to  pay  the  principal,  or  any  part  thereof, 
as  a  condition  of  recovering  the  same. 

There  are  many  remarks  in  the  opinions  cited  which  seem 
to  imply  that  the  privilege  of  availing  himself  of  the  statutes 
against  usury  is  a  personal  one  to  the  borrower.  These  cases 
are  almost  wholly  under  the  ninth  section,  when  it  is  mani- 
fest that  a  mere  stranger  can  not  use  the  statute  to  obtain 
relieC  But  the  section  giving  the  right  to  sue  within  the 
year  for  the  excess  of  interest  is  very  different.  When  a 
statute  gives  an  action  to  the  party  aggrieved,  there  is  an 
interest  vested  in  him  ;  it  is  not  a  personal  right.  This  prin- 
ciple has  been  decided  by  the  Court  of  Appeals^  under  a 
statute  worded  almost  literally  like  the  one  in  question  «^  the 
statute  giving  a  right  of  action  to  recover  lost  or  stolen 
money,  within  three  months.  (1 B.  S.  662,  §  9.)  An  action 
under  this  statute  was  held  assignable.  If  assignable,  it 
passes  to  the  receiver,  and  the  receiver  may  bring,  this  action. 
(Meech  v.  Stoner,  19  N,  T.  Rep.  26.) 

Is  the  action  brought  in  time  ?  I  do  not  understand  that 
usurious  interest  may  be  recovered  back  Without  this  stat- 
ute. Usury  is  created  by  statutes.  Penalties  are  given  and 
rights  of  action  created  by  statute  for  violation  of  the  usury 
laws.  The  case  of  Wheaton  v«  Hibbard^  (20  John.  290,) 
was  decided  under  a  different  statute  from  the  present  one. 
One  portion  of  the  opinion  in  it  is  questioned  in  41  Barb. 
561 ;  the  first  case  holdii^  that  the  plaintiff's  right  of  action 
was  suspended  after  one  year,  for  the  next  three  years,  when 
the  overseers  may  sue,  and  the  latter  case  holding  that  the 
plaintiff  may  sue  until  the  overseers  do  sue.  It  seems  to  me 
quite  plaiu  that  neither  case  can  be  upheld,  under  Meech  v. 
Stonery  19  N.  T.  Bep.  26.)  A  right  is  in  that  case  held 
vested^  because  given  by  statute.    "If  the  right  is  not 
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asserted  within  the  time^  it  is  gone."  The  overseers  may 
then  sue.  They  have  a  vested  right,  upon  the  same  princi- 
ple. It  has  never  been  given  back  to  Bangs.  The  receiver 
took  nothing,  and  can  not  maintain  this  action.  In  BuUer-' 
toorthj  receiver,  Ac.  v.  O'Brien^  (23  N.  T.  Bep.  275,)  the 
plaintiff  brought  his  action  as  receiver  of  an  insolvent  bank, 
to  recover  excess  of  interest  paid  by  the  bank  to  tke  defend- 
ant. The  complaint  averred  the  payment  to  have  been  made 
within  the  year  preceding  the  commencement  of  the  action. 
It  was  held  that  the  act  of  the  legislature  repealing  the 
defense  of  usury,  as  to  banks,  had  the  effect  to  deprive  banks 
of  the  benefit  of  the  statute,  and  that  the  action  could  not 
be  maintained.  If  the  right  of  action  was  independent  of 
the  istatute  it  would  not  have  been  affected  by  the  act  in 
question. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

[Nbw  Yobk  ObvbbaIi  Tbbx,  April  2, 1S66.    Geo.  Q.  Barnard,  StOherkmd  and 
JugtMham,  Jnstioes.] 


PAtSN^  receiver,  &c.  t;^.  Bushnell  and  Bangs. 

In  an  action  brought  by  the  reodyer  of  a  Judgment  debtor,  the  subject  of  sucn 
action  being  the  restitution  of  the  property  of  the  Judgment  debtor,  the  plaintiff 
may  unite  hi  hia  comphunt  all  the  different  daima  whidk  he  haa  agahist  tho 
defendant  upon  that  subject  of  action,  and  set  forth  therein  different  trans- 
actions out  of  which  his  right  to  restitution  flows ;  although  to  reach  that 
result,  in  some  instances,  it  t^ill  be  necessary  to  set  aside  transfers  yoid  for 
usury. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
ovaruling  a  demurrer  to  the  complaint.  The  action  was 
brought  by  the  plaintiff  as  receiver  of  Henry  Bangs,  ap* 
pointed  in  proceedings  supplementary  to  execution, .  on  a 
judgment  recovered  Against  him  by  Terry  brothers  in  1862, 
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Ist.  To  recover  firom  the  defendant,  Ezra  L.  Bnshnell, 
Yuious  sums  of  money  alleged  to  have  been  usuriously 
exacted  by  him  firom  the  defendant  Bangs.  2d.  To  compel 
BoahneU  to  account  for  certain  notes  and  bills  receivable, 
alleged  to  have  been  placed  in  his  hands  as  collateral  security 
for  loans  inade  by  him  to  Bangs,  and  for  which^  as  the  com- 
plaint alleges,  he  is  still  liable  to  account.  8d.  To  set 
aside  as  fraudulent  and  void  certain  transfers  of  real  and 
personal  property,  allied  to  have  been  made  by  Bangs  to 
Bushnell,  and  to  compel  the  latter  to  account  to  the  plaintiff 
for  such  property  or  its  value,  or  its  proceeds  and  avails. 

The  5th,  6th,  8th,  9th  and  10th  subdivisions  of  the  com* 
plaint  showed  that  Bangs  paid  to  Bushnell,  at  various  times 
specified,  in  and  about  the  year  1860,  six  specified  items  of 
usurious  excess,  amounting  to  the  sum  of  $3,376.55,  alleged 
to  be  in  violation  of  law,  and  the  plaintiff  claimed  to  recover 
it  The  defendant  Bushnell  demurred  for  misjoinder  of 
causes  of  action,  and  to  several  of  the  separate  causes  of 
action  stated  in  the  complaint,  for  insufficiency. 

L.  B.  WoodmiffBxA  Chas.  F.  Sand/ord,  for  the  appel- 
lants. 

N.  MerriUj  for  the  respondent 

By  the  Courts  Geo.  G.  Babnabd,  J.  I  came  to  the  con- 
clusion, in  PcUefiy  receiver^  dkc.  v.  Johnsofiy  (a)  argued  at 
the  same  time  with  this  case,  that  a  person  who  brought  his 
action  for  excess  of  money  paid  for  interest,  beyond  the  legal 
rate,  must  bring  it  within  the  year  subsequent  to  such  pay- 
ment. It  follows  that  the  demurrer  in  this  case  to  the  5th, 
6th,  8th,  9th  and  10th  subdivisions  of  the  complaint  was 
well  taken,  and  the  judgment  overrtiling  the  demurrer  as  to 
those  parts  of  the  complaint,  at  special  term,  should  be  re- 
versed.   There  is  in  this  case  the  additional  question  of 

(ff)  ante,  p.  2l. 
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mifijoinder  of  cauaes  of  action.  In  this  respect  I  think  the 
demurrer  is  not  good  The  action  is  one  in  which  the 
pleading  must  be  judged  by  the  Code.  The  section  applica* 
ble  thereto  is  the  167th,  which  is  as  follows :  '^  The  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  heretofore  been  denominated 
legal  ot  equitable,  or  both,  when  they  arise  out  of  1.  The 
same  transaction,  or  ttanaactiona  connected  ufith  the  same 
stdgect  of  action" 

What  is  the  subject  of  action  in  this  case  ?  It  is  the 
restitution  of  the  property  of  the  judgment  debtor  whom  the 
plaintiff  represents.  To  entitle  himself  to  this  relief,  the 
plaintiff  avers  in  his  complaint  different  transactions  out  of 
which  his  right  to  restitution  flows.  To  reach  this  result, 
in  some  instances,  it  is  necessary  to  set  aside  transfers  void 
for  usury,  but  in  consequence  thereof  the  subject  of  the 
action  is  none  the  less  to  reach  the  debtor's  property  in  the 
defendant's  hands ;  and  it  is  not  a  favorable  construction  of 
this  section  of  the  Code  which  will  deprive  the  plaint}£b  of 
the  right  to  unite  in  the  same  complaint  all  the  different 
claims  which  he  has  against  the  defendant  upon  this  sub- 
ject of  action. 

The  decision  of  the  special  term  should  be  reversed  as  to 
the  5th,  6th,  8th,  9th  and  10th  subdivisions  of  the  complaint, 
and  judgment  rendered  for  the  defendant  therein,  and 
affirmed  as  to  the  other  portions  of  the  complaint^  without 
costs  to  either  party  on  this  appeal. 

rNnw  ToBK  GbhbbAL  Tbbx,  April  2,  1860.    Geo,  G,  Banmdt  Suthmitrnd 
tna  Ingrdhtmif  Justices.] 
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The  PxoplB)  m  rel  Michael  Byan^  t;^.  Abram  D.  BussxLLy 

City  Judge,  &c. 

The  city  judge  of  New  Tork  has  power  to  allow  a  writ  of  hti&at  corput;  but 
if  be  refuses  to  do  so,  it  being  discretionary  with  bim  whether  to  allow  it 
or  not,  the  remedy  is  not  by  mandamus. 

APPLICATION  for  a  mandamus  directing  the  city  judge 
of  New  York  to  allow  a  writ  of  habeas  corpus  in  behalf 
of  Michael  ByaiL 

By  the  Courts  Geo.  G.  Babkabd,  J.  The  city  judge 
of  the  city  of  New  York,  by  the  act  creating  the  office, 
was  clothed  with  all  the  judicial  powers  vested  by  law  in 
the  recorder  of  the  city,  {Laws  of  1850,  chap.  205,  §  3,) 
and  was  directed,  by  the  same  section,  to  perform  and  dis* 
charge  all  judicial  duties  imposed  upon  such  recorder  con** 
currently  with  him.  The  recorder  is  by  statute  vested  leith 
the  powers  of  a  Supreme  Court  commissioiier.  (2  R.  8.  281, 
§  35.)  As  such  he  has  power  to  alloW  a  writ  of  haheds  cor^ 
pu€  returnable  before  himself,  and  take  such  proceedings, 
upon  a' return  to  the  writ,  as  are  authorized  by  the  statute 
governing  the  proceedings  in  such  cases,  and  to  adjudge  a 
discharge  of  the  party  imprisoned,  or  not)  as  he  shall  finally 
•determine.     (2  B.  S.  280,  §  18.) 

The  question  presented  by  the  appeal  papers  is  whether 
the  dty  judge  has  power  to  allow  a  writ  of  habeas  corpus. 
It  is  claimed,  under  the  authority  of  TcUes  v.  Lansing^ 
(5  John.  Rep.  282^)  that  the  act  of  allowing  such  writ  is 
ministerial  and  not  judicial ;  and  this  decision  has  been  fol- 
lowed by  this  court  in  the  Matter  of  Nashy  (16  Abb.  Pr. 
Sep.  281 ;)  and  that  therefore  the  city  judge  had  no  power 
to  allow  the  writ,  being  only  possessed  of  the  judicial  powers 
of  the  recorder. 

The  case  of  Totes  v.  Lansing  did  not  arise  under  the 
present  statutes  in  relation  to  habeas  corpus.  As  the  law 
then  stood,  if  the  chancellor  or  judge  of  the  Supreme  Court 
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''  in  the  vacation  time  "  ahonld  ^^  deny  to  allow  any  writ  of 
hdbeaa  corpus  by  this  act  required  to  be  granted,  being 
applied  for  as  aforesaid,  he  shall  forfeit  to  the  party  grieved 
one  thousand  two  hundred  and  fifty  dollars."  (1  R.  L,  1813, 
355,  §  4.)  The  action  was  against  the  chancellor  under  the 
fifth  section  of  the  same  act,  for  re-imprisoning  a  person 
discharged  by  the  Supreme  Court,  which  imposed  an  equal 
penalty  for  such  re-imprisonment.  It  was  held  that  the  chan- 
cellor was  not  liable.  That  the  act  for  which  the  action  was 
brought  was  judicial,  and  no  action  would  lie  for  a  judicial 
error  in  judgment.  In  giving  the  opinion  of  the  Supreme 
Court,  the  chief  justice  does  says  that  the  allowance  of  the 
writ  in  vacation  is  not  a  judicial  act,  '^  but  the  question  as 
to  the  character  in  which  a  judge  allowed  a  writ  in  vacation 
was  not  before  the  court ^  nor  was  the  same  at  all  involved  in 
the  decision  of  the  question  which  was  presented  by  that  case. 
I  think  under  the  present  statute  it  may  well  be  questioned 
if  the  allowance  of  the  writ  of  habeas  corpus  is  a  ministerial 
act  The  contents  of  the  petition  are  prescribed,  and  the 
exception  of  those  classes  of  persons,  given  by  statute,  who 
can  not  prosecute  it.  A  copy  of  the  paper  under  which 
restraint  is  made  is  to  be  anilexed,  unless  excuse  be  made 
for  its  omission.  The  officer  may  determine  the  question 
whether  he  will  allow  the*writ  or  tiot.  That  he  is  made 
responsible  to  the  party  applying,  for  an  erroneous  decision, 
is  true.  So  is  a  Supreme  Court  judge,  either  at  chambers  or 
special  term.  So  are  all  courts  or  officers  who  have  power 
to  allow  the  writ ;  but  it  seems  to  me  that  the  fact  of  responsi- 
bility for  error  does  not  determine  the  character  of  the  act  done. 
It  is  judicial  if  it  be  the  exercise  of  an  authority  he  possesses 
as  judge,  which  he  may  or  may  not  exercise  as  he  shall 
deem  the  application  to  be  legal  or  not. 

It  will  thus  be  seen  that  it  is  of  serious  question,  if  the 
case  of  Yatea  v.  Lansing  is  authority  for  the  case  of  ^^Mat- 
ter  of  Ncuh"  upon  the  point  whether  the  act  of  the  allow- 
ance of  a  writ  of  haieas  corpus  is  a  ministerial  act,  under 
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the  statute  as  it  now  stands.  But  I  think  the  city  judge 
has  jurisdiction  to  allow  these  writs,  whether  the  allowance 
of  them  is  ministerial  or  judicial.  He  is  given  the  same 
judicial  powers  as  the  recorder.  After  the  writ  is  allowed 
and  the  imprisoned  person  is  brought  before  the  officer  '^  he 
is  to  discharge,  bail  and  remand  him  as  he  shall  be  advised, 
and  no  action  or  penalty  is  given  for  what  he  shall  then  do 
or  refuse  to  do"  ( Tates  v.  Lansing ,  5  John.  282.)  The 
power  to  hear  and  determine  the  matter  is  judicial.  The 
recorder  has  this  power.  If  the  exercise  of  a  judicial  power 
given  by  law  to  the  city  judge  requires  the  doing  of  a  neces- 
sary ministerial  act  to  initiate  the  proceedings,  he  may  do 
such  act.  The  city  judge  has  therefore  power  to  allow  the 
writ,  but  as  he  may  refuse,  it  being  discretionary  with  him 
whether  to  allow  it  or  not,  the  remedy  is  not  by  mandamus. 
The  writ  of  mandamus,  when  addressed  to  a  judicial  offi- 
cer, or  to  a  court,  can  only  order  the  officer  or  court  to  decide 
upon  the  matter  before  it,  but  there  is  no  power  to  direct 
him  how  to  decide.  That  rests  entirely  in  the  discretion  of 
the  court  or  officer.  As  the  city  judge  did  decide,  in  this 
case,  we  cannot  direct  him  to  alter  his  decision. 

Motion  denied. 

[Nbw  Tobx  OsvBmAL  TsBX,  April  2, 1866.    0m,  0»  Bmrmrdt  SMtrbrnd  And 
Jynrtewi  Jnstioet.] 
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Clabke  vs.  Smith^  Executor,  ^c 

In  an  action  against  an  executor,  the  plaintiff  can  not  be  permitted  to  testier, 
as  a  witness  in  his  own  behalf,  to  what  passed  between  him  and  the  deceased, 
in  her  lifetime ;  nor  to  testify  that  certain  oonTersations  did  not  occur  between 
him  and  the  deceased. 

It  matters  not  whether  the  object  of  the  testimony  is  to  proye  the  aflbm.atiT» 
or  a  negatire. 

After  a  physidan  has  proved  an  employment  professionally,  the  entries  in  hit 
book,  of  the  yisits  may  be  reoeired,  to  show  the  number  of  Tisits. 

3uch  book  is  evidence  of  nothing  else;  and  for  this  purpose  it  is. not  necessaxy 
as  in  other  cases  where  books  are  admitted  in  evidence,  to  prove  that  the 
plaintiff  keeps  correct  books,  or  that  others  have  settled  by  them. 

The  objection  that  the  altevatinn  of  the  law  admitting  parties  as  witnesses,  haa 
rendered  the  books  unnecessary  as  evidence,  even  if  it  had  that  elBfoct  in  other 
cases,  does  not  apply  where  the  other  party  is  dead  j  because  in  such  a  case 
he  can  not  testify. 

MOTION  to  set  aside  the  report  of  a  referee  appointed  on 
the  reference  of  a  claim  made  by  the  plaintiff,  for  pro- 
fessional services  as  a  physician,  against  the  estate  of 
Catharine  McGuire,  deceased,  the  defendant's  testatrix.  On 
the  trial  the  plaintiff  was  examined  as  a  witness  in  his  own 
behalf,  and  testified  that  he  attended  the  deceased  ;  that  in 
1862  and  1863  he  attended  the  deceased  as  her  physician,  at 
her  request;  that  he  made  one  hundred  and  twenty-three 
visits,  in  all,  at  $2  a  visit ;  that  he  kept  books  in  which  he 
entered  all  his  visits  in  those  years ;  that  those  books  were 
his  diaries,  and  the  entries  therein  were  in  bis  hand^^ 
writing,  and  were  made  at  the  time,  or  on  the  same  day,  the 
visits  were  made.  The  books  were  received  and  read  in  evi-s 
dence.  The  plaintiff's  claim  also  embraced  six  visits  made 
during  the  plaintiff's  absence  from  the  city,  by  Dr.  O'Rourke, 
in  his  behalf,  and  he  testified  that  no  part  of  his  bill  had 
been  paid ;  and  that  the  diaries  produced  were  the  only  books 
of  account  of  patients  in  which  any  entry  of  this  transaction' 
was  made.  The  defendant's  counsel  objected  in  due  time  to 
the  testimony  of  the  plaintiff,  and  the  several  portions 
thereof,  separately,  upon  the  ground  that  the  plaintiff  was 
not  a  competent  witness;  the  matter  being  tranactions  or 


NEW  YOBE— APRIL,  1868.  $1 


Clarke  v.  Smith. 


communications  had  personally  by  him  with  the  deceased ; 
and  on  the  further  ground,  as  to  the  books,  that  the  same 
could  not  be  received  in  evidence  ;  that  no  proper  foundation 
therefor  had  been  laid  ;  and  that  the  plaintiff  had  not  shown 
by  one  or  more  of  his  customers  who  had  settled  with  him, 
that  he  kept  correct  books ;  and  that  it  was  not  proven  that 
he  kept  no  clerk.  The  referee  overruled  the  objections 
severally,  and  the  defendant  excepted.  After  witnesses  on 
the  part  of  the  defendant  had  testified  to  admissions  made 
by  the  plaintiff  to  the  deceased,  in  her  lifetime,  to  the  effect 
that  ahe  owed  him  nothing,  the  plaintiff  was  recalled,  and 
denied  having  made  any  such  admission.  The  defendant's 
counsel  objected  to  this  testimony  of  the  plaintiff,  on  the 
ground  that  he  was  not  a  competent  witness,  the  matters 
being  transactions  or  communications  had  personally  with 
the  deceased,  by  the  plaint.  The  referee  overruled  the 
objection,  and  admitted  the  evidence. 

The  referee  reported  i^  favor  of  the  plaintiff  for  $246^  with 
interest 

T.  8my(ke,  for  the  plaintiff. 

Jf.  Comvion^  for  the  defendant. 

By  the  Oourtj  Inqraham,  J.  The  referee  efred  in  admit- 
ting the  plaintiff  as  a  witness  to  testify  to  what  passed 
between  him  and  the  deceased,  or  to  testify  that  certain 
conversations  did  not  pass  between  the  plaintiff  and  the 
deceased.  The  Code,  section  399,  prohibits  the  examination 
of  a  party  in  respect  to  any  transaction  or  communication 
had  by  the  party  personally  with  a  deceased  person.  The 
plaintiff  was  called  to  testify  as  to  what  took  place  between 
him  and  the  deceased  in  regard  to  what  she  had  said  as  to 
his  claims  against  her,  and  as  to  her  having  his  bill  and  pay<* 
ing  him  money.  It  matters  not  whether  the  object  of  the 
testimony  was  to  prove  the  affmnative  or  negative.    It  was 
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to  prove  something  between  the  plaintiff  and  the  deceased, 
about  which  she  could  have  testified  if  alive^  and  the  injus- 
tice of  allowing  a  party  to  testify  under  such  circumstances 
is  apparent.  It  seems  hard,  at  first,  that  the  plaintiff  is  not 
allowed  to  contradict  the  statements  of  the  witnesses,  who 
testified  to  what  the  deceased  said  on  the  subject ;  but  there 
is  in  truth  no  hardship,  because  the  law  was  not  altered  in 
this  respect.  Before  the  Code,  the  plaintiff  could  not  have 
been  a  witness  at  all,  and  so  &r  as  relates  to  transactions 
between  the  plaintiff  and  deceased,  the  law  remains  unaltered. 
The  evidence  as  to  what  the  deceased  said  when  the  plain- 
tiff was  not  present  ought  not  to  have  been  received.  Her 
declarations  were  not  evidence,  but  as  that  was  on  behalf  of 
the  defendant,  he  has  no  right  to  complain  of  it. 

The  books  were  properly  received.  After  a  physcian  has 
proved  an  employment  professionally,  the  entries  in  his  book 
of  the  visits  have  always  been  received  to  show  the  number 
of  visits.  It  is  evidence  of  nothing  else,  and  for  this  pur- 
pose it  has  pot  been  considered  necessary,  as  in  other  cases 
where  books  are  admitted  in  evidence,  to  prove  that  he  keeps 
correct  books,  or  that  others  have  settled  by  them. 

The  objection  that  the  alteration  of  the  law  admitting 
parties  as  witnesses,  has  rendered  the  books  unnecessary  as 
evidence,  even  if  it  had  that  effect  in  other  cases,  does  not 
apply  where  the  other  party  is  dead,  because  in  such  ease  he 
can  not  testify. 

For  the  reason  first  stated,  I  think  the  report  must  be  set 
aside,  and  a  new  trial  ordered ;  costs  to  abide  the  event 

The  testimony  heretofore  taken  can  stand,  with  the  exoej^ 
tion  of  the  testimony  above  referred  to,  and  with  leave  to 
either  party  to  move  to  strike  out  any  part  of  it,  and  ta 
either  party  to  produce  further  witnesses. 

[Nbw  York  Qbnbral  Tbbx,  April  2, 1866.    Oeo.  0,  Banmd^  Itigrtihtm  tod 
SutherUmd^  Jofltioes.]  I 


BROOMS-MAY,  1866.  83 


Ehanxtxl  Hons¥:f(,  plaintiff  in  errors  vs.  The  People, 

defendants  in  error. 

Wba  tbe  acciued  Ib  indicted  in  the  covinty  where  he  is  apprehended,  for  an 
unlawful  marriage  in  another  county,  the  indictment  must  show  his  apprehen* 
sion  in  the  county  in  which  he  is  indicted ;  that  being  a  fact  indispensable  to 
authorize  the  court  of  sessions  of  the  latter  county  io  try  the  accused. 

Itis  not  enough  that  this  Jurisdictional  .fact  is  stated  in  the  caption  to  the  hidlct* 
mmA  or  record  of  oopviction,  for  the  reason  that  it  is  not  a  fust  of  which  th» 
court  of  sessions  can  take  Judicial  notice. 

The  omission  of  such  an  arerment,  in  the  indictment,  is  not  a  defect  of  form, 
but  of  substance.  It  is  a  material  defect,  and  is  not  cured  by  the  statute, 
(8  S.  S,  5<A  4d.  p.  1019,  (  64.) 

WBIT  of  error  to  the  Broome  county  court  of  sessions. 
Smanuel  Houser  was  indicted  at  the  June  term  of  the 
Broome  court  of  sessions  in  1865,  for  unlawfully  and  felo- 
niously marrying  one  Ann  Decker,  on  the  2d  day  of  Septem- 
ber, 1864,  at  the  town  of  Dryden,  in  the  county  of  Tompkins, 
knowing  she  then  was  the  wife  of  one  Henry  Decker,  and 
that  she  had  previously  been  lawfully  married  to  the  latter. 

There  was  no  allegation  in  the  indictment  that  Houser  had 
been  apprehended  in  the  county  of  Broome  for  such  crime  or 
for  any  other  offense,  or  that  he  was  unmarried  before  he 
married  Ann  Decker. 

Houser  was  tried  at  the  December  term  of  the  Broome 
sessions  in  1865,  he  having  pleaded  not  guilty  to  the  indict- 
ment. The  district  attorney  offered  to  prove  that  Housw 
was  apprehended  in  the  county  of  Broome  for  the  crime  for 
which  he  was  being  tried,  before  he  was  indicted.  To  which 
offer  Houser^s  counsel  objected,  on  the  ground,  among  others, 
that  tb^re  was  no  allegation  in  the  indictment  that  Houser 
had  been  apprehended  in  such  county.  But  the  objection 
was  overruled,  and  Houser's  counsel  excepted.  The  district 
attorney  then  proved  Houser  was  apprehended  in  Broome 
county  for  said  crime,  before  he  was  indicted,  and  gave  bail 
for  his  appearance  at  the  court  of  sessions  in  such  county. 
The  evidence  showed  that  Ann  Decker  was  lawfully  married 
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to  Henry  Pecker  ia  1857,  and  that  Hooaer  was  married  to 
her  at  Dryden,  in  the  county  of  Tompkins,  in  February, 
1865;  and  that  he  then  knew  she  was  the  wife  of  Henry 
Decker.  Houser's  counsel  requested  the  court  of  sessions  to 
charge  the  Jury  that  no  offense  triable  in  Broome  county  was 
charged  in  the  indictment,  and  that  it  was  the  duty  of  the 
jury  to  acquit  Houser.  But  the  court  refused  to  do  so,  and 
Houser's  counsel  excepted.  Houser's  counsel  also  requested 
the  court  to  quash  the  indictment,  on  the  ground  tliat  it 
charged  no  offense  triable  in  Broome  county.  But  the  court 
refused  to  do  so,  and  Houser's  counsel  excepted.  The  jury 
found  Houser  guilty,  and  the  court  of  sessions  sentenced  him 
to  imprisonment  in  the  state  prison  for  the  term  of  two  years 
and  nine  months.  Houser's  counsel  sued  out  a  writ  of  error 
to  this  court,  which  was  allowed,  with  a  stay  of  proceedings 
on  the  judgment  against  Houser. 

Letpis  Seymour y  for  the  prisoner. 

0.  W.  Chapmcm,  (district  attorney)  for  the  people. 

By  the  Courts  Balcoh,  J.  When  the  prisoner  married 
Ann  Decker  in  the  county  of  Tompkins,  knowing  her  to  be 
.  the  wife  of  Henry  Decker,  he  copimitted  a  crime  in  that 
county,  for  which  he  was  liable  to  be  imprisoned  in  the  state 
prison  not  more  than  five  years.  (3  R.  8.  5th  ed,  968,  §  11.) 
And  as  he  was  apprehended  in  the  county  of  Broome  for 
such  crime,  be  could  be  indicted  and  tried  in  such  county.  J 

(3  R.  S.  5th  ed.  968,  §  JO.) 

The  main  question  in  the  case  is  whether  it  was  necessary 
that  the  indictment  should  show  the  prisoner  had  been  ap» 
ptehended  in  Broome  county. 

It  is  provided  by  statute  that  ^^An  indictment  may  be 
found  against  any  person  for  a  second,  third  or  other  mar- 
riage herein  prohibited,  in  the  county  in  which  such  person 
shall  be  apprehended,  and  the  like  proceedings,  trial,  judg^ 
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ment  and  conviction  may  be  had  in  such  county  as '  if  the 
offense  had  been  committed  therein/'     (3  B.  S.  5th  ed.  968, 

S 10.) 

There  is  no  reported  decision  in  this  state  on  the  question 
whether  the  indictment  must  show,  in  a  case  like  this,  that  the 
accused  was  apprehended  in  the  county  where  the  indictment 
is  found,  and  there  is  considerable  conflict  in  the  decisions 
on  a  like  question  in  England.  I  have  examined  the  follow- 
ing authoriti^  on  the  question :  1  East's  Pleas  of  the  Crown, 
469 ;  Roscoe's  Crim.  Ev,  325 ;  3  Archbold^s  Crim.  Plead, 
by  Waterman,  611 ;  The  King  v.  Athos,  8  Mod,  Rep,  141 ; 
Begina  v.  WhUey,  4tl  Eng,  Com.  Law  Rep.  150 ;  8.  C. 
4  British  Crown  Cas.  243  ;  Regina  v.  SmyiJiies,  5  id.  499  ; 
Bex  V.  Eraser,  2  id.  407 ;  Bex  v.  Gof,  1  id.  178 ;  and  I 
think  the  weight  of  authority  is,  that  when  the  accused  is 
indicted  in  a  county  where  he  is  apprehended  for  an  unlawful 
marriage  in  another  county,  the  indictment  must  show  his 
apprehension  in  the  county  where  he  is  indicted.  (See  Has^ 
hins  V.  The  People,  16  N.  T.  Sep.  344.) 

The  apprehension  of  the  prisoner  in  this  case  in  Broome 
county,  was  the  fact  that  authorized  his  indictment  and  trial 
in  that  county  for  his  unlawful  marriage  in  Tompkins  county. 
He  could  not  have  been  convicted  in  the  former  county  with^ 
out  proof  of  that  fact. 

It  is  said  the  crime  was  completely  established  without 
proof  of  that  fact,  and  that  such  fact  could  be  stated  in  a 
caption  to  the  indictment  or  record  of  conviction.  It  is  true, 
proof  that  the  prisoner  was  apprehended  in  Broome  county 
was  not  necessary  to  establish  his  guilt ;  but  that  fact  was 
indispensable  to  authorize  the  court  of  sessions  of  Broome 
county  to  try  him.  And  I  am  of  the  opinion  such  jurisdic- 
tional fact  should  have  been  averred  in  the  indictment,  and 
that  it  could  not  be  properly  stated  in  a  caption  to  the  indict* 
ment  or  record  of  conviction,  for  the  reason  that  it  was  not 
a  tact  of  which  the  court  of  sessions  could  take  judicial 
notice. 
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An  indictment  should  contain  sufficient  allegations  to 
show  not  only  that  the  accused  had  committed  a  crime,  but 
that  the  court  that  tries  him  has  jurisdiction  to  try  him  for 
the  particular  crime  for  which  he  is  indicted.  (See  16  N,  T. 
Hep.  344)  A  record  of  conviction  on  such  an  indictment 
would  be  valid,  and  would  be  a  bar  to  an  indictment  for  the 
same  crime  found  in  any  other  county,  when  the  offense  is 
one  for  which  the  accused  may  be  indicted  and  tried  in  a 
county  other  than  the  one  in  which  he  commits  the  offense. 

The  above  mentioned  defect  or  imperfection  in  the  indict- 
ment in  this  case  is  not  one  of  form,  but  of  substance.  It 
is  a  material  defect,  and  it  is  not  cured  by  statute.  (3  B.  S. 
5th  ed.  1019,  §  54.) 

The  prisoner  was  indicted  under  the  statute  which  declares 
*^  If  any  unmarried  person  shall,  knowingly,  marry  the  hus- 
band or  wife  of  another,"  &c.  he  shall  be  imprisoned,  &c.  a 
specified  time.  But  there  is  no  allegation  in  the  indictment 
that  he  was  unmarried  before  he  married  Ann  Decker ;  and 
his  counsel  insists  that  the  omission  to  allege  this  fact  is 
fatal  to  the  indictment,  and  that  it  is  void.  The  indictment 
should  have  alleged  this  fact  But  this  defect  was  not  pointed 
out  or  insisted  upon  at  the  trial,  and  it  is  unnecessary  to 
determine  whether  it  is  a  defect  in  matter  of  form  that  is 
cured  by  statute,  (3  B.  S.  5th  ed.  1019,  §  54,)  for  the  reason 
that  the  omission  to  allege  in  the  indictment  that  the  pris- 
oner was  apprehended  in  the  county  of  Broome  is  a  fatal 
defect  in  it,  and  renders  it  invalid. 

The  judgment  of  the  court  of  sessions  should  be  reversed, 
and  a  new  trial  granted  to  the  prisoner,  in  that  court 

« 

Decision  accordingly. 

[Brooxb  Gkvbrax.  Tbbic,  May  8,  1866.    Fttrk^r^  Matony  JBcardmm  and  BO- 
torn,  JofticM.] 
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A  testator,  by  his  wHl,  gare  an  annuity  of  $150  a  year  to  8.  M.  for  her  sap- 
port,  and  directed  that  she  should  also  be  ftimishod  with  comfortable  house 
room  to  keep  house  in,  by  herself.  In  an  action  to  obtain  a  judidal  con- 
stmetlon  of  the  will,  it  was  referred  to  a  master  to  ascertain  what  house  or 
part  of  a  house  belonging  to  the  testator's  estate  was  suitable  and  proper  to 
be  set  apart  for  the  use  of  8.  M.  during  her  life.  Such  a  house  being  desig- 
nated, 8.  M.  took  possession  thereof  and  continued  to  occupy  the  same.  The 
executors  were  authorized  by  a  decree  of  the  court  to  pay  the  necessary 
taxes,  insurance,  &>c.  upon  the  house.  They  obtained  a  policy  of  insurance 
upon  the  house,  for  $800,  in  the  name  of  L.  as  executor,  and  paid  the  pre- 
miums out  of  the  Amds  of  the  estate.  The  dwelling  house  being  destroyed 
by  fire,  while  it  was  occupied  by  8.  M.,  the  insurers  paid  the  Insurance 
money  to  L.  as  executor.  In  an  action  by  the  residuary  legatees  against  the 
executors,  to  reooTer  such  money ;  SM  that  the  estate  being  charged  with 
the  expense  of  proTiding  a  residence  for  8.  M.,  was  directly  interested  that 
she  should  continue  to  occupy  the  premises  instead  of  the  executors  being 
compeUed  to  procure,  for  her,  house  room  elsewhere,  at  the  expense  of  the 
estate.  That  the  estate  had  therefore  an  interest  which  was  the  subject  of 
insurance  within  the  principle  settled  by  the  Court  of  Appeals  in  Herhimir  r, 
IKwf,  (27  if.  r,  JSqf.  173,)  and  which  could  have  been  enforced  against  the 
insurers. 

SeUf  tUtOf  that  the  insurance,  being  in  the  name  of  L.  as  executor,  enured  to 
the  benefit  of  the  estate  which  he  represented,  and  the  insurance  money 
belonged  to  the  estate,  and  could  be  sued  for  and  recovered  by  the  residuary 
legpktees. 

It  is  competent  for  parties  to  a  receipt  to  show  for  what  purpose  it  was  giTen ; 
to  what  fdnd  it  referred,  and  to  inquire  into  the  consideration.^  So  &r,  at 
least,  a  receipt  may  be  explained  by  parol. 

Where  plalntiift,  hi  their  complaint,  state  the  ftu:ts  in  regard  to  a  settlement  at 
which  a  recdpt  in  ftUl  was  given  by  them ;  and  allege  that  one  item  was  not 
Included  in  such  settlement,  and  was  not  intended  to  be,  a  foundation  is 
thereby  laid  for  an  investigation  into  th^  real  merits  of  the  transaction,  and 
to  authorize  a  proper  acQudication  in  rdgard  to  the  receipt. 

THIS  is  an  appeal  from  a  Judgment  entered  upon  the 
report  of  a  referee.  James  Woods,  hj  his  will,  provided 
as  follows :  "  I  would  provide  for  the  support  of  Sally,  the 
wife  of  Sheldon  Main,  in  a  comfortable  manner  during  her 
life,  but  in  such  a  way  as  that  no  part  of  any  property  I  may 
have,  or  the  avails  thereof,  may  ever  reach  Sheldon  Main, 
for  his  support  or  for  any  other  purpose  relating  to 
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him.  The  support  of  Sally  mast,  therefore^  be  dealt  out  to 
her  sparingly,  from  time  to  time,  by  my  executors,  in  such 
way  that  ilo  part  of  it  may  reach  him,  aild  such  support  for 
Sally  shall  not  exceed  one  hundred  and  fifty  dollars  per  year. 
And  she  $h(dl  also  be  furniahed  with  comfortable  houae 
room  to  keep  house  <n,  by  herself"  The  will  was  proved  as 
a  will  of  real  and  personal  estate,  and  the  defendants  were 
appointed  executors  thereof 

The  testator  left,  at  his  decease,  a  large  real  and  personal 
estate*  The  plaintiffs  are  residuary  legatees  under  said 
tOiU.  An  action  was  prosecuted  to  obtain  a  judicial  con* 
struction  of  said  will ;  and  it  was  referred  to  a  master  to 
ascertain  what  house  or  part  of  a  house  belonging  to  the 
testator's  estate  was  suitable  and  proper  to  be  set  apart  for 
the  use  of  said  Sally  Main  during  her  life.  And  the  decree 
provided  that  she  should  take  possession  of  the  house  which 
should  be  designated  by  the  master,  and  occupy  the  same 
until  the  further  order  of  the  court.  Such  house  was  desig* 
nated,  and  she  took  possession  thereof,  and  continued  to 
occupy  the  same  until  it  was  destroyed  by  fire.  Pursuant 
to  a  decree  entered  April  12,  1847,  the  same  premises  were 
conveyed  to  Benjamin  Akin,  as  trustee,  subject  however  to 
the  right  of  said  Sally  Main  to  occupy  and  enjoy  the  same. 
In  November,  1852,  said  Akin  conveyed  the  said  premises  to 
John  Tracy,  subject  to  the  same  right  of  said  Sally  Main. 
By  a  decree  dated  January  26,  1647,  the  said  executors  were 
authorized  to  set  apart  securities,  belonging  to  the  said  estate, 
to  the  amount  of  $12,000  to  raise  the  necessary  income  to 
pay  two  annuities,  one  of  $450  to  Elizabeth  Eemer,  the 
other  to  the  said  Sally  Main  of  $160  ;  and  also  to  pay  the 
necessary  and  reasonable  repairs,  taxes,  assessments  and 
insurance  upon  the  houses  designated  by  said  master  in  his 
report,  for  the  use  of  the  said  Elizabeth  Kemer  and  Sally 
Main.  The  executors  obtained  a  policy  of  insurance  upon 
the  house  occupied  by  said  Sally  Main,  for  the  term  of  five 
years  from  September  16,  1847,  which  was  continued  to 


ALBAinr-MARC&,  1861  fi^ 


Colbnm  r.  Laasing. 


April,  1863.  In  April,  1863,  another  policy  was  obtained 
from  the  Dividend  Mutual  Insurance  Company  of  Olens 
Falls,  insuring  Obadiah  E.  Lansing,  executor  of  James 
Woods'  estate,  $800  upon  the  said  dwelling  house  for  the 
term  of  five  years  from  April  19, 1863,  to  April  19, 1868. 
A  premium  note  of  $7.20  was  executed  by  said  Lansing  as 
executor.  The  premiums  upon  such  insurance  were  paid  by 
the  ejcecutots  out  of  the  funds  of  the  estate.  The  dwelling 
house,  while  in  the  occupancy  of  the  said  Sally  Main,  was 
totally  consumed  by  fire*  on  or  about  the  15th  April,  1864, 
and  the  said  company  paid  the  insurance  money,  $800,  to 
said  Obadiah  E.  Lansinj^.  After  the  house  was  destroyed,  the 
elecutors,  at  the  expense  of  the  estate,  procured  house  room 
elsewhere  for  said  Sally  Main  until  her  death,  which  occurred 
July  24, 1864,  and  such  expense  was  charged  by  the  execu- 
tors in  their  account  against  the  estate,  and  allowed^  Sub- 
sequent to  the  receipt  of  said  $800,  the  executors  paid  over 
to  the  plaintiffs,  the  amount  to  which  they  were  entitled,  as 
residuay  legatees,  under  the  said  will,  not  including  the  $800, 
and  took  the  following  receipt : 

"  North  Oreenhmhy  October  6,  1864.    • 

We,  the  subscribers,  respectively  have  received  from  0.  B. 
Iiansing  and  Martinus  Lansing,  surviving  executors  and 
trustees  of  the  estate  of  James  Woods,  deceased,  on  final 
settlement  of  all  claims  and  demands  of  every  name  and 
nature  and  kind  which  We  now  have  or  ever  have  had  against 
the  estate  of  James  Woods,  deceased,  or  against  the  executors 
and  trustees  of  eaid  estate.^' 

The  plaintiffs  proved  that  at  the  time  the  receipt  was 
executed,  a  coilversation  occurred  between  the  plaintiffs  and 
said  0.  E.  Lansitig  in  regard  to  the  $800  insurance  money,  and 
said  Lansing  stated  that  he  was  ready  to  pay  it  over  when 
it  was  ascertained  ,to  whom  it  belonged.  It  was  admitted 
upon  the  trial  that  the  $800  was  not  included  in  the  account 
which  was  settled,  and  was  not  intended  to  be  included. 
Upon  these  facts,  the  i^feree  awarded  the  said  fund  to  the 
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plaintifb,  and  judgment  was  accordingly  entered  against  the 
said  Obadiah  E.  Lansing,  and  he  appealed  to  this  court. 

Sugh  McGUllen  and  A.  J,  Parker,  for  the  appellants. 

J.  Lawaan,  for  the  respondents. 

* 

By  the  Courty  Ikgalls,  J.  The  testator,  by  his  will,  did 
not  designate  any  particular  premises  to  be  occupied  by  Sally 
Main,  but  simply  imposed  upon  the  executors  the  duty  to 
provide  comfortahle  house  room  for  her  to  keep  house  by 
herself  during  her  natural  life.  By  the  decree  of  the  Court 
of  Chancery,  certain  premises  were  designated  for  her  to 
occupy  until  the  further  order  of  the  court.  While  she  was 
thus  occupying  the  premises,  the  said  O.  E.  Lansing  pro- 
cured an  insurance  upon  the  house,  in  his  own  name  as 
executor,  for  $800,  and  the  house  having  been  destroyed  by 
fire,  the  company  paid  to  him,  as  such  executor,  the  said  sum. 
Subsequently  thereto  the  said  executors,  at  the  expense  of  the 
estate,  provided  house  room  for  the  said  Sally  Main  until  her 
death.  By  the  will  no  particular  part  of  the  testator's 
estate  was  charged  with  the  expense  of  providing  for  Sally 
Main.  The  decree  of  the  court,  while  it  designated  the 
premises  which  she  was  to  occupy,  also  provided  that  the 
executors  should  pay  from  the  estate  such  amount  as  was 
necessary  to  keep  the  building  insured.  The  provision  in  the 
will,  for  Sally  Main^  was  unconditional,  and  the  estate  being 
charged  with  the  expense  necessary  for  its  performance,  was 
directly  interested  that  she  should  continue  to  occupy  said 
premises ;  for  as  soon  as  she  ceased  to  occupy  the  same,  the 
executors  were  compelled  to  procure  for  her  house  room  else- 
where, at  the  expense  of  the  estate ;  and  to  provide  against 
the  latter  contingency,  the  insurance  was  effected  by  the 
executor,  0.  E.  Lansing,  and  the  expense  attending  the  same 
was  paid  from  the  funds  of  the  estate,  and  such  insurance 
was  obviously  for  the  benefit  of  such  estate.    The  estate  had^ 
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in  my  judgment,  an  mtereet  which  was  the  subject  of  insu* 
ranee,  and  could  have  been  enforced  against  the  said  com- 
pany if  payment  by  them  had  been  refused. 

In  Herkimer  v.  Bice,  (27  N.  T.  Bep.  173,)  Denio  J. 
{remarks :  '^  The  law  does  not  require  that  the  assured  shall 
liave  an  estate  or  a  property  in  the  subject  of  the  insurance. 
Ji  is  sufficient  thai  he  have  a  direct  pecuniary  interest  in 
its  preservation."  (See  also  Angell  on  Insurance^  §  57 ; 
Locke  Y.  N,  A.  Ins.  Co,,  13  Mass,  B.  67 ;  Ex  parte  Tailopf 
15  Ves.  Jr.  60 ;  Hammond  on  Insurance,  21.) 

It  is  certainly  very  clear  that  the  estate  was  directly  inter-- 
ested  in  the  preservation  of  the  house  insured ;  for  its 
destruction  at  once  subjected  the  estate  to  the  expense  of 
providing  for  Sally  Main  elsewhere.  The  insurance  was  to 
0.  E.  Lansing,  executor,  which  was  authorized  and  enured 
to  the  benefit  of  the  estate  he  represented*  (Herkimer  v. 
Bice,  27  N.  T.  Bep.  173,  above  cited.  See  also  Angell  on 
on  Insurance,  §  79.) 

The  case  at  bar  is  clearly  distinguishable  from  Wyman  v. 
Wyman,  (26  JV^  T.  Bep.  253.)  In  that  case  the  insurance 
was  procured  by  the  intestate  for  his  own  benefit,  and  the 
loss  occurred  after  his  death,  and  it  was  held  that  the  inter- 
est in  the  insurance  followed  the  subject  insiured,  and  passed 
to  the  heirs.  In  this  case  the  insurance  was  effected  by 
Lansing,  in  his  own  name,  it  is  true,  but  in  the  character  of 
executor  and  in  discharge  of  the  trust,  and  obviously  for  the 
purpose  of  saving  the  estate  the  expense  of  procuring 
another  tenement  for  said  Sally  Main,  in  case  the  building 
was  destroyed  by  fire.  The  purchaser  of  the  premises  could 
not  properly  claim  the  money,  as  the  insurance  was  not 
effected  in  his  name,  nor  for  his  benefit,  or  made  payable  to 
him  in  case  of  loss.  If  the  company  had  refused  payment, 
I  do  not  perceive  how  a  recovery  could  have  been  had  in 
favor  of  such  purchaser ;  all  the  facts  would  have  been 
against  him,  and  there  could  not  have  been  the  slightest  pre- 
tense that  Lansing  acted  as  the  agent  or  trustee  of  such 
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purchaser.  It  Is  equally  clear  that  Lansii^  could  not  hare 
recovered  the  money  for  his  individual  advantage^  as  the  facts 
would  as  effectually  have  defeated  any  such  claim.  Indeed 
there  is  no  snch  pretense.  Mr*  Lansing  claims  to  hold  the 
money  not  for  himself,  but  for  the  party  to  whotn  it  legally 
belongs.  Such  was  the  attitude  he  assumed  before  this  action 
was  commenced.  I  think  the  facts  show  clearly  that  the  insu- 
rance was  effected  for  the  benefit  of  the  estate,  by  a  party 
charged  with  the  care  and  control  thereof;  and  that  there 
was  an  insurable  interest,  within  the  principle  settled  by  the 
Court  of  Appeals  in  Herkimer  v.  Rice^  above  cited.  The 
fund^  therefore,  belonged  to  the  estate. 

The  receipt  executed  by  the  plaintiffs,  under  the  circum- 
stances, did  not  conclude  them.  It  was  competent  for  them 
to  show  for  what  purpose  it  was  given,  and  to  what  fund  it 
referred,  and  to  inquire  into  the  consideration  ;  and  so  far, 
at  least,  a  receipt  may  be  explained  by  parol.  {Filkina  v. 
Whylandy  24  N.  T.  Hep.  338.  Truacott  v.  Kingy  6  id.  161. 
Haddodk  v.  Kelsey,  3  Barb.  100,  102.) 

Again,  the  plaintifCs,  in  the  complaint,  state  the  facts  in 
regard  to  the  settlement,  and  allege  that  the  $800  was  not 
included  in  that  settlement ;  nor  was  it  intended  to  be,  and 
a  foundation  was  thereby  laid  for  an  investigation  into  the 
real  merits  of  the  transaction  atid  to  authorize  a  proper  adju- 
dication in  regard  to  such  receipt.  (Despard  v.  Walbridgej 
15  N.  7.  Rep.  374,  378.  Hodges  v.  The  Tenn,  M.  Ins.  Co., 
8  id.  416.) 

Again,  the  item  of  $800,  under  the  circumstances,  might 
with  propriety  be  regarded  as  a  transaction  by  itself,  as  it 
was  conducted  by  and  in  the  name  of  0.  E.  Lansing,  as  one 
of  the  executors,  and  not  iti  the  name  of  all.  Martinus  Lan- 
sing, the  co-executor,  testifies  that  he  had  nothing  to  do  with 
that  matter.  This  item  was  not  included  in  the  settlement, 
and  the  receipt  by  its  terlns  runs  to  the  executors  jointly, 
and  for  the  amount  which  is  conceded  to  be  due,  exclusive 
of  the  llSOO.    And  when  such  receipt  was  executed  the 
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O.  E«  LansiDg  stated  that  h&  was  ready  to  pay  over  the 
uumey  whenever  it  was  determined  to  whom  i%belonged| 
and  suggested  that  the  matter  should  be  submitted  to  the 
court  for  its  determination.  I  therefore  conc1ud\3  that  the 
Veferee  properly  disposed  of  the  case,  and  that  the  judgment 
ahould  be  affirmed^  In  regard  to  the  costs  of  the  appeal,  I 
am  incHned  to  think,  under  all  the  circumstances>  that  they 
should  be  paid  out  of  the  fund. 

Judgment  accordingly. 

[A&BAVT  0K5BBAL  Tbxx,  March  6,  1866.    IftZbr,  Infftdh  and  Botiihoom^ 
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others. 

William  B.  Isham  and  another  vs.  The  Same. 

William  H.  Tillinghast  t;^.  The  Same,  (2  actions.) 

A  sabseqnent  attachmeDt  creditor  can  not  move  to  discharge  an  attachment 
iniied  in  a  prior  suit,  on  the  ground  that  it  was  irregularly  issued.  He  has 
no  gtaading  in  coort  to  make  such  a  motion,  by  petition  or  otherwise. 

Where  a  snheequenl  creditor  does  not  allege  or  pretend  that  the  debt  or  di^ 
for  which  the  first  action  was  brought  was  not  Just  and  hcinajld0,  nor  that 
there  was  any  collusion  between  the  plaintiff  and  defendant  in  that  action,  he 
should  not,  on  principle,  be  permitted  to  make  such  a  nibtion. 

APPEAIi,  by  the  plaintiff  in  the  third  and  fourth  of  the 
above  actions,  from  an  order  made  at  a  special  term 
denying  a  motion  made  by  him  to  discharge  the  attachments 
issued  in  the  first  and  second  actions,  respectively,  on  the 
ground  that  they  were  irregularly  issued. 

By  the  Courty  Sutherland,  J.  I  am  inclined  to  think 
that  the  order  appealed  from  should  be  a£Bjined  on  the 
merits ;  but  it  is  unnecessary  to  decide  that  question ;  for  it 
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appears  to  me  quite  plain  that  the  plaintiff  in  the  last  two 
actions  had  no  standing  in  court,  by  petition  or  otherwise, 
to  make  the  motion. 

By  the  Code,  (§  241,)  the  defendant  in  an  attachmi^nt  may, 
in  all  caseSy  move  to  discharge  it ;  but  I  have  not  been  able 
to  find  any  precedent  for  such  a  motion  by  a  subsequent 
attachment  creditor  on  the  ground  that  the  prior  attach- 
ment was  irregularly  issued.  It  seems  to  have  been  decided, 
in  the  maUer  of  Cfriswoldj  (13  Barb.  413,)  that  no  person 
could  take  advantage  of  a  want  of  regularity  in  the  issuing 
of  an  attachment  under  the  Code,  other  than  a  party  to  the 
action  in  which  the  attachment  issues,  injuriously  affected 
by  it. 

On  principle,  I  do  not  see  why  the  plaintiff  in  the  last  two 
actions  should  be  permitted  to  make  the  motion  he  did. 
He  did  not  allege  or  pretend,  that  the  debts  or  claims  for 
which  the  first  actions  were  brought  were  not  just  and  bona 
fide ;  nor  that  there  was  any  collusion  between  the  plaintiff 
and  the  defendants  in  those  actions.  If  the  attachments  in 
those  actions  were  irregularly  issued,  yet  if  the  defend- 
ants in  those  actions  chose  to  waive  such  irregularity,  and 
thus  in  effect  secure  the  payment  of  the  debts  or  claims  for 
which  the  first  actions  were  brought,  what  had  the  plaintiff 
in  the  last  two  actions  to  do  with  that  ?  The  defendants 
had  a  right  to  pay,  or  secure  the  payment  of,  the  debts  or 
claims  for  which  the  two  first  actions  were  brought,  before, 
or  in  preference  to  the  debts  for  which  the  last  two  actions 
were  brought. 

The  order  appealed  from  should  be  afiSrmed,  with  costs. 

[Nbw  7obk  Gbvskaii  Texx,  April  2, 1866.    Geo*  0»  Barnard,  Ingraham  and 
BMiritmd,  Jutioas.] 
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The  Marine  Bank  or  Chicago  vs.  Wbight  and  Lobse. 

A  bSl  of  lading  can  be  transferred  by  delivery  merely,  without  any  indone- 
ment  or  written  assignment,  so  as  to  transfer  the  property  in  the  goods  which 
it  represents,  to  the  holder. 

It  was  agreed  between  V.  and  the  defendants  that  the  latter  should  advance 
money  to  V .  to  boy  com  at  Chicago,  to  be  put  hi  store  and  shelled  and  to  be 
the  property  of  the  defiandants  while  in  store,  so  &r  as  they  had  advanced 
money  on  it,  and  to  be  shipped  for  their  account,  and  the  bills  of  hiding  to 
be  sent  to  them,  and  their  advances  to  be  reimbursed  fh>m  the  proceeds  of 
the  com.  V.  purchased  and  shipped  several  cargoes  of  com,  and  drew  on 
the  defendants  for  the  amount  To  procure  funds  to  pay  for  the  last  cargo 
■hipped,  v.  drew  a  bill  upon  the  defendants  for  |8600  which  was  discounted 
by  the  plaintiff,  Y.  at  the  same  time  delivering  to  the  plaintiff  a  duplicate  bill 
of  lading  of  the  com,  attached  to  the  draft  as  collateral  security  for  the  pay- 
ment of  the  draft.  Meld  that  no  right  of  lien,  founded  on  the  general 
mrrangement  between  V.  and  the  defendants,  and  the  payment  by  the  latter 
of  a  larger  sum  by  way  of  advances  than  the  aggregate  of  V.'s  purchases, 
oould  prevul  against  the  plaintiff's  special  or  specific  rights  as  the  honajkk 
transferee  of  the  bill  of  lading. 

THE  plaintiff  is  a  banking  corpoi'ation  at  Chicago,  lUinoia ; 
the  defendants  are  commission  merchants  in  New  York. 
In  the  fall  of  1859  it  was  agreed,  between  Henry  Yiets,  of 
Fishkill,  New  York,  doing  business  at  Chicago  by  hb  attor- 
ney, William  A.  Yiets,  and  the  defendants,  that  the  defend- 
ants should  advance  money  to  Yiets  to  buy  com  at  Chicago, 
to  be  put  in  store  and  shelled,  and  to  be  the  property  of 
the  defendants  while  in  store,  so  far  as  they  had  advanced 
money  on  it,  and  to  be  shipped  for  the  defendants'  account 
to  the  Western  Transportation  Company,  and  the  bills  of 
lading  to  be  sent  to  the  defendants,  and  their  advances 
to  be  reimbursed  from  the  proceeds  of  the  com.  Under 
this  agreement  Yiets  purchased  corn  and  shipped  it  in 
six  parcels  or  shipments,  and  he  drew  on  the  defendants 
nine  drafts,  which  were  accepted  and  paid  by  them,  amount- 
ing in  all  to   $14,683  24 

The  net  proceeds  of  all  the  com  was     ....     12,834  41 

Balance  due  from  Yiets  to  the  defendants  on  the 

transactions, $1,843  83 
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The  last  of  thiese  shipments  was  made*  16th  Noyember,  1899, 
of  7473  bushels  of  corn  by  the  schooner  B.  R.  Lummis^  and 
the  plainti^T^B  claim  is  for  the  proceeds  of  that  cargo,  upon 
the  following  facts :  Yiets  purchased  these  7473  bushels  of 
com,  and  had  it  stored.  He  got  the  money  to  pay  for  it, 
very  largely  by  drawing  on  the  defendants,  and  some  he  bor- 
rowed in  Chicago,  temporarily.  Viets  was  a  dealer  with  the 
plaintiff,  and  he  called  on  the  cashier  of  the  plaintiff,  in- 
formed him  he  wanted  to  forward  a  cargo  of  com  to  the 
defendants,  and  asked  him  if  he  would  buy  a  bill  of  exchange 
on  them  for  $3500.  The  cashier  said  he  would.  Viets  then 
shipped  the  com  by  the  Lummis^  and  made  his  draft  on  the 
defendants  lor  $3500,  which  was  discounted  by  the  plaintiff 
One  bill  of  lading  of  the  com  was  left  with  the  plaintiff ;  a 
secopd  was  forwarded  to  the  Western  Transportation  Com-  "^ 
pany.  The  course  of  dealing  between  Viets  and  the  plain- 
tiff had  varied.  In  one  year,  1858,  the  plaintiff  had  required 
him  to  hypothecate  the  bills  of  lading  that  he  drew  against, 
and  the  interest  of  the  plaintiff  was  expbressed  on  the  bills 
of  lading.  This  was  not  required  of  Viets  in  1859,  and  the 
plaintiff  expressly  waived  the  hypothecation  of  the  Lummis 
bill  of  lading.  The  defendants  received  the  cargo  of  the 
Lummis  at  Buffalo,  December  1, 1859,  and  had  it  discharged 
and  forwarded  to  New  York.  After  the  purchase  of  the 
com  shipped  by  the  Lummis^  and  while  it  was  in  store,  Viets 
drew  on  the  defendants,  for  $1220,  at  sight,  to  enable  him 
to  forward  it,  which  draft  they  accepted  and  paid.  The  com 
reached  New  York  slowly,  and,  being  in  bad  condition,  was 
hard  to  sell.  The  account  of  sales  and  the  general  account 
of  Viets  on  the  six  shipments,  could  not  be  made  up  until 
March  1,  1860.  The  defendants  then  first  discovered  that 
the  corn  had  been  much  diminished  in  bulk  by  shrinkage^ 
and  this,  together  with  its  poor  condition  in  other  respects, 
made  the  returns  muph  less  than  they  had  expected,  and 
brought  Viets  in  debt  to  them  on  the  transactions. 
The  draft  for  $3500  was  presented  at  the  office  of  the 
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defendants  in  their  ahsence,  and  was  not  accepted,  and  the 
defendants  never  knew  that  the  plaintiff  held  any  bill  of 
lading  of  the  Lummis  cargo,  the  same  haying  remained  in 
the  possession  of  the  plaintiff, .  The  defendants  knew  that 
the  plaintiff  had  some  claim  against  the  Lummia  com,  and 
wrote  them  three  letters,  dated  respectively  December 
6, 1859,  January  17,  1860,  and  February  18, 1860,  in  which 
they  assented,  upon  the  order  of  Yiets,  to  pay  the  plaintiff 
any  balance  of  the  net  proceeds  of  the  com,  after  deducting 
the  $1220  specifically  advanced  on  it. 

The  referee  found  that  the  bill  of  exchange  was  made, 
indorsed  and  delivered  to  the  plaintiff  as  stated  in  the  com- 
plaiut  for  value ;  that  the  cargo  of  com  was  duly  transferred 
to  the  plaintiff  as  collateral  security  for  the  payment  of  the 
bill,  and  that  the  bill  of  lading  was  delivered  to  them  as 
stated  in  the  complaint ;  that  the  cargo  came  to  the  hands 
of  the  defendants  on  or  about  the  17th  of  Febmary,  1860, 
and  that  tlie  defendants  had  notice,  before  that  time,  of  the 
right,  ownership  and  interest  of  the  plaintiff  in  the  com,  and 
that  the  plaintiff'  was  entitled  to  judgment 

From  the  judgment  entered  on  the  report  of  the  referae, 
the  defendants  appealed. 

Tho».  D.  Hattf  for  the  appellants. 

J.  L.  Jemegafty  for  the  respondent. 

By  the  Court y  Sutherland,  J.  The  bill  of  lading,  on  its 
fece,  stated  that  the  com  was  shipped  ^'  for  and  at  the  risk 
of  whom  it  may  concern.'' 

The  bill  of  lading  could  be  transferred  to  the  plaintiff  by 
delivery  merely,  without  any  indorsement  or  written  assign- 
ment, so  as  to  transfer  the  property  in  the  com  which  it 
represented,  to  the  plaintiff.  {Bank  of  Rochester  t.  Jones, 
4  Comst.  497,  501.    Allen  v.  Williams,  12  Pick.  297.) 

The  draft  was  discounted  by  the  plaintiff  before  the  com 
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came  into  the  possession  of  the  defendants,  and  before  any 
t>ill  of  lading  had  been  sent  to  them.  It  would  seem  to 
follow,  if  the  finding  of  the  referee  on  the  question  of  fact 
whether  the  bUl  of  lading  was  or  was  not  transferred  to  the 
plaintiff,  at  the  time  of  the  discount,  as  collateral  security 
for  the  payment  of  the  draft,  was  authorized  by  the  evidence, 
that  the  judgment  should  be  affirmed. 

The  referee  found  that  the  cargo  of  com  was  transferred 
to  the  plaintiff,  and  the  bill  of  lading  thereof  delivered  to 
the  plaintiff,  as  stated  in  the  complaint.  The  complaint 
alleged  that  the  bill  of  lading  was,  at  the  time  the  draft  was 
discounted,  transferred  to  the  plaintiff  as  collateral  security 
for  the  payment  of  the  draft.  If  this  was  so,  it  is  quite 
clear,  I  think,  that  no  right  or  lien  founded  on  the  general 
arrangement  or  agreement  between  H.  Viets  and  tl^e  defend- 
ants, by  which  the  defendants  were  to  advance  moneys  for 
com  to  be  bought,  and  of  which  bills  of  lading  were  to  be 
sent  to  them,  and  the  mere  payment  of  the  $1220  draft,  or 
other  moneys,  under  such  arrangement  or  agreement,  could 
prevail  against  the  plaintiff's  special  or  specific  rights  as  the 
bona  fide  transferee  of  the  bill  of  lading.  (See  cases  be/ore 
cited,) 

I  think  the  evidence  warranted  this  finding  of  fact  by  the 
referee.  The  cashier  of  the  plaintiff  swore  expressly  that 
the  bill  of  lading  was  delivered  to  the  plaintiff  when  the 
draft  was  discounted ;  that  the  draft  was  discounted  on  the 
security  of  such  transfer,  and  would  not  have  been  discounted 
without  it.  That  this  was  the  fact,  I  think,  is  also  the 
inference  not  only  from  the  deposition  of  W.  A.  Viets,  but 
also  from  evidence  given  at  the  trial,  though  he  attempted 
to  get  up  a Jegal  quibble  about  hypothecation ^  in  both. 

I  think  file  judgment  should  be  affirmed,  with  costs. 


»i 


Judgment  affirmed* 


[Nbw  Toxk  GnrsBAL  Tebx,  April  2, 186S.    Qto,  Q,  Bamard^  hi^ahm  and 
SuihtHmdt  Joatioas.] 
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An  answer,  in  an  action  on  a  promissory  note,  alleging  a  set  off  against  the 

pliuntiff 's  assignor,  does  not  contain  a  eounter-daimt  requiring  a  reply,  to  put 

the  new  matter  in  issue. 
In  sqch  an  action,  brought  by  an  assignee  of  the  note,  the  plaintiff  may  raise 

the  objection  thftt  a  set  off  against  his  assignor,  (the  payee,)  averred  in  the 

answer,  is  barred  by  the  statute  of  limitations. 
The  right  which  the  payee  of  a  note  possesses,-  to  set  up  the  statute  of  limitai- 

tions  agiunst  a  demand  of  the  maker  urged  as  a  set  off,  may,  with  great  Jus^- 

tice,  be  deemed  an  incident  to  the  note,  its  principal,  and  as  passing  with  it 

to  the  assignee  thereof.    Fer  Clebkb,  J. 
There  is  no  substantial  reason  why  the  benefit  of  the  statute  of  limitations 

should  not  be  extended  to  the  assignee  or  transferee  of  any  assignable  do* 

maud,  it  teetru.    JPer  Clekkb,  J. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  ref* 
eree.  The  action  was  brought  on  a  note  for  $460.35, 
made  hj  the  defendant,  and  dated  August  1,  1853,  payable 
two.  years  from  date,  to  the  order  of  George  Clark.  The  de- 
fense was  an  alleged  indebtedness  of  G-eorge  Clark,  the  payee, 
to  the  defendant,  for  services  rendered  in  the  years  1845  and 
1846,  to  which  the  plainti£f  interposed  a  reply  of  the  statute 
of  limitations.  To  this  reply  the  defendant  demurred,  and 
the  court,  on  argument  of  the  demurrer,  held  the  reply  and 
demurrer  were  nullities,  on  the  ground  that  the  defense  was 
not  a  counter-claim  making  a  reply  necessary.  The  action 
was  tried  on  complaint  and  answer,  and  the  referee  found  the 
following  facts:  First  That  in  or  about  the  year  1846,  the 
defendant,  who  was  then  an  attorney  at  law,  collected  for 
and  on  behalf  of  George  Clark,  certain  moneys  of  mni  liJ^n^^^ 
tier,  and  gave  to  the  said  George  Clark  his  proj;fdftoc^nMy>  T 
for  the  amounts  so  collected ;  and  afterwards,^lv>r6tiewal  of  ^  \  ^ 
one  of  said  notes,  on  or  about  the  1st  day  of '^.ugi^,  litSk^  i 

at  the  city  of  New  York,  the  defendant  made  liys^omissory,^  \    j 
note  in  writing,  bearing  date  on  that  day,  wheret^y,  twi^Skre  "    ,  ^ 
after  the  date  thereof,  for  value  received,  he  prorfjJBea  to  jay  •  * 
to  the  order  of  George  Clark,  $460.35,  at  the  Union"*5ank, 
and  delivered  said  note  to  the  said  George  Clark.    Second. 
Vol.  XL VI.  4 
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That  after  the  maturity  of  said  note,  the  aaid  Qeorge  Clark 
assigned  and  transferred  the  same  to  the  plaintiff  in  this 
action  ;  and  at  the  time  of  the  oommencen^ent  of  this  action, 
the  plaintiff  was  the  holder  and  owner  thereof,  Third.  That 
the  interest  on  said  note,  to  the  date  of  the  report,  amounted 
to  the  sum  of  $274.79,  making  a  total  of  principal  and  inter- 
est of  $735.14,  and  that  no  part  of  said  principal  or  interest 
had  heen  paid.  Fourth,  Ths^t  on  and  hefore  the  1st  day  of 
January,  1845,  the  defendant  was,  and  ever  since  has  been, 
an  attorney  and  counsellor,  duly  admitted  and  licensed  to 
practice  as  such  in  all  the  courts  of  this  state.  Fifth,  That 
in  or  about  the  ye^rs  1845  and  1846,  the  defendant,  as  such 
attorney  and  counsellor,  at  the  request  of  the  said  Gteorge 
Clark,  rendered  certain  professional  services  to  the  said 
George  Clark,  in  a  certain  suit  in  the  Supreme  Court  of  this 
state,  in  which  the  said  George  Clark  was  defendant  and 
Edward  H.  Pendleton  was  plaintiff,  which  services  were  rea- 
sonably worth  and  of  the  value  of  $250 ;  and  certain  other 
services  in  another  suit  then  pending  in  the  Superior  Court 
of  the  city  of  JSTew  York,  in  which  the  said  George  Clark 
was  defendant  and  Patrick  L..  Hearn  and  George  Harrison 
were  plaintiffs,  which  were  reasonably  worth  and  of  the 
value  of  $200 ;  and  certain  other  services  in  a  suit  then 
pending  in  the  Court  of  Chancery  in  the  state  of  New  York, 
in  \^hich  the  said  George  Clark  was  plaintiff  and  Patrick  L. 
Hearn  and  John  Harrison  were  defendants,  which  were  reason- 
ably worth  and  of  the  value  of  $250  at  least ;  and  certain  other 
serfices  in  the  matter  of  the  collection  of  a  claim  against  one 
Ghmtier,  which  were  reasonably  worth  and  of  the  value  of 
$100.  Sixth,  That  the  said  George  Clark  never  paid  the 
defendant  for  said  services,  or  any  part  thereof,  and  at  the 
time  of  the  assignment  and  transfer  of  the  note  above  men* 
tioned.to  the  plaintiff  by  the  said  Clark,  he,  the  said  Clark, 
was  justly  indebted  to  the  defendant  for  the  services  afore- 
said, in  the  respective  amounts  aforesaid,  amounting  in  the 
aggregate  to  more  than  the  principal  amount  of  said  note^ 
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mth  all  accrued  interest  thereon,  and  said  indebtedness  has 
never  been  paid.  Seventh,  That  at  the  time  of  the  assignment 
and  transfer  of  said  note  as  aforesaid,  more  than  six  years 
had  elapsed  since  said  services  had  been  rendered  by  the  de-r 
fendant  to  said  Clark,  and  since  the  indebtedness  therefor,  as 
aforesaid,  had  accrued ;  and  no  promise  had  been  made  by 
said  Clark  to  the  defendant  to  pay  for  said  services,  within 
six  years  prior  to  the  said  assignment  and  transfer  of  said 
note. 

It  also  appeared  on  the  trial  before  said  referee,  that  iii 
the  several  suits  in  which  the  defendant  was  attorney  and 
solicitor  for  the  said  George  Clark,  he,  the  said  defendant, 
had  collected  and  received  of  the  opposite  party  his  taxed  costs 
and  disbursements.  It  also  appeared  on  said  trial,  that  at 
the  time  when  the  defendant  gave  George  Clark  his  notes  for 
the  moneys  collected  of  Gautier,(of  one  of  which  the  note  in 
suit  is  a  renewal,)  the  defendant  claimed  of  said  Clark  com-* 
pensation  for  his  professional  services,  and  that  there  was  no 
agreement  or  understanding  on  the  part  of  the  defendant 
that  he  should  waive  said  claim,  or  that  it  should  be  affected 
by  the  fact  of  his  giving  said  Clai'k  his  notes  for  the  moneys 
which  he  had  collected  of  Gautier.  The  plaintiff  insisted 
before  the  referee,  as  matter  of  law,  that  the  defendant  hav* 
ing  collected  in  the  suit  in  which  he  was  solicitor  for  said  Clark^ 
his  costs  as  taxed  against  his  oppo^nents,  was  not  entitled  to 
claim  as  against  said  Clark  any  compensation  by  way  of 
counsel  fees.  The  referee  refused  so  to  decide,  and  the  plain- 
tiff excepted.  The  plaintiff  further  claimed  as  matter  of 
law,  that  the  defendant  having  made  and  delivered  to  said 
Clark  the  note  in  suit,  with  others,  for  moneys  which  he,  the 
defendant,  had  collected  for  said  Clark,  was  barred  of  all 
claim  against  said  Clark  for  professional  services  rendered  to 
him  before  that  time.  The  referee  refused  so  to  decide,  and 
the  plaintiff's  counsel  excepted. 

The  referee's  conclusions  of  law,  upon  the  facts  aforesaid, 
were :  First.  That  the  demand  of  the  said  defendant  against 
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the  said  George  Clark,  for  the  services  rendered  as  afore- 
said, was  a  just  and  proper  offset  against  the  claim  of  the 
plaintiff  as  the  assignee  of  said  note  (after  the  maturity 
thereof ;)  and  as  to  the  defendant,  the  statute  of  limitations 
constitutes  no  bar  or  defense  to  said  offset.  Second.  That 
as  the  amount  of  said  offset  against  said  note  exceeds  the 
amount  due  for  piincipal  and  interest  on  said  note,  the  de- 
fendant was  entitled  to  judgment  that  the  complaint  of  the 
plaintiff  be  dismissed,  with  costs. 

The  plaintiff  appealed  from  the  judgment. 

B,  (k  E.  F,  Brown,  for  the  appellant. 

Carpentier  <fe  Beach,  for  the  respondent. 

Geo.  G.  Barnard,  P.  3.  The  plaintiff  is  entitled  to 
recover,  unless  the  set  off  is  established,  according  to  2  Re- 
vised Statutes,  page  354,  subdivision  9  of  section  12,  which 
provides  that  in  an  action  upon  a  promissory  note  which 
has  been  assigned  to  the  plaintiff  after  it  became  due,  a 
set  off  to  the  amount  of  the  plaintiff's  debt  may  be  made, 
of  a  demand,  existing  against  the  person  who  assigned  such 
note  after  it  became  due,  if  the  demand  be  such  as  might 
have  been  set  off  against  the  assignor  while  the  note  belonged 
to  him.  This  statute  has-been  preserved  by  the  Code^ 
section  112. 

Two  questions  are  presented ;  first,  one  of  pleading. 
Was  it  necessary  to  take  the  objection  that  the  set  off  was 
barred  by  the  statute  of  limitations,  by  a  reply  ?  By  the 
practice  existing  before  the  Code,  the  defense  presented 
would  have  been  by  a  notice  annexed  to  the  defendant's 
plea,  and  no  reply  of  the  statute  of  limitations  could  be 
taken  thereto ;  and  if  the  set  off  was  not  proved  to  have 
accrued  in  time  it  would  be  rejected.  (Martin  v.  Williams^ 
17  John,  329.)  The  Code  has  provided  for  no  reply  to  an 
answer  which  does  not  aver  a  counter-claim,  which  it  defines, 
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bat  wbich  does  not  include  the  set  off  contained  in  the  an- 
swer, unless  the  defendant  moves  the  court  for  it.  {Code^ 
§  150.  VorSaear  v.  Livingston^  3  Kern,  250.)  If  the 
plaintiff's  assignor  had  been  plaintiff  he  would  therefore  be 
entitled  to  recover  the  note  and  interest ;  and  thus  is  pre- 
sented the  second  question.  Can  the  plaintiff  avail  himself 
of  the  statute  of  limitations  to  destroy  the  offset  ? 

The  case  of  Quantoch  and  others  v.  England^  decides 
nothing  upon  the  point  in  question.  It  was  an  action  by  the 
assignees  of  a  bankrupt,  against  a  debtor  of  the  bankrupt. 
The  debtor  set  up  that  the  commission  was  involved,  because 
the  debts  of  the  petitioning -creditors  were  over  six  years  old. 
The  bankrupt  had  appeared  and  been  examined,  and  made 
no  objection  to  the  petitioners'  debts,  and  it  was  held  that 
the  bankrupt's  debtor  could  not  take  the  objection,  as  the 
bankrupt  had  made  none. 

Murray  v.  Judson^  (9  N.  Y.  Bep.  83,)  only  decides  that  a 
^iebtor  may  decline  to  set  up  the  statute  of  limitations  to  bar 
«  claim  without  its  being  the  slightest  evidence  of  an  inten- 
tion to  defraud  creditors.  In  Peck  r*  Randallj  1  John.  164,) 
it  was  held  that  the  defendants,  who  were  trustees  of  the 
estate  of  a  debtor  who  had  absconded  could  set  up  the  stat- 
ute ^^  equally  as  if  their  principal  was  himself  the  defendant ;" 
tbat  the  trustees  succeeded  ^^  to  the  rights  of  their  principal, 
and  consequently  to  his  means  of  defense."  Because  the 
jtrustees  were  vested  by  statute  with  the  debtor's  estate  they 
might  protect  it  by  this  statute.  It  is  difficult  to  see  why 
the  principle  decided  in  that  case  does  not  permit  the  plain- 
tiff to  use  this  objection.  He  owns  the  note  in  suit.  Can 
he  not  use  this  statute  to  prevent  its  destruction,  the  same 
as  the  assignor  to  whose  rights  he  has  succeeded ;  and  among 
these  rights  are  his  means  of  defense.  Can  the  plaintiff  not 
prove  payment  of  this  set  off  ?  The  lapse  of  time  is  but 
evidence  of  the  fact  of  a  discharge  of  the  debt. 

In  Martin  v.  ChsLge^  (5  8eld.  398,)  the  Court  of  Appeals 
permitted  executors  to  set  up  the  statute  to  W  a  claim 
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which  was  Hot  barred  at  their  testator's  death,  and  when  hj 
the  testator's  will  he  had  provided  for  the  ^'payment  of  his 
debts/' 

I  think,  therefore,  the  learned  referee  erred  in  allowing  the 
set  o£f ;  and  that  there  should  be  a  new  trial  at  the  cii'ciiit ; 
costs  to  abide  the  event. 

Cleree,  J.  There  is,  at  all  etents^  no  preponderance  of 
precedent,  to  enable  us  to  decide  this  question  on  authority. 
We  must,  therefore,  have  recourse  solely  to  principle. 

Although,  the  note  was  transferred  to  the  plaintiff  aftet  it 
became  due,  it  is  admitted  that  he  is  the  lawful  owner  and 
holder  of  it ;  and,  it  is  not  disputed  that  he  is  a  holder  ih 
good  faith  and  for  value.  He  is,  consequently,  entitled  to 
the  general  legal  protection  and  immunities,  to  which  any 
person,  who  may  have  received  it  before  it  became  due,  would 
have  been  entitled;  with  the  single  exception,  that,  as  he 
received  it  after  it  became  due,  it  is  subject)  in  his  hands,  to 
every  defense  which  existed  in  favor  of  the  maker  before  it 
was  indorsed.  In  this  case,  such  a  defense  did  exist ; 
namely,  that  the  payee  was  indebted  to  the  maker  in  a  cer«> 
tain  amount  of  money .  for  professional  services.  If,  then^ 
the  plaintiff  is  the  owner  in  good  faith  and  for  value,  and 
has  received  it  with  the  burthen  and  liability  which  adhered 
to  it  in  the  hands  of  the  payee,  would  it  be  consistent  with 
the  dictates  of  natural  justice,  and  the  eletnentary  principle^ 
of  our  law,  to  deny  to  him  the  rights,  ii^hich  adhered  to  it 
while  belonging  to  the  payee  ?  If  the  burthen  of  the  ad- 
hering liability  has  devolved  on  him,  should  he  not  have  the 
benefit  of  the  adhering  right  ?  Are  not  the  burthen  and  the 
right  correlative?  Every  evil,  every  duty,  every  liability 
has  its  compensation ;  and,  if  by  a  technical  rule^  the  bolder 
of  a  note,  to  whom  it  has  been  transferred  after  it  became 
due,  is  subject  to  the  liability  referred  to,  it  would  be  unjust, 
I  think,  to  deny  to  him  the  couUterrailing  compensation^ 
which  the  former  holder  possessed. 
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Again ;  I  think^  the  maxim,  which  applies  to  grants  of 
real  estate,  may^  with  the  same  propriety,  be  applied  to 
transfers  of  choses  in  action^  and  other  kinds  of  personal 
property.  ^^  Accessorium  sequitur  suum  principale"  f  *  The 
incident  shall  pass  by  the  grant  of  the  principal/'  Indeed, 
this  maxim  has  been,  frequently,  applied  to  contracts  and 
mercantile  transactions^  The  right,  which  the  payee  in  this 
case  possessed,  to  set  up  the  statute  of  limitations  against 
the  maker's  demand,  may,  with  great  justice,  be  deemed  an 
incident  to  the  note — its  principal. 

But,  it  is  said,  the  statute  was  made  only  for  the  benefit  of 
the  debtor  himself,  and  that  it  only  affects  the  remedy.  It 
is  not  correct  to  say,  that  it  was  made  for  the  benefit  solely 
of  the  debtor.  It  was  made  for  the  general  good  of  society ; 
it  is  a  bar  founded  on  public  policy ;  it  was  designed  to  be  a 
statute  of  repose.  In  the  words  of  Mr.  Justice  Story,  "  It 
is  a  ixrise  and  beneficial  law,  designed  to  afford  security 
against  stale  demands  after  the  true  state  of  the  transaction 
may  have  been  forgotten,  or  be  incapable  of  explanation  by 
reason  of  the  death  or  removal  of  witnesses/'  It  is  just  as  ex- 
pedient, that  an  assignee  or  transferee  should  have  this  protec- 
tion, and  that  he  should  have  security  against  such  demands, 
as  that  the  original  owner  should  have  them.  The  thing  to 
be  protected  against,  and  the  benefit  arising  from  the  pro- 
tection, are  as  important  to  the  one  as  to  the  other ;  and  the 
repose  which  it  secures  is  equally  beneficial  to  either.  The 
demands  of  public  policy,  upon  which  the  statute  is  found- 
ed, are  equally  complied  with,  whether  the  claim  is  made 
against  the  original  owner  of  a  chose  in  action  or  his  trans- 
feree. . 

As  to  the  assertion  that  the  statute  only  affects  the  remedy ; 
if  this  remedy  amounts  to  a  right  in  effect,  we  have  only  to 
consider,  as  we  have  been  considering,  what,  as  in  other 
cases,  was  the  purpose  of  the  statute,  in  order  to  ascertain 
whether  it  should  be  extended  to  the  position  which  the 
plaintiff  occupies  in  this  case^ 
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I  can  discover  no  substantial  reason  why  the  benefit  of 
the  statute  should  not  be  extended  to  the  assignee  or  trans* 
feree  of  any  assignable  demand. 

I  concur  with  the  presiding  justice  in  thinking,  that  the 
judgment  should  be  reversed  and  a  new  trial  ordered ;  costs 
to  abide  the  event. 

Sutherland,  J.  concurred. 

Judgment  reversed. 

[New  Tobk  Gbzcbbaii  Tbbm,  April  2,  1S66.    Qto.  O.  Bttmard,  CUrU  and 
BuiherUmd,  Justices.] 
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Lynch  vs.  Johnson. 

It  is  not  necessury  that  an  order,  made  in  supplementary  proceedings,  direct^ 
ing  a  third  person  to  pay  to  the  plaintiff  the  amount  of  such  third  person's 
indebtedness  to  the  Judgment  debtor,  should  be  senred  on  the  latter. 

If  a  Judgment  debtor  has  notice  of  an  order  made  by  a  Judge,  requiring  a 
debtor  of  his  to  appear  and  be  examined  as  to  his  indebtedness  to  the  de- 
fendant, an  assignment  of  the  debt,  subsequently  made  by  the  Judgment 
debtor,  to  a  third  person,  will  not  relieve  the  claim  Ax>m  an  order  directing 
the  payment  of  the  same  to  the  Judgment  creditor. 

But  ib  the  absence  of  any  proof  of  notice,  or  of  serrice  on  the  parties  of  any 
order  restraining  the  payment  of  the  money,  or  transfer  of  the  claim,  the 
assignee,  if  a  bona  fide  holder  for  value,  should  be  protected.  If,  however, 
the  assignment  was  made  for  the  purpose  of  defrauding  the  Judgment  cred- 
itor, the  assignee  will  have  no  title. 

Where  the  evidence  as  to  the  htma  fides  of  the  assignment  is  very  doubtful,  the 
question  should  be  submitted  to  the  Jury. 

THS  plaintiff,  under  an  assignment  from  Acker,  sued  the 
defendant  to  recover  moneys  due  from  him  to  Acker. 
The  defense  was,  that  previous  to  the  assignment,  Thomas 
and  William  Eyer  recovered  a  judgment  against  Acker,  and 
that,  on  the  4th  of  March,  1863,  an  order  was  served  on 
Johnson  I'eqUiring  him  to  appear  and  be  examined  as  to  his 
indebtedness  to  Acker,  and  that  on  the  16th  .of  March  sai 
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'  order  was  obtained  directing  Johnson  to  pay  to  the  said 
T.  &  W.  Byer  the  amount  of  his  indebtedness  to  Acker^  to  be 
credited  on  the  judgment  against  Acker.  Acker  assigned 
the  claim  to  the  plaintiff  after  the  first  order,  and  before  the 
notice  of  the  order  had  been  served  on  him.  The  judge 
charged  the  jury  that  if  the  assignment  by  Acker  was  exe^ 
cuted  before  he  was  served  with  notice  of  the  order  of  March 
4,  1863,  requiring  Johnson  to  appear  and  be  examined,  the 
plaintiff  was  entitled  to  recover ;  and  the  jury  rendered  a 
judgment  for  the  plaintiff.  From  the  judgment  entered 
on  the  verdict  the  defendant  appealed. 

Jno.  E.  ParsonSy  for  the  appellant. 

P.  cT.  Joachimsseny  for  the  respondent. 

£y  the  Courty  Ikobaham,  J.  It  was  not  necessary  that 
any  order  should  have  been  served  on  Acker,  in  the  proceed- 
ing against  Johnson.  The  294th  section  of  the  Code  says : 
"  The  judge  may,  in  his  discretion^  require  notice  to  be  givien 
to  any  party  in  such  manner  as  may  seem  to  him  proper.'^ 
(  Ward  V.  Beebe^  17  Abb.  Pr.  Sep.  1.     15  id.  373.) 

The  question  in  this  case  then  iS)  whether  the  order  of  the 
judge  to  pay  the  amount  due  the  assignor,  to  his  creditor, 
can  be  defeated  by  an  assignment  of  the  claim,  made  by  the 
defendant  in  the  execution,  before  notice  to  him  of  the  pro- 
ceeding but  after  service  of  the  order  on  Johnson,  the  debtor. 

In  Oaming  v.  The  Glenville  Woolen  Gompany,  (14  Abb. 
Pr.  Hep.  339,)  it  was  held  that  where  a  stranger  obtained  a 
Talid  lien,  it  could  not  be  divested  by  these  proceedings  sup- 
plementary to  execution.  In  Gibson  v.  Haggerty,  (15  Abb. 
Pr.  Rep.  406,)  the  general  term  in  this  district  held  that  the 
title  of  the  assignee  could  not  be  divested  by  proceedings 
between  others,  of  which  the  plaintiff  had  no  notice ;  and 
that  no  one  cotdd  be  deprived  of  his  property  without  due 
process  of  kw.    There  is  no  doubt  thitt  the  debtor,  Johnson, 
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miglitj  before  the  assignment,  have  paid  this  debt  to  the « 
sheriff^  on  the  execution,  without  examinatioil,  (Code,  §  293 ;) 
or  that  an  order  might  have  been  made  in  the  first  instance, 
restraining  Johnson  from  paying  it  over  to  anj  one,  and 
restraining  Acker  from  transferring  it }  but  if  without  such  an 
order  the  debt  is  assigned  in  good  feith^  it  is  difficult  to  see  how 
the  assignee  is  affected  by  a  mere  order  for  the  examination 
of  the  debtor.  This  is  undoubtedly  so  where  the  assignment 
is  executed  before  any  lien  has  attached  to  the  claim  in  behalf 
of  a  third  person* 

There  can  be  no  dolibt  as  to  the  rule  that  an  assignee  of  a 
claim  takes  it  subject  to  all  equities  existing  between  the 
assignor  and  other  parties.  And  it  seems  to  be  conceded  by 
the  plaintiff^s  counsel,  that  if  Acker  had  notice  of  the  order 
of  the  4th  March,  his  subsequent  assignment  Would  not 
relieve  the  claim  from  the  subsequent  order  directing  the 
payment  to  T.  &  W*  Ryer.  (Huntington  v.  Potter,  82  Barb. 
300,  Bush  V.  Lathrop^  22  N,  Y.  ^Repi  635.)  There  is, 
however,  no  proof  of  any  such  notice.  I  am  of  the  opinion 
that  without  any  such  proof  of  noticCj  and  without  any 
service  on  the  parties  of  any  orders  restraining  the  payment 
of  the  money  or  trabsfer  of  the  claim,  the  assignee,  if  a  bona 
fide  holder  for  value,  should  be  protected.  (Becker  v:  Tor^ 
rance^  31  N.  T,  Rep,  631.)  ■  The  evidence,  however,  in  this 
case^  of  the  bona  fideH  of  the  assignment,  is  very  doubtful. 
The  interview  between  Acker  and  his  counsel,  in  which 
Acker  is  advised  to  assign  the  claim  to  collect  it;  the 
omission  to  give  any  notice  to  Johnson  j  the  consideration 
of  one  dollar^  in  the  assignment ;  and  the  evident  trans- 
fer of  the  claim  io  the  plaintiff,  who  itras  the  brother- 
in-law  of  the  assignee,  Mdthout  any  interview  with  him, 
all  tend  to  show  there  was  no  consideration  for  the  asign- 
ment  of  the  claim;  The  cfmissioii  to  state  the  assignment 
when  Acker  and  his  counsel  were  before  the  judge,  and 
the  attempt  to  set  up  as  a  consideration  some  indebtedness 
to  Lynch^  stiiwgthen  the  conviction  that  this  plan  was 
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arranged  to  defeat  the  order  directing  the  payment  to  the 
creditor  of  Acker. 

The  judge  at  the  trial^  however^  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover  if  the  assignment  was  exe- 
cuted before  the  service  of  the  order  on  Acker^  without  regard 
to  its  yalidityi  I  think  this  question  should  have  been  sub- 
mitted to  the  jury.  The  plaintiff  would  have  no  title  if 
the  assignment  was  made  to  defraud  T.  &  W.  Byer. 

Judgment  reversed,  and  a  new  trial  ordered ;  costs  to  abide 
the  event 

[Nbw  Tobk  (}BirBBAL  TbbiI,  April  8,  1866.    SutKirUmd^  Bee.  O, 
and  jDyraAam,  Jofttioes.] 


KoiDINE  V8.  DOHEBTT. 

IhsYelmg  on  Stmdnys,  except  for  special  purposes,  and  in  specided  cues,  bein^ 
prohibited  b^  statute,  a  coiltract  for  the  hiring  of  hbrses  ahd  il  ctirriagd, 
made  with  the  knowledge  that  they  ate  to  be  used  for  the  purpose  of  riding 
on  Sunday  to  a  place  of  resort  for  pleasure,  is  illega],  and  the  owner  can  not 
reoorer  compensation  for  the  use  of  the  property  so  hired. 

But  if  the  hirer  willfully  injures  the  property,  or  suffers  it  to  be  ix^jured 
through  his  negligence,  the  oWher  may  recover  the  damages  he  has  sustained. 

THIS  action  was  commenced  in  a  justice's  court,  to  recover 
compensation  for  the  use  of  a  carriage  and  horses,  and 
for  damages  done  thereto.  The  plaintiff,  on  Sunday,  June 
23,  1864,  at  Brooklyn,  let  a  pair  of  horses  and  carriage  to 
the  defendant,  who  stated,  at  the  time,  that  he  wanted  to 
take  his  wife  and  family  to  Coney  Island.  The  defendant 
left  the  horses  standing  in  the  street  Unhitched,  although 
eautioned  not  to  do  soi  They  ran  away,  breaking  'the  car-» 
riage,  &c.  The  plaintiff  was  nonsuited,  by  the  jilstice.  On 
apx)eal  to  the  county  court  of  Kings  county^  the  judgment 
of  the  justice  was  afiSrmed ;  and  the  plaintiff  appealed  to 
to  this  court  from  the  judgment  of  the  county  cottlft. 
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J.  O.  Shumaker,  for  the  appellant. 
H.  McCloskei/j  for  the  respondent. 

By  the  Courts  Lott,  J.  The  defendant  hired  of  the 
plaintiff  a  pair  of  horses,  wagon  and  harness,  on  Sunday, 
the.23d  day  of  June,  1864,  for  the  purpose  of  taking  a  ride 
to  Coney  Island,  known  as  a  place  of  resort  for  pleasure ; 
and  while  they  were  in  his  possession,  the  horses  ran  away,  in 
consequence,  as  it  is  alleged  by  the  plaintiff,  of  the  negli- 
gence of  the  defendant  in  suffering  them  to  stand  in  the 
street  without  being  tied,  although  he  was  cautioned  that  it 
was  unsafe  thus  to  leave  them ;  and  the  wagon  and  the  harness 
sustained  damage  to  a  considerable  extent.  This  action  is 
brought  to  recover  a  compensation  for  the  use  of  the  property, 
and  the  damage  done  thereto.  The  plaintiff  was  nonsuited, 
on  the  ground  that  the  contract  for  the  hiring  was  void. 

Traveling  on  Sundays,  except  for  special  purposes  and  in 
specified  cases,  is  prohibited  by  the  statute ;  and  the  con- 
tract for  the  hiring  of  the  property  having  been  made  with 
the  knowledge  by  the  plaintiff  that  it  was  to  be  used  for  that 
purpose,  was  illegal,  and  the  plaintiff  was  not  entitled  to 
recover  any  compensation  for  the  use  of  the  property 
hired. 

The  defendant,  however,  could  not,  after  obtaining  posses- 
sion of  the  property,  willfully  injure  it  or  suffer  it  to  be 
injured  through  his  negligence.  Such  conduct  has  no  ne- 
cessary or  legitimate  connection  with  the  contract  of  hiring. 
The  owner  does  not  forfeit  or  become  divested  of  his  right 
to  the  property  by  its  delivery  under  it.  He  has  a  right  to 
the  return  of  it,  and  if  it  is  retained  after  demand,  an  action 
could  be  maintained  for  the  recovery  thereof  or  its  value ; 
and  there  is  no  reason  or  principle  why  he  should  not  as  well 
be  compensated  for  its  deterioration,  or  any  damage  to  it,  by 
reason  of  the  fault  of  the  party  to  whom  it  was  hired.  Such 
liability  does  not  arise  from  the  contract^  but  from  a  breach 
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of  duty  in  violation  of  the  plaintiflf's  rights,  wholly  irre- 
Bpective  of  the  contract. 

We  are  therefore  of  opinion  that  the  plaintiff  was  improp- 
erly nonsuited,  and  the  judgment  in  the  court  below  must  be 
reversed,  with  costs. 

[KiKOfl  Oenbsal  Tbbx,  February  12, 1866.    Seru^ham,  Lott  and  /.  F,  Bar- 
\  Justices.] 


Jamss  M.  Latimeb,  as  trustee  of  the  Nevada  Water  Com- 
pany, vs.  Ald^n  H.  Eddy,  Newton  Deuel,  Augustus 
Z.  HuGGiKs  and  Joseph  J.  Yak  Buren,  co-trustees,  and 
said  The  Nevada  Water  Company. 

In  a  suit  brought  by  a  trustee  of  a  corporation,  under  the  statute  conferring 
equity  Jurisdiction  over  corporation3  and  their  manaj^ers,  trustees  and  officers 
in  certain  cases,  (2  R,  S,  462,  468,  %  88,  86,)  against  his  co-trustees,  to  com- 
pel them  to  account  for  and  pay  to  the  company  its  money,  which  he  alleges 
they  have  lost  and  wasted,  and  converted  to  their  own  use,  an  injunction  will 
not  be  granted  restraining  the  defendants  from  acting  as  trustees,  and  from 
managing,  controlling  or  interfering  with  the  affairs,  property,  assets,  &c. 
of  the  corporation,  from  receiving  any  of  such  property,  &c.  and  from 
consenting  to  be  voted  for,  or  to  be  elected,  as  trustees,  or  from  acting  as 
trustees  on  such  re-election;  where  the  action  is  not  brought  to  procure  a 
dissolution  of  the  corporation  or  distribution  of  its  assets,  and  the  plaintiff 
does  not  ask  for  a  receiver,  and  the  complaint  contemplates  the  continuance 
of  the  corporation  and  of  its  legitimate  business  and  operations.  Q.  Q.  Babv* 
▲RD,  J.  dissented. 

Though  the  court  may  possess  the  power  to  restore  and  continue  a  preliminary 
iqjnnctioD  granted  in  such  a  case,  which  restrains  the  defendants  from  acting 
as  trustees,  it  will  not  be  exercised  unless  a  receiver  can  be  appointed;  a 
receiver  being  necessary  to  preserve  the  property  of  the  corporation  and  to 
protect  the  interests  of  the  stockholders,  and  of  the  creditors  of  the  corpo- 
ration. 

There  is  no  express  prorision  of  the  statute,  giving  to  the  court  the  power  to 
suspend  all  the  business  and  operations  of  a  corporation  for  an  indefinite 
period,  by  the  appointment  of  a  receiver.  And  tiie  general  principle  is  that 
a  court  of  equity  has  no  visltorial  power  over  corporations,  except  such  as 
may  be  expressly  conferred  on  it  by  statute. 


62  GASBS  IN  THE  SUPREME  OOIJBT. 

Latimer  v.  Bddy. 

THIS  was  an  action  brought  by  the  plaintifiF,  as  tmsteey 
against  his  co-trustees,  to  compel  them  to  account  for 
and  pay  to  the  company  its  money,  which  he  alleges  they  had 
lost  and  wasted  and  converted  to  their  own  use,  in  pursuance 
of  a  combination  among  themselves  and  with  others  to 
defr((ud  the  Qompany  of  all  its  incoiae. 

The  complaint  alleges  that,  on  the  12th  day  of  November, 
J858,  The  Nevada  Water  Company  was  incorporated,  und^ 
the  mining  laws  of  this  state,  to  carry  on  the  business  of 
gold  mining  in  the  state  of  California,  particularly  that 
branch  of  it  which  consists  in  the  sale  of  water  to  miners  to 
wash  gold.  The  amount  of  capital  stock,  $500,000,  divided 
into  five  thousand  shares  of  %\Q0  each ;  the  Aumber  of  trus* 
tees,  five ;  and  the  principal  place  of  business  located  in 
the  city  of  New  York.  That  before  the  3d  day  of  February, 
1859,  the  company  was  organized  and  doing  business,  with 
its  capital  paid  up,  by  the  oonveyance  of  two  canals  and 
other  property  in  complete  order,  situated  in  Nevada  county, 
Califoroia,  which  property  had  actually  cost,  iq  construction, 
over  four  hundred  thousand  dollars.  Thi^  property  was 
originally  owned  by  William  M.  Eddy,  Alden  H.  Eddy  and 
Jeremiah  Pollard,  who  caused  the  property  to  be  con-i 
veyed  to  the  company,  and  received  all  its  capital  stock 
in  payment  therefor.  That,  subsequently.  Pollard  and  the 
Eddys  disposed  of  about  one  thou^and  shares  of  their  stock 
to  other  parties.  That  by-laws  were  made,  and  the  office  of 
superintendent  created,  the  duties  of  which  were  to  take 
charge  of  the  property  of  the  company  in  CalifoTuia,  and 
transmit,  monthly,  to  its  treasurer  in  New  York,  all  the  net « 
iqcome  from  its  property.  That,  by  means  of  their  lai^ 
majority  of  stock,  PoUard  and  the  Eddys  have  retained  and 
exercised  supreme  control  over  the  afiairs  "of  the  qompany,  by 
electing  a  majority  of  trustees  of  such  persons  as  would 
act  as  directed  by  them.  That,  on  the  organization,  Pollard 
was  appointed  superintendent  of  the  property  of  the  com- 
pany in  California,  where  he  then  was  and  in  charge  of  the 
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same.  That  between  the  3d  of  February,  1859,  and  Deoem- 
ber,  1860,  the  defendants  Allen  H.  Eddy,  Huggins  and 
Deuel,  together  with  William  M.  Eddy,  Pollard  and  others, 
formed  a  combination  to  defitiud  the  company  of  all  its 
income.  That  the  net  income  of  thu  company  for  the  year 
1859  was  over  ninety-two  thousand  dollars ;  but  that  the 
superintendent  Pollard  did .  not  transmit  any  part  thereof  to 
New  York,  but,  in  pursuance  of  the  combination,  converted 
it  to  the  use  of  himself  and  the  Eddys.  That,  at  the  time 
of  the  organization  of  the  company,  Pollard  and  the  Eddys 
were  in  debt  in  CaUfomia  to  an  amount  exceeding  $50,000 ; 
that  Pollard  took  up  these  claims  against  himself  and  the 
Eddys,  by  giving  the  notes  of  the  company  therrfor,  which 
notes  he  paid  out  of  the  income  of  the  company  for  the  year 
18G0.  That  Pollard  carried  on  mining  for  the  private  benefit 
of  himself  and  the  Eddys.  That,  in  1860,  Pollard  purchased 
a  large  interest  in  three  sets  of  mining  claims  for  the  private 
benefit  of  himself  and  the  Eddys,  and  paid  therefor  more 
than  $15,000  out  of  the  companjr's  money.  That  Pollard 
worked  these  claims  for  the  private  benefit  of  himself  and 
the  Eddys  with  the  company's  funds,  and  used  the  water  of  the 
company  for  that  purpose  without  paying  for  it.  That  Pol- 
lard constructed  a  tunnel  for  the  benefit  of  these  claims,  at  a 
cost  of  twenty-seven  thousand  dollars,  which  he  paid  for 
with  the  company's  funds.  That,  between  the  years  1859 
and  1861,  Pollard  remitted  more  than  $25,000  of  the  com- 
pany's money  to  William  M.  Eddy,  on  private  account.  That 
during  the  same  time  Pollard  paid  large  sums'  to  Alden  H. 
Eddy,  on  private  account.  That  Alden  H.  Eddy  purchased 
mining  claims  in  California  to  the  amount  of  $20,000,  and 
used  the  funds  and  credit  of  the  company  to  make  the  pur- 
chase. That  Pollard  sent  William  M.  Eddy,  in  the  city  of 
New  York,  for  eight  months  of  the  year  1860,  $2000  per 
month  out  of  the  funds  of  the  company,  and  William  M. 
Eddy  converted  the  same  to  his  ipnt&ie  use.  That,  on  the 
2d  of  October,  1860,  William  M.  Eddy  wa^  called  on  by  the 
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board  of  trustees  to  acoount  for  the  company's  funds  Bent 
him  by  Pollard,  and  he  made  and  filed  a  written  report,  in 
which,  among  other  things,  he  stated :  ^'  That  no  moneys  had 
been  received  by  him  directly  as  secretary  and  treasurer  of  the 
Nevada  Water  Company ;  that,  by  request  of  the  principal 
stockholders,  the  superintendent  had  retained  in  Oalifoiiiia, 
and  applied  on  personal  liabilities  of  said  stockholders,  so 
much  of  the  net  profits  of  said  company  as  had  come  into 
his  hands/'  That  said  statement  was  entered  in  full  on  the 
minutes  of  the  board  of  trustees.  That,  by  reason  of  these 
fraudulent  appropriations  of  its  funds,  the  company  had  no 
funds  to  pay  office  rent  and  ordinary  expenses  in  New  York, 
and  was  in  debt  for  the  same  over  $3000.  That  up  to  that 
time  the  net  earnings  of  the  company  had  been  over  one 
hundred  and  sixty-eight  thousand  dollars  ($168,000,)  of 
which  it  had  only  received  eight  hundred  and  forty  dollars, 
($840.)  Huggins,  one  of  the  defendants,  makes  this  state- 
ment as  secretary.  That  Gardiner,  one  of  the  trustees,  in 
September,  1861,  made  a  motion  to  remove  follard  as  super* 
intendent,  and  for  cause  specified  in  detail  all  the  acts  of 
fraud  before  mentioned,  and  had  the  same  entered  in  full 
on  the  minutes,  but  the  trustees  refused  to  remove  him. 
That  on  November  5, 1861,  the  defendants  were  elected  trus- 
tees of  the  company  by  the  vote  of  the  stock  of  Pollard  and 
the  Eddys.  That  immediately  thereafter,  the  defendants 
reappointed  Pollard  superintendent,  and  that  it  was  one  of 
the  conditions  of  their  re-election  that  they  should  so  reap* 
point  and  continue  Pollard  superintendent.  That  each  of  the 
defendants  had  full  knowledge  of  all  the  frauds  of  Pollard 
and  the  Eddys.  That  the  defendants  had  refused  to  take 
.  proceedings  to  recover  the  property  and  moneys  of  the  com- 
pany in  which,  as  stockholder,  the  plaintiff  was  interested, 
and,  as  trustee,  bound  to  protect  and  recover  for  said  com- 
pany. That  the  defendants  had  prevented  and  did  prevent 
dividends,  and  had  made  valueless  the  stock  of  the  company. 
That,  but  for  the  conspiracy  and  frauds  of  the  defendants, 
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the  market  value  of  the  stock  of  said  company  would  have 
been  above  par,  the  net  income  of  the  company  from  its 
property  being  over  twelve  per  cent  per  annum  on  its  etock. 
That,  by  reason  of  the  fraudulent  acts  of  the  defendants,  the 
company  is  now  without  money  or  funds,  and  unable  to  pay 
its  debts.  That  the  defendants  Sddy,  Huggins,  Deuel  and 
Van  Buren  own  and  control  a  majority  of  the  stock  of  said 
company,  and  are  enabled  to  re-elect  themselves  as  trustees  ; 
and  as  trustees,  when  elected,  to  continue  and  to  carry  out 
said  combination  and  conspiracy,  and  to  continue  and  repeat, 
and  suffer  to  be  continued  and  repeated,  and  will  authorize 
to  be  done,  the  aforesaid  frauds  and  fraudulent  acts,  and  that 
unless  restrained  and  enjoined  by  an  order  of  injunction,  said 
defendants  will  continue  and  carry  out  said  combination  and 
conspiracy,  and  will  continue  and  repeat,  and  suffer  to  be 
continued  and  repeated,  said  frauds  and  fraudulent  acts,  said 
omissions  and  neglects  ;  will  allow  said  Pollard  and  Eddys  to 
retain  the  moneys,  so  fraudulently  appropriated  and  paid  in 
their  hands ;  will  cause  themselves,  or  those  of  like  purpose, 
to  be  re-elected  trustees  j  and  will  misapply  the  property  of 
said  company,  or  the  proceeds  of  said  property  that  may 
hereafter  come  into  their  hands ;  and  otherwise  manage  its 
affiEdrs  and  business  in  such  a  way  as  to  deprive  the  stock- 
holders in  said  company  and  this  plaintiff  of  their  and  his 
rights  in  said  company,  his  and  their  stock  of  all  value,  and 
said  company  of  all  benefits  from  its  said  property,  and 
break  up  and  cause  the  dissolution  of  said  company  and  the 
loss  of  its  property. 

A  preliminary  injunction  was  granted,  which  was  subse- 
quently dissolved  by  the  caurt,  at  special  tenn.  From  that 
decision,  the  plaintiffs  appealed  to  the  general  term. 

A.  J.  Vanderpoel  and  Cha6.  F.  ShaWy  for  the  appellants. 

J.  JS.  Burrill,  for  the  respondents. 
Vol.  XLVL  5 
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SuTHEBLAKD,  J.  This  action  was  brought  under  sections 
33  and  35  of  the  statute  conferring  equity  jurisdiction  over 
corporations  and  their  managers,  trustees  and  officers  in  cer- 
tain cases.  (1  B.  S.  462,  463,  Ist  ed.)  The  principal  relief 
asked  for  by  the  complaint  is,  the  removal  of  the  individual 
defendants,  trustees  of  the  corporation,  from  their  office  of 
trustee. 

I  see  no  reason  to  doubt  that  the  action  was  properly 
brought  in  the  name  of  the  plainti£f  as  a  trustee.  (iS^ee  §  36 
above  re/erred  to.)  The  preliminary  injunction  which  was 
granted  in  this  case,  and  which  the  plaintiff  moved  to  have 
continued,  restrained  the  individual  defendants  from  acting 
as  trusteees,  and  from  managing,  controlling,  or  interfering 
with  the  affairs,  property,  assets,  &c.  of  the  corporation,  and 
fix}m  receiving  any  of  such  property,  &c.  and  from  consent- 
ing to  be  voted  for,  or  to  be  re-elected  trustees,  and  from  act- 
ing as  trustees  on  such  re-election. 

It  is  evident  that  the  continuance  of  the  injunction  must 
absolutely  have  stopped  all  further  legitimate  operations  and 
business  of  the  corporation  for  an  indefinite  period ;  for  the 
individual  defendants  are  a  majority  of  the  trustees,  and, 
according  to  the  by-laws,  a  majority  of  the  trustees  must 
meet  to  act,  and  the  stockholders  can  act  only  through  the 
trustees  or  directors. 

It  should  be  particularly  noted  that  the  complaint  in  this 
action  does  not  ask  for  a  receiver ;  that  the  action  is  not 
brought  to  procure  a  dissolution  of  the  corporation,  or  distri- 
bution of  its  assets.  The  complaint  contemplates  the  contin- 
uance of  the  corporation,  and  of  its  legitimate  business  and 
operations  under  the  administration  of  the  new  trusteess. 

Perhaps  the  power  of  the  court  to  restore  and  continue  the 
preliminary  injunction  which  was  granted  in  this  case  can  not 
be  questioned,  though  such  injunction  absolutely  restrained 
the  individual  defendants  from  acting  as  trustees,  and  thus 
must  be  presumed  to  have  stopped  all  the  business  and  ope- 
rations of  the  corporation ;  for  by  the  third  subdivision  of  seo- 
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tion  33,  above  referred  to^  power  is  expressly  given  to  suspend 
any  trustee  or  officer,  from  executing  his  office,  wl^enever  it 
shall  appear  that  he  has  abused  his  trust ;  but  it  is  clear  that 
8Uoh  injunction  shopld  not  be  restored  c^nd  continued  unless  a 
receiver  can  be  appointed.  A  receiver  would  be  necessary  to 
preserve  the  property  of  the  corporation,  and  to  protect  the 
interest  of  the  stockholders,  and  of  the  creditors  of  the  cor- 
poration, if  it  has  any.  The  appointment  of  such  receiver 
must  absolutely  suspend  all  legitimate  business  and  opera- 
tions of  the  corporation,  for  an  indefinite  period,  unless  the 
court  can  and  does  give  such  receiver  power  to  carry  on  the 
business  and  operations  of  the  corporation  in  California. 

I  even  doubt  the  power  of  the  court  to  appoint  a  receiver 
in  this  case  without  such  power. 

There  is,  certainly,  no  express  provision  of  the  statute, 
giving  the  court  power  thus  to  suspend  all  the  business  and 
operations  of  a  corporation  in  such  a  case,  and  the  general 
principle  is,  that  a  court  of  equity  has  no  visitorial  power 
over  corporations,  except  such  as  may  be  expressly  conferred 
on  it  by  statute. 

I  think  the  order  appealed  from  should  be  affirmed^  with 
$10  costs. 

LxoNABD,  J.  concurred. 

Gxo.  G.  Babnard,  J.  (dissenting.)  The  complaint  in  this 
case  is  filed,  among  other  things,  to  obtain  the  removal  of  the 
trustees  of  the  Nevada  Water  Company,  other  than  the  plain- 
tiff, on  the  ground  that  they  are  all  concerned  in  diverting  the 
profits  and  income  of  the  company  from  the  company,  in  pur- 
suance of  a  combination,  to  their  own  individual  benefit.  An 
iiijunction  and  a  receiver  are  prayed  for. 

After  a  careful  investigation  of  the  appeal  papers,  I  am  of 
opinion  that  the  charge  of  diversion  is  made  out.  The  whole 
property  of  the  company  is  under  the  control  of  the  trustees 
ifrfao  are  thus  diverting  its  income  from  its  legitimate  chan- 
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nel.  This  brings  the  case  within  the  exception  contained  in 
Oalwey  v.  U,  S.  Steam  Sugar  Befining  Company^  (36  Barb. 
256.) 

It  is  a  proper  case,  mthin  the  numerous  authorities  cited 
by  the  appellant,  for  the  granting  an  injunction  and  appoint- 
ing a  receiver. 

The  trustees  and  officers  of  the  company  must  convey  all 
the  property  of  the  company  to  the  receiver,  under  the  direc- 
tion of  a  referee  to  be  appointed  by  the  court. 

I  think  the  order  appealed  from  should  be  reversed, 

Order  affirmed. 

[New  York  Obkbral  Tsrx,  June  18, 1864.    Suth&rUmdf  Leonard  and  Gio.  O. 
Barnard,  Justices.] 


-••♦- 


Elizur  OiiARK  and  Thomas  J.  Leach,  executors,  &c.  of 
Patrick  D.  Lynch,  deceased,  vs.  Andrew  J.  Lynch, 
Patrick  Lynch  and  others. 

i  8Sih  474\  In  construing  wills,  the  courts  take  notice  of  the  natural  relations  in  which 
the  testator  stands  to  the  objects  of  his  bounty,  and  of  the  mode  in  which 
the  law  would  dispose  of  the  estate  in  case  he  had  died  without  indicating 
his  purposes ;  and  thus  they  will  interpret  the  will  by  these  consideratioDB 
and  legal  dispositions,  unless  such  interpretation  should  be  oreroome  by 
extrinsic  &cts  clearly  existing  and  obvious  to  the  mind  of  the  testator,  or  by 
the  explicit  and  unmistakable  terms  of  the  will. 

When  the  word  "  heirs  "  is  used  in  a  win,  and  there  are  no  other  words  to  con- 
trol the  presumption,  the  legal  inference  is  that  it  is  "nomm  eoBedwum;"  that 
it  designates  the  persons  whom  the  law  appoints  to  succeed  to  the  inheritance 
in  cases  of  intestacy ;  and  that  legatees  thus  designated  take  by  representar 
tion,  and  not  in  their  own  right, 

Although  a  different  intention  may  be  inferred,  and  a  difibrent  rule  of  distribu- 
tion may  be  applied,  when  the  word  "  chOdren"  is  used,  instead  of  heirs, 
and  in  the  absence  of  any  thing  to  control  the  division,  it  may  in  such  caaes 
he  per  eapita^  yet  even  then  if  the  intention  can  be  collected  fttnn  the  wiU  that 
the  children  of  a  deceased  party  are  to  take  as  a  class,  they  will  be  adjudged 
to  take^rer  ttirpet. 
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Jo  all  the  cases  in  which  it  is  held  that  where  a  gift  is  made  to  one  person 
standing  in  a  certain  relation  to  the  testator,  and  to  the  children  or  heirs  of 
another  person  standing  in  the  same  relation  to  him,  the  beneficiaries  take 
p$r  capita,  it  will  be  found  that  the  words  ''to  be  eqnaDy  divided/'  or  "in 
equal  shares/*  or  words  of  similar  import,  hare  also  been  employed  in  the 
will,  and  haye  been  deemed  by  the  courts  of  controlling  significance  in  ascer- 
taining and  determining  the  intent  of  the  testator.    Fer  Bacon,  P.  J. 

80  &r  is  it  fVom  being  the  established  rule  that  where  a  residuary  beqnest  is 
made  to  A.  and  the  heirs  of  B.  without  further  description,  limitation  or 
direction,  the  legatees  all  take  per  capita,  it  may  be  affirmed  that  even  in  the 
case  where  the  words  "  equally  to  be  divided  "  are  used,  the  courts  will  avail 
themselves  of  any  other  language  in  a  will  which  may  indicate  a  different 
intention  on  the  part  of  the  testator,  and  one  hiore  consonant  with  natural 
impulses,  to  abandon  the  rule  of  distribution  per  capita ;  or,  as  the  books 
express  it,  upon  "a  fiiint  glimpse  of  a  contrary  intent.'*    Fer  Baoov,  P.  J. 

A  testator,  by  the  seventh  clause  of  his  will,  devised  as  follows :  "  I  give,  devise 
and  bequeath  the  balance  of  my  property,  real  and  personal,  to  my  brother 
James  Lynch,  and  to  the  male  heirs  of  my  brother  John  Lynch,  deceased, 
except  that  Dennis  Lynchj  one  of  said  heirs,  is  to  receive  no  part  whatever, 
but  the  same  is  to  be  divided  among  the  other  male  heirs  of  said  John  Lynch, 
dseeased.'*  Seid  that,  by  the  true  construction  of  this,  clause,  James  Lynch 
was  entitled  to  one  half  of  the  residuary  bequest,  and  the  male  heirs  of 
John  Lynch,  excluding  Dennis,  were  entitled  to  the  other  half;  and  that  the 
distiibnUon  was  to  be  made  per  etirpee,  and  not  per  capita. 

THE  executors  of  Patrick  D.  Lynch,  deceased,  brought 
this  suit  to  obtain  an  adjudication  of  several  questions 
arising  under  the  mil  of  the  deceased.  The  testator  died  on 
the  19th  of  February,  1864,  possessed  of  a  large  estate,  leav- 
ing a  wiU  dated  the  3d  of  that  month,  and  two  codicils 
Ihereto,  one  dated  the  6th  and  the  other  the  15th  of  the  same 
month,  all  of  which  were  duly  admitted  to  probate.  After 
mftViTig  simdry  dispositions  of  parts  of  his  estate,  the  testa- 
tor disposed  of  the  residuum,  by  the  seventh  clause,  as  fol- 
lows: 

'^  Seventh.  I  give^  bequeath  and  devise  the  balance  of  all 
my  property,  real  and  personal,  to  my  brother  James  Lynch, 
and  to  the  male  heirs  of  my  brother  John  Lynch,  deceased, 
except  that  Dennis  Lynch,  one  of  said  heirs,  is  to  receive  no 
part  whatever,  but  the  same  is  to  be  divided  among  the  other 
male  heirs  of  said  John  Lynch,  deceased." 
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The  construction  of  this  clause  is  the  only  matter  in 
respect  to  tirhioh  there  was  a  contest  at  the  tiial,  and  the 
question  was,  whether  James  Lynch,  the  Ibrotker  of  the  de- 
ceased, took  one  half  of  the  whole  residuum,  or  whether  he 
shares  per  capita  with  the  children  of  John  Lynch,  deceased, 
except  Dennis.  Other  questions  were  involved,  but  they 
were  not  contested,  and  are  not  now  material.  It  appeared 
at  the  trial  that,  at  the  date  of  the  will  and  at  the  death  of 
the  testator,  there  were  living  seven  male  children  of  the 
said  John  Lynch,  deceased,  to  wit:  Andrew  J.  Michael, 
Daniel,  James,  Patrick,  Edward  and  Dennis,  one  of  whom, 
Edward,  died  pending  this  suit^  and  his  executors  were  sub- 
stituted in  his  place  as  parties.  It  also  appeared  that  befcH-e 
the  testator  made  his  will  two  sons  of  his  said  brother,  John 
Lynch,  had  died  without  issue,  so  that  in  all  John  Lynch 
had  had  nine  sons  of  whom  the  seven  above  named  were  liv- 
ing when  the  testator  made  his  will  and  when  he  died ;  also 
that  said  John  Lynch  had  a  daughter,  who  is  still  living.  It 
also  appeared  that  said  James  Lynch,  named  in  said  residu- 
ary clause  of  the  will,  was  the  only  surviving  brother  of  the 
testator  when  the  will  was  made ;  that  he  had  a  fiunily  of 
four  sons  and  two  daughters,  and  that  two  other  daughters 
of  said  James  Lynch  had  died,  leaving  children.  It  also 
appeared  that  John  0.  S.  Lynch  is  a  son  of  said  James 
Lynch,  the  testator^s  brother,  and  is  the  husband  of  Nel- 
lie B.  Lynch,  and  that  Mary  J.  Murray  is  a  daughter  of 
said  James  Lynch  ;  that  Andrew  J.  L3mch,  mentioned  in  the 
fourth  clause  of  the  will,  and  Patrick  Lynch,  mentioned  in 
the  second  codicil,  are  sons  of  said  John  Lynch,  the  deceased 
brother  of  the  testator.  It  appears  by  the  will  that  the 
testator  gave  $2000  in  stocks  to  the  said  Mary  J.  Murray, 
daughter  as  aforesaid  of  James  Lynch,  and  that  he  also,  in 
the  sixth  clause,  provided  very  liberally  for  the  said  Nellie 
B.  wife  of  one  of  the  sons  of  said  James  Lynch  ;  also  that 
he  gave  $1000  of  stock  to  the  said  Andrew  J.  Lynch,  one 
of  the  sons  of  the  deceased  brother  John,  as  aforesaid ;  and 
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bj  the  second  codicil  he  also  made  a  like  bequest  to  Patrick 
above  mentioned,  another  of  the  sons  of  John. 
.  Mr.  Justice  Mobgak,  who  tried  the  case,  decided  that 
James  L3mch,  the  brother  of  the  testator,  took  one  half  of 
the  residuary  estate,  and  that  the  sons  of  the  deceased 
brother  John  (except  Dennis)  took  the  other  half.  He  also 
decided  the  other  questions  in  the  case,  and  judgment  was 
entered  on  his  decision.  Andrew  J.  Lynch  and  others,  the 
sons  of  said  John  Lynch,  appealed  to  the  general  term. 

0.  F.  Oomstocky  for  the  appellants.  I.  The  residuary, 
devise  and  bequest  were  to  James  Lynch  and  the  seven  sons 
of  John  Lynch,  except  Dennis.  That  is,  to  James  Lynch 
and  the  six  other  sons  of  John  Lynch.  Each  of  the  devisees 
or  legatees  therefore  take  one  seventh  part. 

First,  The  concluding  woi'ds,  '^except  Dennis  L3mch,  one 
of  said  heirs,''  &c.  only  mean  to  except  him  and  to  declare 
that  the  division  or  disposition  of  the  estate  shall  be  among 
the  other  six.  They  have  no  bearing  on  the  construction  of 
the  previous  words.  It  stands  then  as  a  devise  to  James 
and  to  the  male  heirs  of  John,  except  Dennis. 

Second*  John  Lynch  having  died  before  the  will  was 
made,  his  male  heirs  were  certain  determinate,  and  ascertained 
persons.  Those  persons  as  individuals  were,  therefore,  the 
devisees,  and  the  clause  is  to  have  the  same  construction  as 
though  it  read  to  James  Lynch  and  to  Andrew  J.  Lynch, 
&c.  by  name,  sons  of  John  Lynch,  deceased.  The  word  heirs 
is  not  used  as  a  collective  noim  but  as  a  description  which 
merely  pointed  out  the  individuals  who  were  to  take. 

Third.  And  in  cases  of  this  nature  the  rule  is  that  all  the 
devisees  or  l^atees  take  in  equal  parts  per  capita,  and  do 
not  take  per  stirpes.  And  that  conclusion  in  this  case  is 
stirengthened  by  the  circumstance  that  throughout  the  will, 
the  testator  has  paid  ho  attention  to  the  rules  of  descent  and 
distribution;  two  of  the  children  of  James  are  specially 
provided  for,  and  so  are  two  of  the  sozis  of  John.    There  is 
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nothing  to  repel,  but  every  thing  to  confirm  the  legal  concln* 
sion  that  the  testator  intended  equality  in  the  shares  of  all 
the  devisees.  There  are  no  words  or  circumstances  indica- 
ting a  divison  of  the  estate  into  two  equal  parts.  (2  Potoell 
on  DeviseSy  22  Law  Lib.  177,  331.  2  Jarman  on  WUh, 
81.  Myres  v.  Myres,  23  How.  Pr.  R.  410.  Collins  v.  Hoxie^ 
9  Paige,  81.  Bunner  v.  Stornij  1  Sand.  Ch.  357.  Blacks 
lee  V.  Webby  2  P.  Wma.  383.  Lincoln  v.  Pelhaniy  10  Veseyy 
166.  Lenden  v.  Blackmorey  10  Simons,  626.  Murphy  v. 
Harveyy  4  ^d.  Ch.  R.  131.  £ord  v.  Moorey  20  Cb»».  .B. 
122.*  Moore  v.  Henderson,  4  Desaus.  459.  Dowling  v. 
Smith,  3  -Beav.  541.  JFarriwgr^oj*  v.  JTarrtngrfow,  2  fliarc, 
64.  jTomZm  v.  Hatfield,  12  Simons,  167.  17  English  Law 
and  Eq.  129,  125.  2  Jo»6fi,  ^.  (7.  J?g.  5.  202,  215.  8  id. 
100,  108.  9  iJicA.  S.  a  R.  459.  10  id.  1.  7  id.  125. 
30  Alabama  R.  391.  8  Sand.  S.  C.  R.  555.  1  Roper  on 
Legacies y  87.  3  Brown  C.  C.  367.  1  CaU.  184  8  jBcav. 
579.) 

II.  The  fourth  clause  of  the  judgment  appealed  from, 
which  disposes  of  this  question  is  therefore  erroneous  and 
should  be  reversed  and  modified  so  as  to  declare  that  James 
L3mch  and  the  six  sons  of  John  Lynch  each  take  one  seventh 
part  of  the  residuary  estate. 

O.  Andrews,  for  the  plaintiffs.  I.  The  cardinal  inquiry 
in  the  construction  of  wills,  is  to  ascertain  the  intention  of 
the  testator*  The  technical  rules  of  constniction,  applied  to 
the  construction  of  deeds,  inter  vivos,  yield  when  applied  to 
the  construciion  of  wills,  if  on  the  consideration  of  the  whole 
will,  it  appears  that  by  their  application  the  intention  of  the 
testator  would  be  defeated.  Precedents  are  not  allowed  to 
have  an  arbitrary  and  unbending  control,  in  any  case  not  pre- 
cisely analogous,  and  not  stHctly  identical.  (4  Kent's  Com. 
533.  Redfield  on  Wills,  422-424)  The  court,  in  constru- 
ing a  will,  regard  the  circumstances  under  which  it  was 
made — the  «tate  of  the  testator's  property,  and  of  his  family, 
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and  other  similar  circumstances.     (Jarman  on  WtHs,  vol.  2, 
p.  525,  rule  10.) 

II.  By  the  true  construction  of  the  will  in  question,  James 
Lynchy  the  brother  of  the  testator,  is  entitled  to  one  half 
of  the  residue  of  the  property  devised  and  bequeathed  by 
the  seveiUh  clause  of  the  will,  and  the  male  heirs  of  John 
Lynch,  a  deceased  brother  of  the  testator,  excluding  Dennis 
Lynch,  one  of  said  male  heirs,  are  entitled  to  the  other  half. 
The  distribution  to  the  residuary  legatees  is  to  be  made|7er 
stirpes,  and  not  per  capita.  The  male  heirs  of  John  Lynch, 
(excepting  Dennis  Lynch,)  as  a  dass,  take  one  share  of  the 
residue,  and  the  defendant,  James.  Lynch,  the  other.  (1.)  This 
construction  is  the  natural  one  in  view  of  the  relation  in 
which  the  testator  stood  to  the  legatees.  Distribution  per 
stirpes,  is  in  harmony  with  the  dictates  of  natural  feeling. 
(2.)  Statutes  of  distribution  in  cases  of  intestacy  proceed 
upon  this  rule,  and  distribute  the  property  of  intestates  per 
stirpes,  and  not  per  capita,  as  between  persons  standing  in 
different  degrees  of  consanguinity  to  the  intestate.  A  testa- 
tor is  supposed  in  making  his  will,  to  act  with  reference  to 
this  customary  and  usual  rule  of  distribution,  unless  the 
inference  is  repelled  by  the  explicit  terms  of  the  will,  or  by 
extrinsic  circumstances.  In  FesseVs  Appeal,  (3  Ca^ey,  55,) 
the  court  say:  ^^In  construing  such  devises,  we  can  not 
reject  the  legal  and  customary  principles  governing  the  descent 
of  estates,  and  according  to  them,  distribtition  goes  by  classes, 
and  this  must  be  presumed  to  be  the  intention  of  the  testa- 
tor, generally,  unless  the  contrary  appears,  for  all  are  sup- 
posed to  assent  to  the  general  justice  of  the  law  on  this 
subject."  In  Mentor* s  Appeal,  (4  Wright,  Pa.  Rep,  111,) 
the  court  say :  ^^  When  we  find  a  man  distributing  his  estate, 
in  whole  or  in  part,  among  his  next  of  kin,  and  he  leaves  the 
proportions  in  which  they  are  to  take  in  doubt,  it  is  quite 
natural  for  us  to  suppose  that  he  had  that  statutory  or  cus- 
tomary form  of  distribution  in  his  mind,  and  to  interpret 
his  will  accordingly.'*     (3.)  The  terms  of  the  bequest  to 
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tbe  heir^  of  John  Lynch,  deceaaed,  imply  that  the  legatees 
therein  designated  are  to  take  by  representation^  and  not 
in  their  own  right  The  term  heirs y  in  its  legal  interpretation, 
designates  the  persons  whom  the  law  appoints  to  sncceed  to 
the  property  in  case  of  intestacy.  (Jarman  on  WiUs^ 
volt  2,  p.  2.)  In  Daggett  v.  Blacky  (8  Mete,  454,)  Chief  Jus- 
tice Shaw  says :  ^^  According  to  the  established  roles  of  law, 
a  devise  to  htirs^  whether  it  be  to  one's  own  heirs^  or  to  the 
heirs  of  a  third  person,  designates  not  only  the  persons  who 
are  to  take,  but  the  manner  alld  proportion  in  which  they  are 
to  take.  *  *  When  there  are  no  words  to  control  the 
presumption  of  the  will  of  the  testator,  the  law  presumes 
his  intention  to  be  that  they  should  take  as  heirs  would  take 
by  the  rules  of  descent."  In  Bouse  v.  Counter y  (1  Halst.  B, 
111,)  the  court  say  :  "  The  word  heirs  always  carries  with 
it  the  idea  of  representation,  which  the  word  children  does 
not."  (4.)  When  by  the  terms  of  description  in  a  devise, 
resort  must  be  had  to  the  statute  of  distribution  to  ascertain 
the  objects  of  the  gift,  the  propoHions  in  which  they  are  to 
take  are  to  be  determined  in  the  same  way.  (Templeton  v. 
Walker,  3  Bich.  Eq.  542.  Jarman  on  Wills,  vol,  2.  p.  34) 
(0.)  By  the  necessary  construction  of  the  clause  in  question^ 
the  testator  could  not  have  intended  that  the  legatees  therein 
designated  should  take  per  capita.  Equality  of  distribu- 
tion between  the  several  legatees,  which  is  implied  in  a  dis- 
tribution per  capita,  is  under  this  will  plainly  impossible. 
Bun^ilVs  Law  Die,  {title  ^^per  capita,'*  2  Kenfs  Com. 
425.)  James  Lynch  is  not  to  share  in  the  part  of  the  estate, 
which,  except  for  his  exclusion,  would  have  gone  to  Dennis 
Lynch,  one  of  the  sons  of  John  Lynch^  but  this  paH  the 
will  declares  shall  be  devided  among  the  '^  other  male  heirs 
of  John  Lynch,  deceased"  If  the  construction  of  the 
appellants  is  to  prevail,  then  not  only  is  there  no  distribu- 
tion ^r  capita,  but  each  of  the  heirs  of  John  Lynch  entitled 
to  take  under  the  will,  would  take  a  greater  portion  of  the 
estate  than  the  brother  of  the  testator^  by  so  much  as  each 
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flhare  would  be  increased  by  the  division  of  the  part  of  Den- 
nis L3mch.  This  consideration  seems  to  establish  oonclu- 
sively  that  the  persons  design&ted  as  the  male  heirs  of  John 
Lynch  take  under  the  will  as  a  dass,  and  not  per  capita. 
The  testator  makes  them  a  class  by  the  very  terms  by  which 
he  has  appointed  the  distribution. 

III.  The  authorities  relied  upon  by  the  appellants  are  not 
opposed  to,  but  sustain  the  construction  of  this  will>  claimed 
on  the  part  of  the  respondents.  (1.)  It  has  been  held  that 
when  a  bequest  is  made  to  a  person  standing  in  a  certain 
relation  to  the  testator,  and  to  the  children  of  another  per- 
son standing  in  the  same  relation,  with  a  direction  that  the 
property  shall  be  6quallp  divided  between  them,  the  legatees 
take  per  capita^  and  not  per  siirpes.  And  this  upon  the 
ground  that  the  word  children  is  not  a  word  of  representa- 
tion, and  that  the  direction  that  the  property  shall  be  equally 
divided  between  the  legatees^  implies  a  division  per  capita. 
The  rule  is  stated  in  general  terms  by  Jarman  in  his  work  on 
wills,  (vol.  I,  p.  81,)  without  reference  to  the  particular 
grounds  upon  which  it  is  based,  but  the  caftes  referred  to  by 
him  in  support  of  the  rule,  establish  it  iMs  above  stated.  The 
rule  is  more  accurately  stated  by  Boper,  {Boper  on  Legacies^ 
p.  159,)  as  follows  t  ^^  Although  the  general  rule  is  settled  as 
above  stated,  that  when  a  fund  is  given  to  persons  in  exist** 
ence,  and  the  children  of  others  who  are  dead,  equally  as 
tenants  in  common,  the  legatees  take  per  capita,  yet  that 
rule  is  not  inflexible,  but  must  yield  to  one  of  more  controll- 
ing importance,  that  the  intention  to  be  collected  from  the 
whole  will  must  be  the  principle  of  intei^retation.  When, 
therefore,  the  intention  can  be  collected  that  the  children  of 
the  deceased  are  to  take  as  a  classj  that  construction  must 
prevail,  and  they  will  accordingly  take  per  stirpes.''  Blake- 
ley  V.  Webby  (2  P.  WmSi  383,)  is  the  earliest  case  upon  this 
subject.  The  testator  in  that  case  bequeathed  the  surplus 
of  his  personal  estate  ^^  equally  to  his  son  James,  and  to  his 
son  Peter's  children ;   to  his  daughter  Traverse,  and  his 
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daughter  Webb's  children."    His  daughter,  Webb,  was  liv- 
ing when  the  wUl  was  made. 

The  lord  chancellor  (King)  at  first  inclined  to  hold  that 
the  grandchildren  took  per  stirpeSy  but  said  the  grandchil- 
dren could  not  take  according  to  the  statute  of  distribution, 
or  in  allusion  thereto,  as  the  daughter  Webb  was  living^ 
and  so  the  children  could  not  represent  her,  and  on  this 
ground  decided  that  the  legatees  took  per  capita.  The 
court,  in  FktUips  v.  Orathy  (3  Bro.  Ch.  64,)  refer  to  thia  fact, 
and  to  the  direction  that  the  property  should  be  equally  divi- 
ded, as  the  grounds  of  the  decision.  In  Dowding  v.  Smithy 
(3  Beavany  541,)  the  testator  made  a  bequest  to  ^^  A.  and 
the  children  of  B.  to  be  equally  divided"  The  court  upon 
the  force  of  the  words  "^lually  to  be  divided"  held  that 
each  of  the  legatees  took  per  capita.'^  In  Lenden  v.  Black- 
morey  (10  SimonSy  626,)  same  ruling  as  to  a  bequeath  '^  to 
be  equally  divided  between  S.  L.  and  M.  S.,  the  daughters 
of  the  testator's  sister  E.  S.  and  E.  B.,  the  daughter  of  her 
sister  S.  M.,  and  her  children.  In  Warrington  v.  Warring- 
tony  (2  HarCy  54,)  the  testator  directed  that  the  bequest 
should  be  equally  divided  between  the  legatees  (brothers, 
sisters  and  nephews,)  naming  them.  The  vice  chancellor 
said:  "The  number  of  shares  into  which  the  residue  is 
divided,  must  be  determined  by  counting  the  legatees,  among 
whom  it  is  equally  given"  Again  he  saysi  "Here  was  a 
gift  in  severalty  to  several  persons."  (Butler  v.  Strattony 
3  Bro.  Oh.  367.)  Legacy  to  A.  and  B.  and  the  children  of 
C.  equally.  Lord  Thurlow  doubted,  but  following  the 
earlier  decisions,  held  that  the  legatees  took  per  capita. 
(Abbey  v.  Netvmany  17  Eng.  L.  and  E.  125.)  Gift  of  per- 
sonalty to  be  equally  divided  between  J.  and  A.  for  the 
period  of  theii*  natural  lives — after  which,  to  be  equally 
divided  between  their  children ;  Heldy  that  on  the  death  of 
A.,  J.  was  entitled  to  a  life  interest  in  one  moiety,  the 
remainder  to  be  divided  between  the  children  of  A.  and  J. 
per  capita.    Several  cases  in  New  York  have  followed  the 
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English  cases  in  the  construction  that  the  words  '^equally  to 
be  divided"  in  a  devise,  imply  equality  of  distribution  per 
capita.  (Collins  v.  Hoxie,  9  PaigCj  81.)  In  this  case  the 
testator  directed  that  the  residue  of  his  property  "should  be 
equally  divided  among  the  children  of  my  sister  Mary,  my 
brother  Solomon,  and  my  brother  John."  The  parents  of 
the  children  were  living  when  the  will  was  made.  The  chan- 
cellor, while  expressing  doubts  as  to  the  intention  of  the 
testator,  held  upon  the  strength  of  the  English  cases,  that 
that  the  children  took  per  capita,  especially  as  the  parents 
of  some  of  the  grandchildren  were  living.  (Bunner  v. 
Storm,  1  Band.  Ch.  368.)  The  testator  directed  that  one 
seventh  of  his  estate  should  be  equally  divided  among  his 
daughters,  Elizabeth,  Mary  and  Catharine,' and  the  heirs  of 
his  deceased  daughter,  Hester.  The  vice  chancellor  held  that 
each  l^atee  took  per  capita,  upon  the  force  of  the  words, 
equally  divided,  in  the  will.  {Murphy  v.  Harvey,  4  Ed. 
Ch.  131.)  The  testator  devised  to  J.  and  M.,  brothers  of  the 
testator,  and  his  sister  M.,  and  their  children,  and  in  case  of 
the  death  of  either  of  them,  to  their  heirs,  to  be  equally 
divided  among  them  who  survive,  and  the  children  and  heirs 
of  the  deceased.  Both  sister  and  brothers  died  before  the 
testator,  and  one  of  the  sons  of  the  sister  died  also,  leaving 
children.  It  was  held  that  each  of  the  children  of  the  deceased 
son  took  per  capita.  The  vice  chancellor,  (McCoun,)  said : 
"The  controlling  words  are,  *to  be  equally  divided/  These 
words,  when  applied  to  a  gift  to  several  persons  of  different 
degrees  of  consanguinity  to  the  testator,  supersede  the  man- 
ner of  distribution,  which  the  statute  of  distribution  has 
prescribed."  (See  also  Myres  v.  Myres,  23  How.  410.) 
The  same  construction  of  similar  words,  has  been  followed 
in  other  states  upon  the  same  reasoning.  {Freeman  v. 
Knight,  2  Iredell's  Eq.  72.)  The  testator  directed  that  the 
proceeds  from  the  sale  of  certain  negroes  should  be  equally 
divided  between  his  heirs.     The  court  held  that  if  the 
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bequest  had  heen  to  his  keirsy  they  would  have  taken  in  the 
proportion  prescribed  by  the  statute  of  distribution ;  but  as 
the  will  directed  the  profits  to  be  equaUy  divided^  the 
division  must  be  per  capita.  That  the  words^  equaUy  to  he 
dividedy  are  the  controlling  words  in  such  cases,  is  li^id 
down  by  Shaw  J.  in  8  Mete,  454,  who  after  holding  that  in  a 
devise  to  heira  the  statute  of  distributions  determined  the 
object  and  proportions  of  the  gift,  says :  ^^  Such  construct* 
tion  will  be  controlled  by  any  words  in  the  will  indicating  a 
different  intention,  as  if  after  a  devise  to  heirs,  it  be  added, 
in  <^  equal  shares,''  or  "  equally  to  be  divided/*  (2.)  The 
courts  abandon  the  construction  that  legatees  take^er  coptYa, 
under  a  bequest  of  property  to  be  equally  divided^  upon  a 
**  faint  glimpse  "  of  a  contrary  intention.  (Jarman  on  WUUy 
p.  81.  Brett,  v.  Hortonj  5  Jur,  696.)  It  is  evident  that 
courts  regard  the  construction  established  in  Blakdey  v. 
Webh  as  in  most  cases  contravening  the  intention  of  the 
testator,  and  they  have  no  inclination  to  extend  it  to  cases 
not  precisely  within  the  adjudged  cases.  {Lady  Lincoln  v. 
Pelhamy  10  Ves.  174.  1  Band.  Ch.  358.  9  PaigCy  81. 
5  Butchery  345.)  In  Bouse  v.  Counter y  (1  Halat  111^)  the 
court,  referring  to  Blakeley  v.  Webby  says  :  ^^  To  make  the 
most  of  it,  it  can  give  the  rule  only  in  cases  exactly  like 
itself."  (3.)  The  following  cases  sustain  the  construction 
claimed  by  the  respondents :  Bouse  v.  Counter y  1  JSalst.  Ill ; 
Alden  v.  Beall,  11  Gill  and  J.  123;  FesseFs  Appeal,  3 
Casey y  55 ;  Oroig's  Appeaiy  7  id.  292 ;  Gillman  v.  Under^ 
woody  3  Jones'  Eq.  100 ;  Mentor's  Appeaiy  4  Wrigliy  111. 
(4)  In  this  case  there  is  not  only  an  absence  of  the  words 
upon  which  a  division  per  capita  has  been  adjudged,  but  the 
intention  of  the  testator,  that  the  male  heirs  of  John  Lynch 
shall  take  as  a  class y  and  not  j7er  capitay  is  uncontrovertable. 
There  can  be  no  distribution  of  the  property  under  the  wiU 
consistent  with  its  languaue,  except  it  be  a  distribution  per 
stirpes. 
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By  the  Court ,  B Acoir,  P.  J.  There  is  but  a  solitary  question 
presented  for  adjudication  in  this  case,  and  that  lies  in  a  very 
narrow  compass.  It  arises  upon  the  construction  of  the  7th 
clause  of  the  will  of  Patrick  Lynch.  That  clause  is  as  fol* 
lows:  ^^I  give,  devise  and  bequeath  the  balance  of  my  prop- 
erty, real  and  personal,  to  my  brother,  James  Lynch,  and 
to  the  male  heirs  of  my  brother,  John  Lynch,  deceased,  ex** 
cept  that  Dennis  ]jynch,  one  of  said  heirs,  is  to  receive  no 
part  whatever,  but  the  same  is  to  be  divided  among  the  other 
male  heirs  of  said  John  Lynch,  deceased." 

At  the  date  of  the  will  and  the  death  of  the  testator,  there 
were  living  seven  sons  of  John  Lynch,  of  whom  Demiis,  (who 
is  by  the  will  excluded  from  any  share  of  the  surplus,)  was 
one.  It  was  substantially  conceded  by  the  counsel  upon  the 
ailment  that  there  is  nothing  in  any  other  part  of  the  will,  or 
in  the  circumstances  surrounding  the  testator,  that  will  afford 
any  essential  or,  indeed,  appreciable  aid  in  the  construction 
of  this  clause,  but  that  it  stands  substantiaUy  upon  its  own 
language,  and  the  light  which  adjudicated  cases  throw  upon 
it.  The  construction  which  the  counsel  for  the  appellants, 
who  are  the  heirs  of  John  Lynch,  place  upon  it,  is  that  the 
residuary  bequest  is  to  James  Lynch,  and  the  seven  sons  of 
John  Lynch,  exeept  Dennis,  in  equal  portions,  and  that  the 
rule  of  law  is  that  all  the  devisees  take  per  capita  and  not 
per  stirpes.  On  the  other  hand  the  executors  of  Patrick 
Lynch,  who  are  the  respondents  in  this  suit,  insist  that  by  the 
true  construction  of  this  clause  James  Lynch  is  entitled  to 
one  half  of  the  residuary  bequest,  and  the  male  heirs  of  John 
Lynch,  excluding  Dennis,  are  entitled  to  the  other  half,  and 
that  the  distribution  is  to  be  made  per  stirpes  and  not  per 
capita,  and  this  is  the  precise  and  only  question  here. 

The  counsel  for  the  appellants  cites  a  large  number  of 
cases,  beginning  with  Blackled^.  Webb,  (2  P.  Wms.  383,)    P- 
where  it  is  claimed  the  rule  for  which  he  contends  originated, 
to  sustain  the  oanon  of  interpretation  upon  which  he  insists, 
and  the  counsel  for  the  respondents  a  number  quite  as  large 
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to  uphold  the  rule  upon  which  he  claims  the  distribution 
should  be  made.  I  do  not  think  it  would  be  profitable  to  go 
over  the  cases  with  a  view  either  to  their  minute  dissection, 
or  in  an  exhaustive  effort  to  discriminate  or  reconcile  them. 
It  may  be  conceded  that  they  are  not  entirely  in  harmony, 
and  yet  on  a  survey  of  the  whole  ground  covered  by  them,  I 
think  it  may  be  fairly  claimed,  that  several  general  proposi- 
tions are  established  as  the  result  of  the  cases,  which,  taken 
as  a  whole,  determine  that  the  learned  judge  before  whom 
this  case  was  tried  gave  the  true  interpretation  to  the  clause 
of  the  will  in  question,  and  directed  a  distribution  in  accord- 
ance with  the  intention  of  the  testator. 

A  single  remark  may  be  indulged  in  reference  to  the  case 
of  Blacklee  v.  Webby  where  the  rule  contended  for  by  the 
appellant's  counsel  had  its  birthj  and  by  which  we  are  ex- 
horted to  stand  as  conservators  of  the  ancient  landmarks  too 
prone  to  be  removed  by  daring  innovations  of  our  own  day. 
It  was  a  decision  obviously  made  with  considerable  hesita-r 
tiop,  and  under  a  olear  inclination  the  other  way.  A  diffi^ 
culty  which  existed  in  holding  that  the  children  took  per 
stirpes  was  that  the  mother  of  the  children  of  the  testator's 
daughter  Webb  was  living  and  thus  they  could  not  be  said 
to  represent  her,  and  to  determine  that  grandchildren  could 
take  by  representation  when  their  ancestor  was  yet  in  life, 
seemed,  in  the  words  of  the  Lord  Chancellor,  "  to  go  too 
much  out  of  the  will  and  contrary  to  the  words."  The  lan- 
guage of  the  bequest  was  also  "equally"  to  the  testator's, 
Mr.  James',  and  "to  his  son  Peter's  children,"  and  "his 
daughter  Webb's  children."  These  are  words  which  have 
been  since  seized  upon  to  uphold  such  a  division  as  was  de^ 
creed  in  that  case ;  and  in  general  it  may  be  remarked  that 
the  case  has  been  followed  with  hesitation  and  reluctance, 
and  as-  has  been  said  by  a  judge  in  a  recent  case  in  New 
Jersey,  "can  give  the  rule  only  in  cases  exactly  like  itself." 

I  now  proceed  to  state  several  propositions  which  I  thin); 
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may  be  gathered  from  and  held  to  be  fairly  established  by 
adjudged  cases. 

I.  In  construing  wills^  the  courts  take  notice  of  the  natural 
relations  in  which  the  testator  stands  to.  the  objects  of  his 
bounty,  and  of  the  mode  in  which  the  law  would  dispose  of 
the  estate  in  case  he  had  died  without  indicating  his  purposes ; 
and  thus  they  will  interpret  the  wiU  by  these  considerations 
and  legal  dispositions,  unless  such  interpretation  should  be 
overcome  by  extrinsic  facta  clearly  existing  and  obvious  to 
the  mind  of  the  testator,  or  by  the  explicit  and  unmistakable 
terms  of  the  will. 

II.  Whei\  the  word  ^^ hairs''  is  used  in  a  will,  and  there 
are  no  other  words  to  control  the  presumption,  the  legal  infer- 
ence is,  that  it  is  ^^nomen  coUectivumj"  that  it  designates 
the  persons  whom  the  law  appoints  to  succeed  to  the  inheri- 
tance in  cases  of  intestacy,  and  that  legatees  thus  designated 
take  by  representation  and  jiot  in  their  own  right.  This  rule 
is  nowhere  better  or  more  clearly  expressed  than  by  Chief 
Justice  Shaw  in  Daggett  v.  Slacky  (8  Mete.  453,)  where  he 
says  that  ^^a  devise  to  heirs,  whether  to  one's  own  or  the  heirs 
of  a  third  person,  designates  not  only  the  persons  who  are 
to  take,  but  the  manner  and  proportion  in  which  they  are  to 
take.  When  there  are  no  words  to  control  the  presumption, 
the  law  presums  the  intention  to  be  that  they  take,  as  heirs 
would  take,  by  the  rules  of  descent." 

III.  Although  a  different  intention  may  be  inferred,  and  a 
different  rule  of  distribution  may  be  applied  where  the  word 
^'children"  is  used  instead  of  heirs,  and  in  the  absence  of 
any  thing  to  control  the  division,  it  may  in  such  cases  be 
per  capita;  yet  even  then  if  the  intention  can  be  collected 
firom  the  will  that  the  children  of  a  deceased  party  are  to  take 
as  a  class,  they  will  be  adjudged  to  take2>er  stirpes. 

lY.  In  all  the  cases,  it  is  believed,  without  exception,  in 
which  it  is  held  that  where  a  gift  is  made  to  one  person  stand- 
ing in  a  certain  relation  to  the  testator,  and  to  the  children 
or  heirs  of  another  person  standing  in  the  same  relation  to 
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him,  the  beneficiaries  take  per  T^apita^  it  will  be  fbund  that 
the  words,  "to  be  equally  divided/'  or  "in  equal  shares/'  or 
words  of  similar  import,  have  also  been  employed  in  the  will 
and  have  been  deemed  by  the  courts  of  controlling  significance 
in  ascertaining  and  determining  the  intent  of  the  testator. 

Y.  So  far  is  it  from  being  the  established  rule,  that  where 
a  residuary  bequest  is  made  to  A.  and  the  heirs  of  B.  without 
further  description,  limitation  or  direction,  the  legatees  all 
take  per  capita^  it  may  be  affirmed  that  even  in  the  case 
where  the  words  "  equally  to  be  divided  "  are  used,  the  courts 
will  avail  themselves  of  any  other  language  in  a  will  which 
may  indicate  a  different  intention  on  the  part  of.  the  testator, 
and  one  more  consonant  with  natural  impulses,  to  abandon 
the  rules  of  distribution  j^er  capita  ^  or  as  the  books  express 
it,  upon  ^^a  faint  glimpse  of  a  contrary  intent." 

I  have  not  deemed  it  needful  to  cite  under  each  of  the  fore- 
going propositions  the  authorities  by  which  they  are  severally 
supported,  but  some  one  or  all  of  them  will  be  fbund  to  be 
fully  maintained  by  the  following,  among  many  other  cases 
that  might  be  vouched  in  their  supports  FeaseJ^s  appeal^ 
3  Caaey^  55 ;  Daggett  v.  Flacky  8  Meto.  464 ;  Rouse  v. 
Counter y  1  Halat.  Ill ;  Lenden  v.  Bltukmore^  10  Bim.  626; 
Collins  V.  Hoxie,  9  Paige,  81 ;  Murphy  v.  Harvey,  4  Ed, 
Ch.  131 ;  Myres  v.  Myres,  33  How.  Pr.  Rep.  410 ;  Oriny's 
appeal,  7  Casey,  292 ;  Mentor's  appeal,  4  Wright,  111 ; 
Alden  v.  Beall,  11  Gill.  &  John.  123. 

As  the  result  of  these  principles  and  authorities,  I  think  it 
may  be  safely  affirmed  that  if  the  clause  of  the  will  we  have 
been  considering  had  simply  been  a  bequest  of  the  residue  of 
the  testator's  property  to  his  brother  James,  and  to  the  male 
heirs  of  his  deceased  brother  John,  there  being  no  other  qual- 
ifying words,  either  of  description  or  limitation,  or  indicating 
a  mode  of  distribution,  the  construction  should  have  been 
that  the  heirs  of  John  took  as  a  class  and  by  representation, 
the  one  half  of  the  residue,  and  James,  the  surviving  brother, 
the  other  half.    But  there  is  another  clause  superadded, 
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which,  in  my  judgment,  determines  the  oonBtruction  beyond 
ControYersy.  It  is  the  direction  that  Dennis,  one  of  the  son's 
of  John,  is  to  receive  no  part  whatever,  ^'  but  the  same  is  to 
be  divided  among  the  other  male  heirs  of  said  John  Lynch, 
deceased,"  The  counsel  for  the  appellants  rejects  these  words 
as  insensible,  and  as  having  no  bearing  on  the  oonstruction 
of  the  previous  words,  or  as  implying  something  which  they 
clearly  do  not  expreess,  to  wit ;  that  the  division  was  to  be 
in  seven  equal  parts,  of  which  James  Lynch  took  one  and  the 
six  sons  of  John,  excluding  James,  took  the  other  six.  So 
far  from  the  words  being  unimportant,  I  think  they  are  preg- 
nant with  meaning,  and  that  they  contain  the  key,  which,  if 
it  were  otherwise  difficult  of  aocomplishment,  unlocks  the 
wilL  In  my  view,  they  demonstrate  that  the  testator  had  in 
his  mind  a  division  of  the  residue  of  his  estate  into  two  equal 
parts,  of  which  James  was  to  receive  a  moiety  and  the  six 
male  heirs  of  John  the  other.  Upon  the  construction  con- 
tended for  by  the  appellants  there  can  be  no  equal  distribu- 
tion per  capita^  because  each  of  the  heirs  of  John  would  take, 
beyond  the  share  of  James,  just  so  much  as  their  share  would 
be  increased  by  the  portion  from  which  Dennis  was  excluded ; 
for  his  share  is  to  be  apportioned  not  among  all  the  devisees, 
but  exclusively  among  the  other  male  heirs  of  the  deceased 
brother.  This  is  the  plain  language  of  the  clause ;  it  is  of 
no  doubtful  interpretation,  and  it  seems  to  me  to  establish 
beyond  a  question  that  the  persons  designated  as  the  male 
heirs  of  John  Lynch  take  under  the  residuary  clause  as  a 
class,  and  not  per  capita.  It  is  not  merely  a  '^  faint  glimpse,'' 
but  a  manifest  and  ^^  plain  ostent"  of  a  pu]:pose  to  make  the 
division  among  the  heirs  of  John  Lynch  ]>er  stirpes. 

My  opinion  is  that  the  judgment  rendered  at  the  special 
term  was  right,  and  should  be  in  all  things  affirmed,  with 
costs. 

Judgment  affirmed. 

[OvovDAQA  GsvBBAx.  TiBM,  JjUM  26,  1866.     Bwom,  Ibtttr  tnd  MuBh, 
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Sf  OYE^  and  others  vs.  Etcleshimsb  and  others. 

The  right  which  an  heir  apparent  poaaessea  in  the  eatate  of  hia  ikther,  darinf 
the  lifetime  of  the  latter,  ia  a  bare  poasibility  coupled  with  no  intereat,  and 
ia  therefore  not  the  subject  of  a  grant. 

Although  no  present  or  immediate  estate  or  interest  will  Test  in  the  grantee  bj 
▼irtne  of  an  instrument  purporting  to  convey  the  grantor'a  intereat  in  hla 
lkther*s  eatate,  executed  during  the  &ther*a  life,  yet  if  made  bomtJUU  and  for 
a  valuable  consideration,  auch  an  instrument  may  be  regarded  as  a  etmtnwt, 
which  a  court  of  equity  will  protect  and  enforce  after  the  father's  death,  aa 
against  the  daima  of  the  grantor'a  creditors. 

J.  E.,  during  the  lifetime  of  his  fitther,  J.  P.  E.,  for  the  purpose  of  aeeuring  the 
payment  of  a  bona  JUe  debt  due  to  8.,  executed  an  inatnunent  by  which  he 
constituted  and  appointed  S.  his  attorney  irrevocable  and  coupled  with  aa 
interest,  to  ask,  demand,  sue  for  and  recover  all  such  interest,  estate,  property 
and  eflbots,  real  and  personal,  as  he  then  had^  or  at  mtjf  timi  therwfter  mipU 
have  or  daim  aa  heir  at  law,  devisee,  legatee  or  next  of  kin  of  hia  Ikther,  and 
apply  the  aame  to  the  payment  of  the  said  debt  and  intereat.  8.,  after  the 
death  of  J,  P.  £.,  assigned  to  J.  B.  8.  all  her  interest  in  the  estate  of  J.  P.  S, 
who  died  intestate,  seised  of  real  and  personal  estate,  and  leaving  him  aur- 
viving  J.  E.  his  son  and  heir  at  hiw.  Jfftld  that  J.  B.  8.  acquired  an  hiterest 
in  the  estate,  by  virtue  of  the  aaid  inatrument  and  aasignment,  which  in 
equity  should  be  protected,  and  which  oonatltuted  a  right  paramount  to  a 
claim  asserted  by  a  creditor  of  J.  £.,  under  attachment  prooeedh^  against 
the  latter. 

THIS  is  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee.  John  P.  Eydeshimer  died  on  the 
10th  day  of  June^  1861|  intestate,  seised  of  real  and  per- 
sonal estate,  and  leaving  him  surviving  John  L.  B.  Eyele* 
shimer,  his  son  and  heir  at  law. 

In  September,  1858,  the  said  John  L.  D.  Eysleshimer,  for 
the  purpose  of  securing  the  payment  of  a  sum  of  money, 
amounting  to  not  less  than  $1500,  owing  to  Caroline  M. 
Sherman,  executed  and  delivered  to  her  an  Instrument  in 
writing  of  which  the  following  is  a  copy :  "  Know  all  men 
by  these  presents,  that  I,  John  L.  D.  Eysdeshimer,  of  the 
city  of  Janesville,  in  the  state  of  Wisconsin,  have  made,  con- 
stituted and  appointed  Caroline  M.  Sherman,  of  the  county 
of  Bensselaer  and  state  of  New  York,  my  true  and  lawful 
attorney  irrevocable,  and  coupled  with  an  interest,  for  me 
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and  in  my  name,  place  and  stead  to  ask,  demand^  sue  for  and 
recover  and  receire  all  such  interest,  estate,  property  and 
eflfects,  real  and  personal,  as  I  now  hare^  or  at  any  time  here" 
after  may  have,  or  daim  as  heir  at  lawy  deviate^  legatee  or 
next  of  kin  of  my  father  John  P.  Eydeshimet,  of  said 
oonnty  of  Bensselaer,  and  to  sell,  dispose  of  and  convey  all 
or  any  of  said  estate,  property  and  effects  for  such  prices  and 
on  such  terms  as  she  may  deem  proper,  and  to  compromise 
and  settle  the  estate  of  my  said  father,  and  any  estate  or 
interest  I  have  or  may  hereafter  hat>e  or  claim  therein,  and 
to  execute  and  deliver  all  such  deeds,  conveyances,  releases, 
acquittances  and  papers  as  may  be  necessary  or  proper  there- 
upon or  thereafter,  and  to  receive  the  proceeds  and  avails 
thereof,  and  of  all  my  interest  and  estate  therein,  and  all  my 
estate,  property  and  effiocts  aforesaid,  and  apply  the  same 
respectively  to  the  payment  and  discharge  of  $1500  and 
upwards,  in  which  I  am  now  justly  indebted  to  her,  the  said 
Caroline  M.  Sherman,  and  the  interest  already  accrued  and 
thereafter  to  accrue  thereon,  and  finally  to  do  and  perfonn 
all  and  every  act  and  thing  whatever  requisite  to  be  done  in 
and  about  the  premises,  as  fully  as  I  might  or  could  do  if 
personally  present,  with  full  power  to  her  of  substitution  and 
revocation,  hereby  ratifying  and  confirming  all  that  my  said 
attorney  or  her  substitute  shall  lawfully  do  or  cause  to  be 
done  by  virtue  thereof. 

In  witness  witness  whereof,  1  have  hereunto  set  my  hand 
and  seal  the  .  •  .  day  of  September,  ▲.  n.  1858. 

John  L.  D.  Eycleshimeb.''  [l.  s,] 

The  indebtedness  of  the  said  John  L.  D.  Eycleshimer  to 
the  said  Caroline  M.  Sherman,  which  constituted  the  consid- 
eration of  the  said  transfer,  was  actual  and  bona  Jide.  The 
said  Caroline  M.  Sherman,  on  the  12th  day  of  September, 
1861,  assigned  to  the  defendant  John  B.  Sherman,  for  the 
consideration  of  $1200,  all  her  interest  in  said  estate.  On 
the  6th  day  of  August,  1861,  the  defendant  Jacob  C.  Eycle* 
shimer,  procured  an  attachment  against  the  property  of  the 
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said  John  L.  D.  Byclesbim^r,  to  secure  and  c&nse  to  be 
applied  the  share  of  the  said  John  L.  D.  Eycleshimer  in 
his  fiither's  estate,  upon  an  indebtedness  to  him,  the  said 
Jacob  C.  from  the  said  John  L«  On  the  22d  day  of  October, 
1861,  a  judgment  was  obtained  in  the  Supreme  Court  by  the 
said  Jacob  C.  Eycleshimer  against  the  said  John  L.  D.  Eycle- 
shimer. The  said  John  B.  Sherman  claimed  the  said  fund 
under  the  transfer  to  him  from  the  said  Caroline  M.  Sherman, 
and  the  said  Jacob  C.  Eycleshimer  claimed  the  same  under 
his  attachment  and  judgment.  The  referee  decided  that  the 
said  John  B.  Sherman  was  entitled  to  the  fund,  and  judg- 
ment was  entered  accordingly;  from  which  this  appeal  is 
takeUi 

B.  Ak  FarmenteTy  for  the  appellanti 

J.  Bomeyfiy  for  the  respondent. 

By  the  Oourty  Inoalls,  J.  The  determination  of  this 
appeal  depends  wholly  upon  the  effect  which  is  to  be  given 
to  the  instrument  of  September,  1858.  That  instrument  is 
yery  comprehensive,  irrevocably  authorizing  the  said  Caroline 
M.  Sherman  to  demand,  sue  for,  recover  and  receive  all  such 
interest^  estate^  property  and  effects,  real  and  personal,  which 
the  said  John  L.  D.  Eycleshimer  then  had,  or  at  any  time 
tiiereafter  might  have  or  claim  as  heir  at  law^  devisee, 
legatee  or  next  of  kin  of  his  &ther,  John  Pi  Eycleshimer,  and 
further  authorized  the  said  Caroline  to  settle  with  the  estate, 
and  to  execute  all  necessary  deeds,  releases  or  papers,  and  to 
receive  the  proceeds  and  avails  of  any  such  interest  and 
apply  the  same  upon  said  indebtedness.  All  the  right  which 
the  said  John  L.  D.  Eycleshimer  possessed  in  the  estate  of 
his  father  at  the  time  of  the  execution  of  the  instrument  was 
a  bare  possibility  coupled  with  no  interest,  and  was  therefore 
not  the  subject  of  a  grant.  (2  Hilliard  on  Beat  Prop.  314 
8hep.  Touchetoney  p.  239.    2  Washburn  on  Beat  Property, 
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886.)  '^  A  bare  possibility  of  an  interest  which  is  nnoertainy 
is  not  grantable,  though  a  possibility  coupled  with  a  present 
interest  may  be  granted.  It  has  accordingly  been  held  that 
a  grant  by  an  heir  apparent  of  his  interest  in  his  ancestor's 
estate,  so  long  as  the  ancestor  is  living,  conveys  nothing  and 
is  inoperative.''  {Kenfa  Com,  vol.  4,  p.  261.)  ^'It  is  settled 
that  all  contingent  estates  of  inheritance^  as  well  as  spring- 
ing and  executory  uses,  and  possibilities  coupled  ioith  an 
interest  whtsre  the  person  to  take  is  ctrtainj  are  transmissible 
by  desoent  and  devisable  aiid  assignable.  If  the  person  be 
not  ascertained,  they  are  not  then  possibUities  coupled  with 
an  interest,  and  they  can  not  be  either  devised  or  descend  at 
the  common  law."  {See  also  Miller  v.  Emans,  \9N.  T.  Rep. 
384^  398.)  In  Jones  v.  Boe,  (3  Durn.  &  East,  93,)  Lord 
Eenyon  remarks :  ^^  There  are  two  kinds  of  possibilities ';  the 
one  a  bare  possibility,  that  which  the  heir  has  from  the 
courtesy  of  the  ancestor,  which  is  nothing  more  than  hope 
of  succession.  Such  a  possibility  undoubtedly  is  not  the 
object  of  disposition,  for  if  the  heir  were  to  dispose  of  it  dur- 
ing the  life  of  the  ancestor,  such  disposition  would  be  void." 
(See  also  Jackson  v.  Waldron,  13  Wend.  178.)  A  naked 
possibility  may  be  released  to  one  having  some  prior  estate 
or  interest  in  land.  So  also  a  grant  with  Covenant  of  war- 
ranty may  operate  as  an  estoppel. 

As  no  present  or  immediate  estate  or  interest  became 
vested  in  Caroline  M.  Sherman  by  virtue  of  such  an  instru- 
ment, her  claim  can  only  be  supported  on  the  ground  that  it 
is  to  be  r^arded  as  a  contract  which  a  court  of  equity  would 
enforce  after  the  death  of  John  P.  Eycleshimer ;  for,  until 
that  event  happened,  the  said  Caroline  M.  had  no  interest  in 
the  estate,  but  simply  a  right  under  the  oontract.  Was  that 
snch  a  right  as  a  court  of  equity  could  and  should  protect 
and  enforce?  In  Stores  Eq.  Jur.  {vol.  2,  §  1040,)  the 
author  says :  ^^  So  even  the  naked  possibility  or  expectancy 
of  an  heir  to  his  ancestor's  estate  may  become  the  subject  of  a 
oontract  of  sale  or  settlement,  and  in  such  case,  if  made  bona 
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Jidey  far  a  valuable  coMideraiiofi^  it  will  be  enforced  in 
equitff  after  the  death  of  the  ancestor ^  not  indeed  as  a  trost 
attaching  to  the  estate^  but  as  a  right  of  contract."  (Bee 
also  note  3  to  same  page,) 

In  Spence's  Eq.  Jur.  {vol.  2,  p.  865,)  the  anthor  remarkfi : 
*^  A  naked  possibility  or  expectancy  of  an  heir  to  his  ances- 
tor's estate,  or  even  of  the  anticipated  right  of  a  person  or 
next  of  kin,  may  be  the  subject  of  a  contract  in  equity  which 
will  be  equivalent  to  an  assignment  of  the  property,  if,  and 
'when  it  shall  fall  into  possession/'  Again :  *^  An  expectancy 
or  contingent  interest  may  be  sold,  and  the  Court  of  Chancery, 
after  the  event  has  happened,  will  enforce  the  sale/'  (/d) 
Page  892 :  ^^  So  the  Court  of  Chancery  has  given  effect  to 
assignments  of  every  kind  of  future  and  contingent  interests 
and  possibilities  in  r6al  and  personal  property,  if  made  for 
valuable  consideration.  An  assignment,  said  Lord  Hardwick^ 
(speaking  of  cases  of  this  kind,)  always  operates  by  way  of 
agreement  or  contract^  amounting  in  the  consideration  of 
this  court  to  this,  that  one  agrees  with  another  to  transfer 
or  make  good  that  right  or  interest,  and  like  any  other  agree- 
ment the  court  will  cause  it  to  be  specifically  performed." 
(See  also  page  853, 854.) 

In  FonUanqu^s  Equity ^  page  213,  the  author  says :  '^  So, 
although  a  grant  of  a  possibility  is  not  good  in  law,  yet  a 
possibility  of  a  trust  in  equity  might  be  assigned ;  so  a  cove- 
nant to  settle  lands  of  which  he  had  only  a  possibility  of 
descent  should  be  carried  into  execution  in  equity,  for  the 
court  does  not  bind  the  interest,  but  instead  of  damages  at 
law,  enforces  the  performance  in  specie."  (Note  E^  tome 
page.) 

In  Hobson  v.  Trevor^  (2  Peere  Williams^  191>)  Trevor, 
the  defendant,  executed  to  the  plaintiff  Hobson  a  bond, 
whereby  he  obligated  himself,  in  case  the  plaintiff  would 
marry  the  daughter  of  the  defendant,  to  settle  upon  the  plain- 
tiff one  third  part  of  the  real  estate,  which  should  descend  or 
come  to  the  defendant  by  and  upon  the  decease  of  his  father ^ 
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to  the  Qse  of  the  plainti£f  for  life,  remainder  to  the  lise  of  the 
wife  of  the  plaintiff,  &c.  The  court  decreed  specific  per- 
formance of  the  contract.  The  Lord  Chancellor  remarks : 
''This  is  an  agreement  made  upon  a  valuable  consideration, 
that  of  the  marriage  of  a  child,  and  therefore  fit  to  be  exe- 
cuted in  equity." 

Beckky  v.  Newlandj  (2  Peere  WiUiatne,  182.)  BecUey 
and  Newland  married  sisters,  cousins  and  presumptive  heirs 
of  one  Tuiges,  and  entered  into  an  agreement  by  which  they 
agreed  that  whatever  should  be  given  to  either  of  them  by 
Turgee  should  be  equally  divided.  Turges  aubsequenttff 
made  his  will,  by  which  he  left  a  lai^  real  and  personal 
estate  to  Newland,  and  but  a  small  amount  of  real  estate  to 
BecUey.  The  court  directed  specific  performance  of  the 
agreement. 

In  CarUan  v.  Leighionj  (3  Jl^grivale'e  Bep.  667,  marg.) 
although  the  Lord  Chancellor  remarks,  ''that  the  ezpec-^ 
tancy  of  an  heir  presumptive  or  apparent,  (the  fee  simple 
being  in  the  ancestor,)  was  not  an  interest  or  a  possibility, 
nor  was  capable  of  being  made  the  subject  of  aH  assignment 
or  contract,"  yet  in  referring  to  the  cases  of  Hobton  v.  Trevor 
and  BecUey  v.  Newland,  does  not  question  the  soundness  of 
those  decisions,  but  remarks:  "That  the  cases  cited  were 
cases  of  covenant  to  settle  ot  assign  property  which  should 
faU  to  the  covenantOTy  where  the  interest  which  passed  by 
the  covenant  W(M  not  an  interest  in  the  land,  but  a  right 
under  the  contract/' 

Much  of  the  apparent  conflict  in  the  cases  upoli  this  sub- 
ject arises  firom  a  fiadlure  to  distinguish  between  an  attempt 
to  convey  or  assign  a  present  interest  and  merel)r  a  contract 
which,  in  express  terms  or  by  fair  construction^  is  to  take  effect 
upon  the  happening  of  the  event  upon  which  the  estate  or 
interest  is  to  vest  in  the  party  seeking  to  transfSeir  the  satne. 
In  the  one  case  no  interest  is  transferred,  becatlse  the  Con- 
templated subject  of  the  transfer  does  not  exist,  and  therefore 
can  not  pitos.    In  the  oUier,  the  matter  is  executory,  to  take 
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eflfoct  when  the  right  or  interest  vests  in  the  ykrtj  cont^t* 
ing  to  transfer  the  same. 

The  case  df  Field  v.  Mayor  of  New  York,  (2  Sdd.  179,) 
in  principle  seems  to  support  the  theory  of  the  respondent  in 
this  case.  In  that  case  Bell  made  an  assignment  to  Garread^ 
of  bills  that  might  become  due  to  him  for  job  printing,  paper 
or  stationery  done  or  furnished  the  corporation  of  the  city  of 
New  York,  to  the  amount  of  $1S00.  Gkirread  assigned  to 
the  plaintiff  Field  the  said  assignment  and  his  interest  mider 
ii  It  flp|>ear8  that  the  work  was  done  and  the  materials 
furnished  to  the  corporation  subsequent  to  the  making  the 
said  assigilment  by  Bell.  Hence  the  sulgect  of  the  cofUract 
toa$  a  mere  possibility,  as  the  work  might  never  be  per- 
formed, nor  the  materials  furnished  the  corporation ;  and  con- 
sequently no  claim  for  compensation  might  ever  arise.  The 
court  upheld  the  transfer,  and  remark :  ''The  assignment  of 
Bell  to  Garread  was  valid  and  operatii^e  cus  an  agreement  by 
which  Garread  and  his  assigns  became  entitled  to  receive 
payment  of  the  bills  in  question  when  the  same  should  be- 
come due  to  the  amount  indicated  in  the  assignment,  subject 
to  the  two  prior  assignments.  It  did  not  operate  as  an 
assignment  in  presenti,  of  the  chose  in  action,  because  they 
were  not  in  existence,  but  remained  in  possibility  merely.  A 
possibility,  however,  which  the  parties  to  the  agreement 
expected  would,  attd  which  did,  after,  ripen  into  an  actual 
reality,  upon  which^  by  force  of  the  agreement  an  equita- 
ble title  to  the  benefit  of  the  bills  thus  matured  and  due 
became  vested  in  the  assignee  of  Garread."  ''There  was 
indeed  no  present,  actual  potential  existence  of  the  thing  to 
which  the  assignment  or  grant  related,  and  therefore  it  could 
not  and  did  not  operate  eo  instanti  to  pass  the  claim  which 
was  expected  thereafter  to  aceme  to  Bell  against  the  corpo- 
ration ;  but  it  did  nevertheless  create  an  equity  which  would 
seize  upon  those  claims  as  they  should  arise,  and  would  con- 
tinue so  to  operate  until  the  object  of  the  agreement  was 
completed.    Whatever  doubts  may  have  csdsted  heretofore 
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on  this  subject,  the  better  opinion,  I  think,  now  is,  timt  icourts 
of  equity  will  support  assignments  not  only  of  choses  in 
action,  but  of  contingent  interests  and  expectations,  and  of 
things  which  hare  no  present  ttctual  existence,  but  test  in 
possibility  only,  provided  the  agreements  are  fairly  entered 
into  and  it  would  not  be  against  public  policy  to.  uphold 
them.'' 

In  the  case  at  bar  the  instnlment,  by  whatever  name  it 
may  be  designated,  appears  to  have  been  entered  into  in  good 
iaith,  and  upon  a  valuable  and  adequate  consideration^  and 
no  satisfactory  reason  is  assigned,  why  in  good  conscience  it 
should  not  be  sustained.  By  the  very  terms  of  the  instru- 
ment it  points  to  the  interest  which  should  be  sMsequently 
acquired  by  the  said  John  L.  D.  Eycleshimer  in  the  estate 
of  his  father)  and  authorised  the  said  Caroline  M.  Sherman 
to  demand,  sue  for  and  receive  the  same,  which  she  could 
not  do  until  the  death  of  his  father.  The  fact  that  the  in- 
strument was,  in  part  at  least,  a  power  of  att<Hmey,  contem- 
plating and  authorizing  the  enforcement  thereof,  when  the 
lAibject  theteof  should  arise,  leaves  no  reasonable  doubt  as  to 
what  was  intended  by  the  parties,  nor  as  to  the  construction 
which  it  should  receive,  I  am  therefore  of  opinion  that  the 
respondent  acquired  an  interest  in  the  estate  by  virtue  of  the 
said  instrument  which  in  equity  should  be  protected,  &nd 
which  constituted  a  right  paramount  to  the  claim  asserted 
by  the  creditor  of  John  L.  D.  Eycleshimer  under  the  attach- 
ment proceedings. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

[AxAAMT  Outbsal  Tsbm,  Maj  1,  1S65.    Segeboamt  Ftckkam  and  AfA, 
1 
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« 

Where  mill  property  has  been  used  and  oocnpied  by  a  party,  and  those  under 
whom  he  claims,  and  to  the  same  extent,  under  a  title  and  claim  of  right  as 
against  all  the  world — indiriduals  and  the  public — ^for  a  period  of  forty  years, 
be  can  not  be  disturbed,  or  subjected  to  restraint  in  the  ezerdse  of  any  of 
the  rights  pertaining  to  such  property,  except  upon  the  ground  thai  it  is  a 
public  nuisance. 

If  it  is  such  a  nuisance,  no  period  of  use  and  occupany,  however  extended  and 
uninterrupted,  and  under  whatever  daim  of  right,  will  protect  it  Arom  abate- 
ment by  the  public  authorities,  or  the  preventive  remedy  by  iigunction  to 
restrain  its  pert)etuation  by  additions  and  repairs. 

A  phuntiff,  asking  for  an  iqjuncUon  to  restrain  the  bwner  of  a  building  situated 
upon  the  bank  of  a  river  from  erecting  a  foundation  wall  for  the  support  of 
such  building,  on  the  ground  that  such  building  and  wall  will  project  into 
the  channel  of  the  river  and  interrupt  the  -natural  flow  of  the  water  and  thus 
constitute  a  public  nuisance,  must  affirmatively  establish  the  £ict  that  a 
nuisance  will  be  created  by  the  completion  of  the  wall,  with  clearness  and 
reasonable  certahity,  or  he  will  not  be  entitled  to  that  species  of  relief. 

It  is  not  enough  to  make  out  a  doubtful  or  possible  case  of  danger ;  but  the 
danger  apprehended  must  appear  to  be  imminent,  and,  in  the  natural  course 
of  events,  dearly  impending,  and  the  mischief  in  its  nature  and  character 
irreparablei 

If  it  appears,  in  such  a  dase,  with  reasonable  clearness  and  oertaintyi  that  the 
wall,  and  the  building  of  which  it  is  to  form  a  part^  occupies  or  is  designed 
to  occupy  any  portion  of  the  bed  of  the  river  and  Will  naturally  and  neces- 
sarily obstruct  the  natural  flow  of  the  water  in  the  channel,  and  in  this  way 
contribute  in  any  considersble  and  appreciable  degree  to  the  overflow  of  the 
river  banks,  at  that  point,  in  periods  of  high  water,  it  is  a  public  nuisance, 
and  the  right  to  an  ix\inncUon,  at  the  suit  of  the  city  corporation,  dear  and 
unquestionable. 

And  this  although  the  wall  about  to  be  erected  is  not  designed  to  be  constructed 
as  formerly,  at  right  angl^  with  the  stream,  so  as  to  fonn  a  direct  obstmc- 
to  ^he  flow  of  water  on  the  upper  side,  but  diagonally,  so  that  the  current 
coming  against  it  would  be  deflected  instead  of  obstructed ;  thus  interrupting 
the  flow  of  the  water  to  the  least  extent  possible  without  the  removal  of  the 
entire  building  and  its  foundations. 

A  river  flowing  through  a  populous  dty,  subject  to  sudden  and  extraordinary 
additions  to  its  average  volume,  should  be  allowed  to  pass  free  from  obstruo- 
tion;  and  its  natural  channd  should  be  guarded,  with  extraordinary  vigi- 
lance, against  encroadiments ;  and  the  law  should  freely  lend  all  its  powers 
to  prevent  or  remove  every  real  encroachment,  when  made  or  attempted. 
Fir  JoHsrsov,  it 
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MOTIO}!^  to  diBSoIve  a  temporaiy  injunction.  The  action 
was  brought  to  obtain  a  perpetual  injunction  against 
the  defendant,  to  restrain  him  from  erecting  a  foundation 
wall  necessary  for  the  support  of  his  building,  situated  on 
the  east  bank  of  the  Genesee  river,  in^nediately  below  Main 
street  bridge,  in  the  city  of  Bochester ;  on  the  ground  that 
such  building  and  waU  projected  into  the  channel  of  the 
river,  and  interrupted  the  natural  flow  of  the  water,  in  time 
of  floods,  contributing  to  the  overflow  of  the  water,  at  such 
seasons,  into  the  streets  of  said  city,  and  were  a  public  nui- ' 
sance.  A  temporary  injunction  was  granted  upon  the  com- 
plaint. It  was  shown,  by  the  affidavits  on  the  part  of  the 
defendant,  that  the  building  in  question  was  erected  about, 
forty  years  ago,  and  had  been  used  and  occupied  by  the 
defendant  and  those  under  whom  he  claims,  ever  since.  That 
fkt  the  time  of  the  extraordinary  and  unprecedented  flood  of 
March,  1865,  the  upper  comer  of  the  building  projecting 
fiothest  into  the  river  was  broken  by  the  flood,  and  the  foun* 
dation  wall  to  all  that  part  of  it  carried  away,  rendering 
the  building  wholly  ui^fe  and  useless,  and  its  ultimate 
destruction  certain  without  the  support  of  the  new  founda- 
tion.  It  was  further  shown  that  the  new  foundation  wall, 
which  the  defen4ant  was  erecting,  was  not  designed  to  be 
constructed,  as  formerly,  at  right  angles  with  the  stream,  so 
as  to  form  a  direct  obstruction  to  the  flow  of  water  on  the 
upper  side,  but  *  diagonally  under  the  building,  so  that  the 
current  coming  against  it  would  be  deflected  instead  of  ob- 
structed,  thus  interrupting  the  flow  of  the  water  to  the  least 
extent  possible,  without  the  removal  of  the  entire  building 
and  its  foundations.  Some  of  the  defendant's  affidavits 
tended  to  show  that  the  deflection  of  the  current  caused  by 
the  wall,  as  the  defendant  was  about  to  construct  it,  would 
not  materially  or  sensibly  interrupt  or  obstruot  the  natural 
flow  of  the  water  in  the  channel  of  the  river,  It  was  also 
shown  that  when  the  building  in  question  wi^i  erected,  the 
eastern  abutment  of  the  bridge,  impiediately  above,  consist- 
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ing  of  BoUd  masonry,  projected  several  feet  ffirtker  into  the 
channel  of  the  river  than  the  walls  of  the  building,  and  that 
it  remained  iq  that  condition  until  within  the  period  of  three 
or  four  years  before  the  flood  of  1865,  when  the  present 
bridge  was  built,  and  the  easterly  abutment  thereof  placed 
further  back  into  the  bank,  thus  e^^posing  the  defendant^» 
building  to  the  action  and  iuterruptioin  of  the  flow  of  the 
water  in  time  of  floods. 

It  was  farther  shown,  that  when  the  new  bridge  was  con-a 
struoted,  the  plaintiff  had  allowed  the  stone  piers  on  which 
it  rested  to  be  extended  down  the  river  below,  far  enough  to 
enable  persons  to  erect  buildings  over  and  across  the  river, 
thus  filling  up  and  narrowing  the  channel  of  the  river  below 
such  bridge  and  opposite  the  defendant's  buildings 

The  affidavits  on  the  part  of  the  plaintiff,  resisting  the 
motion,  tended  to  show  that  the  west  wall  of  the  defendants 
building  was  ten  or  twelve  feet  within  the  natural  channd 
of  the  river  as  it  stood  before  the  flood,  and  that  not^rith^ 
standing  the  new  diagonal  wall,  as  the  defendant  was  about 
to  construct  it,  would  be  less  injurious  than  the  old  one,  still 
it  would  materially  obstruct  the  flow  of  the  iroter  at  that 
point,  and  contribute  to  its  oveiflow  of  the  river  hanlgi,  in 
seasons  of  high  water. 

T.  B.  Strong,  for  the  defendant, 

E.  A,  Baymondj  for  the  plaintiff. 

By  the  Oourt^  Johnson,  J.  The  only  ground  on  which 
the  injunction  in  this  case  can  be  retained  is,  that  the  wall 
when  erected  will  constitute  in  itself  a  public  nuisance,  or 
that  it  will  materially  contrihute  to  the  maintenance  and 
support  of  an  existing  public  nuisance.  Upon  no  other 
.ground  can  the  defendant  be  prevented  from  doing  that 
which  is  obviously  necessary  and  proper  for  tha  security  and 
protection  of  his  property  by  way  of  new  repairs. 
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This  property  has  been  used  and  occupied  by  the  defendr 
ant  and  those  under  whom  he  claims^  and  to  the  same  extent^ 
under  a  title  and  claim  of  right  as  against  all  the  world  *^- 
indiidduals  and  the  public -—» lor  a  period  of  about  fbrty  years, 
and  he  can  not  now  be  disturbed  or  subjected  to  restraint  in 
the  exercise  of  any  of  the  rights  pertaining  to  such  prop- 
erty, except  upon  the  groimd  that  it  is  a  public  nuisance. 

If  it  is  such  a  nuisance,  no  period  of  use  and  occupancy, 
however  extended  and  uninterrupted,  and  i;nder  whatever 
claim  of  right,  will  protect  it  from  abatement  by  the  public 
authorities,  or  the  preventive  remedy  by  injunction  to  restrain 
its  perpetuation  by  lulditions  and  repairs*  This  is  not  denied 
or  controverted  by  the  defendant's  counsel,  but  is  fully  ad* 
mitted.  But  the  fact  that  the  wall  in  question  will  consti- 
tute such  nuisance  when  erected,  or  that  the  building  of 
which  the  wall  is  to  form  a  part  will,  when  such  wall  is  com* 
pleted,  according  to  the  plan  adopted  and  attempted  to  be 
carried  out,  constitute  such  a  nuisance,  is  most  strenuously 
controverted  and  denied.  This  &ct  the  plainti£f  must  estab- 
lish affirmatively,  with  clearness  and  reasonable  certainty, 
or  it  is  not  entitled  to  this  species  of  extraordinary  relief 
It  is  not  enough  to  make  out  a  doubtful  or  possible  case  of 
danger;  but  the  danger  apprehended  must  appear  to  be 
imminent,  and  in  the  natural  course  of  events  clearly  im- 
pending, and  the  mischief  in  its  nature  and  character  irre- 
jMurable. 

If  it  shall  appear  upon  examination  of  the  pleadings  and 
proofs  before  the  court,  with  reasonable  clearness  and  cer- 
tainty, that  this  wall  and  the  building,  of  which  it  is  to 
form  a  part,  occupies  or  is  designed  to  occupy  any  portion 
of  the  bed  of  the  river  and  wUl  naturally  and  necessarily 
obstruct  the  natural  flow  of  the  water  in  the  channel,  and  in 
this  way  contribute,  in  anj  considerable  and  appreciable  de- 
gree, to  the  overflow  of  the  river  banks  at  this  point,  in . 
periods  of  high  water,  it  is  most  dearly  a  public  nuisance, 
and  the  right  to  this  species  of  remedy  clear  and  unquestion- 
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able,  A  river  like  the  (j^eDesee,  flowing  through  a  popnloos 
city,  subject  to  sudden  and  extraordinary  additions  to  its 
average  volume,  should  be  allowed  to  pass  free  from  obatruo- 
tions,  and  its  natural  channel  should  be  guarded  with  extra* 
ordinary  vigilance  against  encroachment,  and  the  law  should 
lend  freely  all  its  powers  to  prevent  or  remove  every  real 
encroachment  when  made  or  attempted*  The  misclue&  of 
an  overflow,  under  such  circumstances,  are  not  easily  meaa* 
ured  and  mi^y  justly  be  said  to  he  irreparable. 

Looking  at  all  the  facts  and  circumstances  presented>  and 
weighing  the  evidence  carefully,  my  mind  has  come  to  the 
undoubting  conclusion  that  the  w^ll  in  question  will,  if  suf-^ 
fered  to  be  erected,  obstruct  the  natural  flow  of  the  water  ta 
such  an  extent  as  to  contribute  in  i^  certain,  sensible  degree 
to  the  accumulation  of  the  volume  of  water  in  the  channel 
above,  and  consequently  to  the  overflow  of  the  banks  when- 
ever the  water  reaches  the  height  necessary  to  such  overflow. 
This,  it  appears  to  me,  is  plainly  established  by  the  proofs, 
which  I  do  not  intend  here  to  review  in  detaiL  It  is  un- 
doubtedly true  that  the  plan  of  this  wall  is  such  that  far 
less  obstruction  is  to  be  apprehended  than  would  be  produced 
by  building  upon  the  old  foundation,  and  perhaps  quite  the 
least,  possible,  that  would  result  from  any  wall  which  could 
be  placed  there  as  a  substantial  support  to  the  de^ndant's 
building.  But  that  it  would  form  a  material,  sensible  ob- 
struction can  not,  I  think,  reasonably  be  doubted.  Aod  this, 
as  it  seems  to  me,  must  be  so  necessarily,  even  though  the 
diagonal  wall  would  only  operate  to  deflect  the  curreut  from 
its  direct  course,  and  not  otherwise  arrest  it,  as  is  claimed, 
and  as  a  portion  of  the  proofs  tend  to  show. 

But  the  defendant  claims  that  even  if  this  building,  or 
this  wall  necessarily  to  be  constructed  for  the  support  of 
such  building,  might,  if  standing  alone  and  without  any  of 
its  present  or  former  surroundings,  be  regarded  as  a  public 
nuisance,  the  plaintiff  should  not  be  allowed,  in  view  of  its 
own  former  conduct  and  practice,  to  allege  it  to  be  so,  or  to 
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1)roceed  against  it  as  such.  It  appears  clearly  that  i^hen  the 
defendant's  building  was  erected  upon  the  preseiit  site,  and 
until  the  construction  of  the  new  bridge  within  three  or  four 
jears  last  past,  the  east  abutment  of  the  bridge,  erected  a^d 
maintained  by  the  plaintiff,  projected  into  the  river  several 
feet  beyond  the  western  wall  of  such  building.  The  defend* 
ant,  therefore,  alleges  that  if  his  building  is  now  a  public  nui« 
aance,  it  has  become  such  only  by  the  act  of  the  plaintiff  in 
lemoving  the  abutment  of  the  old  bridge,  and  constructing  the 
isastem  abutment  of  the  new  bridge  so  much  farther  east  as 
to  bring  the  building  within  the  natural  current  of  the  river, 
lind  that  the  plaintiff  can  not  predicate  a  complaint  of  wroQg 
against  the  defendant  upon  the  necessary  consequences  of  its 
own  acts.  It  may  be  that  had  the  plaintiff  sought  this,  or  a 
similar  remedy,  while  the  old  abutment  remained,  it  woqld 
have  been  denied  upon  the  principle  acted  upon  in  City  of 
Sochester  v.  Curtiss,  {Olarhe,  336.)  In  such  a  case  it  would 
be  obvious  that  the  defendant's  structure  offered  no  impedi- 
ment whatever  to  the  flow  of  the  water  in  the  channel,  but 
that  the  real  and  only  obstruction  was  the  plaintiff's  solid 
abutment  of  stone  immediately  above. 

Upon  the  facts  thus  stated,  the  abutment,  while  it  remained 
there,  was  clearly  a  public  nuisance.  But  that  is  now  out 
of  the  way  and  can  no  longer  serve  as  a  shield  even  against 
danger  from  floods  to  the  defendant's  structure.  It  has  been 
lawfully  and  very  properly  removed  by  the  voluntary  act  of 
the  plaintiff.  How  does  that  help  the  defendant^  or  make 
his  structure  now  any  thing  different  from  what  it  would 
have  been  had  no  such  abutment  ever  been  placed  or  main- 
tained there  ?  I  confess  I  am  unable  to  discover  upon  what 
principle  such  a  result  would  be  produced.  The  facts  would 
not  create  an  estoppel,  clearly,  as  against  an  individual,  much 
less,  I  think,  against  the  public  or  the  plaintiff.  The  most 
that  can  legitimately  be  said  in  the  way  of  defense,  in  such  a 
case,  is  that  the  defendant  was  encouraged  by  the  plaintiff's 
wrongful  act  to  do  the  lesser  wrong  complained  of.    This 
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certainly  oreatas  no  estoppel,  and  I  am  unable  to  see  how  it 
operates  as  a  defense  or  a  shield  in  any  respect. 

It  is  also  claimed  tliat  the  plaintiff  having  allowed  other 
persons  to  extend  the  piers  of  the  bridge  down  the  stream, 
for  the  purpose  of  erecting  buildings  thereon,  and  thus  filled 
up  the  channel  of  the  river  to  a  far  greater  extent  than  would 
be  done  by  the  defendant's  wall  and  building,  should  not  be 
aUowad  to  enjoin  the  defendant.  But  this  presents  a  ques- 
tion of  partiality  in  proceedings  amongst  several  wrongdoers, 
and  the  propriety  of  proceeding  against  one  and  not  another, 
OF  against  all  the  others,  rather  than  a  question  of  legal 
right.  The  law  does  not  excuse  any  one  wrong,  when  dis- 
covered and  established  by  evidence,  merely  because  similar 
wrongs  go  without  complaint  or  punishment. 

On  the  whole,  therefore,  I  am  of  the  opinion  that  the 
motion  should  be  denied  and  the  injunction  retained  until 
the  final  hearing  and  determination  of  the  cause  upon  the 
merits, 

7he  costs  of  appeal,  $10,  to  abide  the  event. 

[MoiTBOB  GsvBSAL  Tbbm,  Jone  i,  186S.    WOtt,  £.  Darwn  8mUk  and  Jb^ 
JqsUoes.] 


^    ■•  4%]^^T!^ioN  Bank  of  Boghesteb  vb.  Jamss  H.  GasciOQTy 
^'^.,t:  impleaded,  &c, 

'Th0  xai^l^J^oX  a  prontoory  note,  payable  in  the  dty  of  New  Tork,  is  aoMde 

and  di^iu^ted  in  the  oountiy,  and  a  portion  or  the  whole  of  the  proceeds 

paid  to  the  borrower  in  a  draft  upon  the  dty,  at  the  UBoal  piioe  or  dMrga 

s\         for  diy  drafts,  does  not  render  such  notes  usurious. 

''•-"«1^SI||i^tt)e  note  might  be  held  to  be  nsnrions  if  both  the  place  of  payme^^ 

thereof  and  the  purchase  of  the  draft  were  made  the  condition  of  the  loaa. 

jP«r  JOHBBOB,  J. 

But  where  nothing  of  that  kind  is  shown,  and  for  aught  that  appears  in  t^ 
finding  of  fkcts,  the  borrower  desired  a  draft  on  the  dty  for  his  own  conver 
nience,  if  the  ftct  was  otherwise,  it  is  for  the  defendant  alleging  the  usury  tp 
proTeit. 
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A  notarial  oertiflcate  of  preeentpient,  protest  for  non-paymeiit^  apd  notice 
thereof  Se  properly  received  as  presumptiTe  eridenoe  of  the  fiicts  stated 
therein,  where  the  defendant  does  not  by  his  answer  deny  the  flust  of  hftying 
receiTed  notice,  but  on  the  contrary  be  admits  that  he  received  notice,  though 
not  until  nearly  a  month  after  the  note  fell  due. 

The  statute  making  sach  certificate  presumptiTe  evidence  of  the  fiiets  contained 
tlierein,  unless  the  defendant  shall  annex  to  his  plea  an  affldatit  denying  the 
xeceipt  of  notice,  (8  JS.  S,  6th  ed.  283,  (  8fl,)  only  applies  where  no  notice  has 
been  leceiTed  at  any  time. 

Ifhetber  the  reriflcalion  of  an  answer  can  be  made  to  ftiUUl  the  statute  raqqlre- 
i^ent  of  aa  affldavit  of  denial  aimexed  to  the  pleading  1    Qmstv. 

ACTION  upon  a  promissory  note  made  by  John  M.  Win^- 
low  and  ii^dorsed  by  the  defendant  Gregory^  of  which 
the  following  is  a  copy : 

«'  ^450.00.  Rochester,  December  7,  1864, 

Three  months  after  date^  I  promise  to  pay  to  the  order  of 
James  H.  Gregory,  Esq.  four  hundred  and  fifty  dollars,  at 
the  Albany  City  Pank,  value  received. 

(Signed,)        J.  M.  Winslow/' 

The  pomplaint  alleged  the  indorsement  of  the  note  by  the 
defendant  Gregory,  and  the  transfer  and  delivery  thereof  to 
the  plaintiff,  who  is  now  the  holder  and  owner ;  the  due  pre- 
sentment thereof  and  demand  of  payn^ent,  at  the  Albany 
City  Bank,  by  a  notary  public ;  refusal  of  payment,  and 
protest  fbr  non-f payn^ent. 

The  answer  of  the  defendant  Gregory  alleged  ih^^fl^fiitt  lb 
no  knowledge  or  ip^rmation  sufficient  to  form  ^b^w  that     ^^^ 
the  promissory  note  set  forth  in  the  complaint^^v^lf  dulj^o^v^^''^ 
at  all  protested,  or  that  he  had  due  or  any  notice^f  tMi  pi^        <^« 
sentment,  demand,  non-payment  or  protest  thereM  prior  ^t^  b»*^  ^ 
the  5th  day  of  April,  1865;  and  he  further  all^eec^Mhat 
although  said  promissory  note  was  due  and  payabh 
10th  day  of  March,  1865,  no  notice  of  presentment,  demand, 
non-payment  or  protest  thereof  was  at  all  received  by  said 
defendant  until  on  or  about  the  5th  day  of  April,  aforesaid. 
And  for  a  second  defense,  the  said  defendant  alleged  that 
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when  gaid  note  was  presented  to  the  bank  for  diBcount,  it 
was  corruptly  and  nsuriouslj  agreed  by  and  between  the 
plaintiff  and  the  defendant  Winslow,  that  as  a  condition  for 
the  discounting  of  the  same,  and  to  enable  the  plaintiff  to 
have  and  receive  for  the  money  so  loaned  by  said  plaintiff  to 
the  defendants,  and  for  the  use  and  forbearance  thereof,  more 
than  seven  per  cent  per  annum  for  the  time  the  said  note  had 
to  ran,  that  said  note  should  be  made  payable  in  Albany, 
and  that  the  defendants  should  receive  for  the  said  note  a 
draft  on  Albany,  for  the  face  of  said  note,  less  the  simple 
interest  thereon,  and  should  pay  for  the  said  draft  one  half 
of  one  per  cent  on  the  amount  thereof,  thus  enabling  the 
plaintiff  to  realize  and  have  for  the  loan  and  forbearance 
of  said  money,  a  sum  larger  than  at  and  after  the  rate  of 
seven  per  cent  per  annum ;  and  in  pursuance  of  said  cor- 
rupt and  usurious  agreement,  the  defendants  did  pay  for  the 
said  draft  the  said  one  half  of  one  per  cent  on  the  amount 
thereof,  and  in  fact  received  as  the  avails  of  the  discounting 
of  the  said  note  the  amount  of  $416.25,  and  no  more,  thus 
paying  or  agreeing  to  pay  $2.25  more  than  the  lawful  inter- 
est for  the  money  so  loaned,  as  aforesaid;  that  the  said 
money,  as  the  plaintiff  well  knew,  was  to  be  used  in  the  de- 
fendants' business  at  Bochester,  and  that  the  said  draft  was 
not  purchased  or  received  at  the  instance  or  request  of  the 
defendants,  but  at  the  requirement  of  the  plaintiff,  and  so 
the  said  promissory  note  was  usurious  and  void. 

A  trial  by  jury  having  been  waived  by  the  parties,  the 
action  was  tried  before  a  Justice  of  this  court,  at  the  Monroe 
circuit  in  October,  1865.  The  said  Justice  found,  as  matter 
of  fact,  that  on  or  about  December  7,  1864,  one  John  M. 
Winalow  made  his  note,  described  in  the  complaint;  that 
the  note  was  indorsed  by  the  defendant  Gregory,  and  pre- 
sented by  the  said  Winslow  to  the  plaintiff  for  discount ; 
'  that  the  note  was  discounted  by  the  cashier  of  the  plaintiff, 
by  deducting  therefrom  the  legal  interest  for  the  time  the 
note  had  to  run ;  that  after  the  note  was  discounted,  the 
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caaliier  stated  to  Winslow  that  he  could  not  give  him  the 
currency ;  that  Winslbw  then  proposed  to  take  a  dl^t  on 
New  York  for  $400,  for  part  of  the  amount,  and  cujrrency 
for  the  balance ;  that  this  was  assented  to  by  the  cashief>  and 
a  draft  on  New  York  given  for  $400,  for  which  Winslow  was 
charged  the  sum  of  two  dollars,  that  being  the  rate  of  ex- 
change on  New  York  at  that  time,  and  currency  was  given 
for  the  balance  of  the  discount ;  that  when  the  said  note 
matured  it  was  duly  presented  for  payment,  and  payment 
demanded  and  refused ;  and  that  the  same  was  duly  pro- 
tested, and  due  notice  of  such  presentment,  demand,  non- 
payment and  protest  given  to  the  defendant  Gregory* 

As  a  conclusion  of  law,  the  Justice  found  and  decided  that 
the  plaintiff  was  entitled  to  judgment  against  the  defendant 
Gr^ry  for  the  amount  of  said  note,  with  interest,  and  ex- 
penses of  protest. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  certificate 
of  a  notary  public,  which  averred  the  presentment  of  the  note 
for  payment,  at  the  Albany  City  Bank,  where  the  same  was 
payable,  and  demand  and  refusal  of  payment,  on  the  10th 
day  of  March,  1865,  and  that  on  the  same  day,  the  notary 
put  into  the  post  office  at  Albany  notices  of  protest  directed 
to  the  defendant  Qregory,  and  G.  E.  Jennings,  cashier,  at 
Bochester,  that  being  their  reputed  place  of  residence,  and 
the  post  office  nearest  thereto ;  the  postages  being  prepaid. 
The  defendant's  counsel  objected  to  the  admission  of  the 
certificate  in  evidence,  on  the  ground  that  where  an  affidavit 
18  annexed  to  the  answer,,  denying  the  receipt  of  the  notice 
of  protest,  (as  is  the  case  here,)  the  certificate  is  not  the 
proper  evidence  that  notice  of  protest,  demand  and  non-pay- 
ment has  been  given.  The  court  overruled  the  objection, 
and  received  the  certificate,  and  the  defendant's  counsel 
excepted. 

Judgment  being  entered,  upon  the  Judge's  finding  of  iacts, 
the  defendant  Gregory  appealed  to  the  general  term. 
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H.  dk  O.  H.  Humphrey f  for  the  appellant 
O.  E.  Mum/ordy  for  the  respondent. 

By  the  (hurty  JoHNdON,  J.  tt  seems  to  be  well  settled^ 
by  several  decisions  in  the  Court  of  App^s,  that  the  mere 
fact  that  a  note  has  been  discounted  in  the  country,  made 
payable  in  the  city  of  New  York,  and  a  portion  or  the  whole 
of  the  proceeds  paid  to  the  borrower  in  a  draft  upon  the  city^ 
at  the  usual  price  or  chftrge  for  city  drafts,  does  not  render 
such  note  usurious.  {Marvine  v.  SymerSy  12  N.  T.  Repi 
225.  Olivef  Lee  dk  OoJs  Bank  v.  Walbridgey  19  id.  134 
Initrnaiiowal  Bank  v.  Bradlty^  Id.  245.)  Perhaps  it  might 
be  held  to  be  so,  if  both  the  place  of  the  payment  of  the 
note  and  the  purchase  of  the  draft  were  made  the  condition 
of  the  loan.  But  nothing  of  that  kind  appears  here,  even 
conceding  that  the  note  was  not  in  fact  discounted  until  the 
borrower  had  received  the  avails.  For  aught  that  appears  ill 
the  finding  of  facts,  the  borrower  desired  the  drafts  for  his 
own  convenience*  If  the  fact  was  otherwise  it  was  for  the 
defendant  alleging  the  usury  to  prove  it,  and  have  the  fact 
inserted  in  the  finding  of  facts.  But,  upon  looking  into  the 
evidence,  it  does  not  appear  that  any  such  condition  was  im-*- 
posed  beforehand,  or  at  least  it  does  not  so  clearly  appear 
as  to  warrant  the  court  in  interfering  on  the  ground  that 
such  fact  is  not  found. 

The  notarial  certificate  was  properly  revived  in  evidence. 
The  defendant  does  not  deny  the  fact  of  having  received 
notice  of  the  non-payment  of  the  note.  On  the  contrary, 
his  answer  admits  that  it  was  received,  though  not  until  the 
5th  of  April,  after  the  note  fell  due.  It  may  have  been 
made  on  the  right  day  tod  duly  forwarded ;  and  nothing  ia 
alleged  in  the  answer  to  the  contrary.  The  statute  only 
applies  where  no  notice  has  been  received  at  any  time.  Such ' 
is  its  plain  language  and  obvious  intent;  {Sesa,  Laws  of 
1833,  ch.  271,  §  8.)    It  is  unnecessary,  therefore,  to  deter- 
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tsahe  whether  the  verification  of  the  pleading  can  be  made 
to  fulfill  the  statute  requirement  of  an  affidavit  of  denial 
annexed  to  the  pleading.  The  judgment  must,  therefore^  be 
affirmedt  < 

[MovBoii  Obvxbal  Tebx,  iftme  4, 1866.    WeOet,  St  Darwin  Smith  and  Jhhi^ 
«dfi,  Jnafioito:] 


FxKNSB  V8.  The  Buffalo  and  State  Lini)  i^AiLBOAD 

COMPANT. 

<}oodi  destifaed  for  8.,  a  plac^  beyond  Dunkirk,  BUt  directed  to  F.  at  IJnnkirk, 
WW9  transported  by  the  d^fbnduit,  upon  ita  ntUroad,  from  BnfiUo  to  Dtra- 
kiik.  On  the  day  of  their  arriral  at  the  latter  place,  the  goods  were  oaBed 
I6r  by  the  carrier  who  was  te  carry  them  fh>m  Donkirl^  to  8,  The  defend- 
ant,  owing  to  other  engageinents  of  its  agent,  was  not  ready  to  make  the 
dellTery  When  called  for;  and  it  was  mutually  agreed,  for  the  oomrehience 
of  both  parties,  that  the  gdiOds  shonld  remain  in  the  defendant's  wAi^Aiotise, 
where  they  were,  until  thd  next  morning.  Daring  the  night,  the  warehonae 
took  fire,  by  accident,  and  the  goods  were  consumed. 

Aid  thai  the  liability  of  the  defendant  as  a  common  carrii^  continued,  until 
the  prop^y  abbtUd  be  adfaally  delirer^  to  the  next  barrier. 

APPBAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  against  the  defendant 
BB  a  common  carrier,  to  recoter  the  value  of  goods  which  it 
had  undertaken  to  transport  from  BufiiEilo  upon  its  railroad, 
and  deliver  at  Dunkirk,  and  which  goods,  as  the  plaintiff 
claimed,  were,  by  the  negligence  and  carelessness  of  the  de- 
ftndant,  destroyed  by  fire,  while  in  the  defendant's  care  and 
custody,  at  Dunkirk. 

Upon  the  trial  it  was  proted  that  on  the  16th  day  of  May, 
1861,  at  the  city  of  New  Tork,  the  plaintiff  delivered  cer- 
tain household  furniture,  bedding  and  clothing,  of  the  value 
of  five  hundred  and  forty-seven  dollars  and  eighty-three 
cents,  to  a  common  carrier  at  the  city  of  New  Tork,  marked 
M  Mows :  '<£.  P.  Fenner,  Dunkirk,  ^.  T.''    That  said 
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goods  wera  deliyered  by  such  cani^^  at  the  city  of  BxdSalo^ 
to  the  defendant,  marked  as  aforesaid,  and  were  by  said  A^ 
fendant  carried  on  its  railroad  from  Buffido  to  Dunkirk. 
That  said  goods  were  in  fact  in  course  of  transportation  to 
SindairviUe,  Chautauqua  county,  New  York,  but  that  the 
defendant  had  no  notice  thereof,  until  they  were  called  for  by 
the  carrier  Austin,  as  hereinafter  set  forth.  That  they  arriyed 
at  Dunkirk  during  the  afternoon  of  tho  24th  of  May,  and  i^ere 
unloaded  by  the  defendant  from  the  cars,  and  properly  stored 
within  its  freight  house  at  that  place,  ready  for  delitery« 
The  freight  house  was  a  substantial  wooden  buildings  as 
secure  as  wooden  freight  houses  usually  are«  That  during 
the  latter  part  of  the  same  afternoon  one  Alfred  Austin,  who 
was  a  teamster  engaged  in  the  business  of  carrying  goods  by 
team  between  Dunkirk  aforesaid  and  Sindairrille,  ChautaU'* 
qua  county,  and  who  was  authorized  by  the  plaintiff  to  obtain 
said  goods,  called  at  the  office  of  the  defendant,  at  Dunkirk, 
with  his  team,  and  asked  for  said  goods,  and  haying  ascer* 
tained  that  they  had  arriyed,  paid  the  freight  thereon,  being 
the  sum  of  thirteen  dollars  and  fifty-one  cents,  and  signed  a 
receipt  therefor.  That  he  then  went  to  Bichard  Hays,  the 
employee  of  the  defendant,  whose  business  it  was  to  attend 
to  the  deliyery  of  such  goods,  and  found  him  engaged  in  the 
deliyery  of  goods  to  other  parties.  That  it  was  then  nearly 
six  o'clock,  the  hoiur  at  which  said  freight  house  was  ordinarily 
closed ;  and  the  said  Austin  haying  occasion  to  be  in  Dun- 
kirk the  next  morning  for  other  goods,  it  was  then  and  there 
arranged  between  him  and  Hays  that  Austin  should  not  wait 
for  the  plaintiff's  goods  that  night,  but  should  call  therefor 
in  the  morning.  That  thereupon  said  Austin  went  away. 
That  during  the  ensuing  night  the  freight  house,  in  which 
said  goods  were  stored,  was  accidentally  destroyed  by  fire, 
which  caught  from  an  adjacent  building,  and  said  goods 
wholly  consumed.  That  in  the  preseryation  of  said  goods, 
ftom  the  time  the  same  were  stored  as  aforesaid,  the  defend-, 
aat  used  ordinary  care  and  diligence.    Upon  motion  of  the* 
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plaintiff's  counsel)  the  complaint  was  amended,  inserting  after 
<<  Dunkirk  aforesaid"  the  words  "  to  be  further  convejed  from 
there  to  Sinclairville,  their  ultimate  destination/'  And 
thereupon,  the  proofs  being  closed,  the  counsel  for  the  de- 
fendant asked  the  referee  to  decide  that  the  plaintiff  was  not 
entitled  to  recover  in  this  action.  The  referee  refused  so  to 
decide,  and  the  defendant's  counsel  excepted.  The  referee 
found  the  above  facts^  substantially,  and,  as  a  conclusion  of 
law,  he  found  and  decided  that  the  defendant  was  liable  as  a 
common  carrier,  for  the  damages  sustained  by  her  in  the  loss 
of  said  goodd ;  and  that  the  plaintiff  was  entitled  to  judg- 
moit  for  $561.34,  the  value  of  said  goods,  including  said 
fireight  moneys,  together  with  interest  and  costs,  and  ordered 
judgment  for  the  plaintiff,  for  that  amount)  from  which  judg- 
met  the  defendant  appealed. 

Sherman  8.  Bogers,  for  the  appellanti  I.  When  the  re- 
spondent's goods  arrived  at  Dunkirk,  upon  the  appellant's 
can,  and  were  unloaded  by  the  appellant  and  properly  stored 
within  its  freight  house  at  that  place,  readjr  for  delivery,  the 
relation  of  common  carrier  ceased,  eo  instafUi.  This  doctrine 
is  fully  sustained  by  the  following  cases :  Tkomaa  v.  Boston 
and  Prov.  B,  B.  Oo.y  10  ife^o.  477 ;  Nortaay  Plains  Co.  v. 
Boston  and  Maine  B.  jS.,  1  Orapy  274 ;  McCariy  v.  New 
York  and  Erie  B.  B.  Co.,  30  Penn.  B.  247 ;  lUinois  Cent. 
B.  B.  Co.  V,  Alexander  J  20  III.  B.  23 ;  Porter  v.  Chic,  and 
Bock.  Isl.  B.  B.  Co.,  Id.  4fyi]  Bichards  v.  iftcA.  Southern 
jB.  B.  Co.j  Id.  404 ;  Davis  v.  same,  Id.  412.  The  doctrine 
of  these  cases  would  seem  also  to  have  been  fully  approved 
by  this  court  in  Goold  v.  Chopin,  (10  Barb.  612.)  That 
case,  it  is  true,  has  been  overruled,  but  simply  upon  the  ground 
that  the  floating  bai^e,  to  whi<ih  the  goods  were  transferred 
by  the  first  carrier,  was  not  a  warehouse.  The  correctness 
of  the  decision  of  the  court  upon  the  question  decisive  of 
the  case  now  at  bar  was  not  impugned.  {See  also  ike  New 
Albany  B.  B.  Co.  v.  CampbeU,  12  Ind.  Bq>.  55.) 
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II.  It  was  not  heoesaarj  that  the  coiiBignee  ahoiild  give 
notice  of  the  arriyaL  (Norway  Plains  Co.  v.  Bostok  ^nd 
Maine  B.  B.y  1  Oraff^  .274^  and  other  cases  above  ctfecK.) 
But  if  such  notioe  was  nedesBaiy,  it  was  given*  Anstiiiy  the 
teamster^  who  was  authoriaed  by  the  plaintiff  to  call  for  the 
goods,  had  notice  that  they  had  arrived  and  were  reAdy  for 
delivery.  He  thereupon  paid  the  freight  and  received  the 
goods. 

nil  The  respondent  not  only  had  notice,  but  a  re^tsonable 
time  had  elapsed  within  which  to  obtain  the  delivery  of  the 
goodsi  There  was  no  refusal  to  deliver  them,  but  an  amica- 
ble arrangement  between  Austin  and  the  warehouseman  Hays, 
that  Hays  ^^  should  not  wait  for  the  goods  that  night,"  but 
should  call  therefor  in  the  morning.  This  agreement  must 
be  deemed  to  have  terminated  the  relation  of  carrier^  if  it  had 
not  previously  ended.  It  is  unimportant  that  Austin  was 
also  a  carrier,  and  was  to  take  the  goods  to  Sinclairrille. 
The  destination  of  the  goods,  so  &r  as  the  appellant  is  con- 
cerned, was  Dunkirk,  and  it  is  not  to  be  treated  as  to  inter- 
mediate carrier.  The  ground  on  which  the  referee  decided 
the  case  is,  therefore,  clearly  untenable. 

lY;  In  any  event,  it  must  be  held  that  if  the  appellant's 
character  of  carrier  ceased  upon  the  unloading  of  the  goods 
and  their  deposit  in  its  warehouse  ready  for  delivery,  it  was 
not  reinstated  by  what  took  place  between  Austin  and  the 
warehouseman. 

v.  The  rule  contended  for  in  our  first  point  is  not  only 
reasonable^  but  exceedingly  simple  and  easy  of  application. 
1»  To  require  the  giving  of  notice  and  the  lapse  of  a  reason- 
able time  After  the  arrival  of  the  goods,  within  which  the 
consignee  may  obtain  them,  is  to  impose  conditions  which 
seem  to  be  unreasonable,  and  in  many  instances  difficult  of 
performance.  (As  to  notioe,  see  1  Cfratfy  supray  275.)  And 
what  is  a  reasonable  time,  will  in  each  case  be  a  disputed 
question,  which  must  be  settled  by  litigation.  2.  To  require 
notioe  without  also  saying  that  a  reasonable  time  must  elapse 
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within  which  the  consigiiee  may  obtain  his  goods,  is  to  insist 
upon  a  senseless  formality — the  sole  object  of  notice  being 
to  give  the  consignee  the  infonnation  that  his  goods  have 
arrived,  and  an  opportunity  to  take  them  away.  We  submit 
that  the  questions  in  this  case  are  open  in  cases  of  carriage 
by  water.  There  is  no  authority  here  that  the  ctoier  is  lia- 
ble as  such  after  delivery  in  suitable  warehouse  and  notice. 
3.  This  rule  has  also,  as  we  have  seen,  received  the  approba- 
tion of  three  of  the  most  important  states  of  the  Union.  In 
these  days  of  extmded  lines  of  railway  passing  throc^h  many 
states,  it  is  exceedingly  important  that  there  be  uniformity 
of  decision  on  this  subject.  We  submit,  therefore,  that  the 
decisions  from  neighboring  states,  which  we  have  cited,  should 
have  very  great  we^ht,  and  unless  clearly  wrong,  or  in  con- 
flict with  the  settled  law  of  this  state,  should  be  followed.  ^ 

Cox  <t  Avety^  for  the  respondent.  I.  The  duty  of  com- 
mon carriers  is  as  well  to  deliver  as  to  carry ^  and  a  &ilure 
in  either  respect  renders  them  liable.  (Angell  on  Carriers , 
§§  281,  262,  287,  and  many  cases  eited.  2  KeHfs  Com.  4ih 
ed.  604)  Now  unless  it  can  be  maintained  that  making  this 
arrangement  with  Austin  was  equivalent  to  a  delivery,  the 
defense  can  not  be  sustained.  No  agency  was  shown  in 
Austin,  or  authority  from  us  to  make  this  arrangement.  The 
parties  concerned  #ere:  first,  the  plaintiff;  second,  the  do- 
defendant  Whero  is  the  authority  in  Austin  to  make  any 
arrangement  with  the  defendants,  to  relieve  them  from  lia- 
bility to  us  in  respect  to  this  property  ? 

II.  Excuses,  evasions  or  shiftings  of  responsibility  by  com- 
mon carriers,  in  respect  to  goods  in  their  custody,  are  not 
tolerated  by  our  law»  (Angdly  §§  796,  299.  Merritt  v. 
HarlCy  29  N.  Y.  Rep.  117.)  If  the  arrangement  amounted 
to  a  shifting  of  responsibility  as  between  Austin  and  the 
defendantSj  it  yet  did  not  absolve  the  defendants  from  their 
obligation  to  the  plaintiff.  The  plaintiff  is  not  a  party  to 
that  *^  arrangement.**    The  defendants  may,  if  they  choose. 
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look  to  Aufitin  for  their  indemnity ;  but  they  can  not  require 
us  to  do  so,  for  we  have  not  agreed  to. 

III.  The  policy  of  this  state,  and  the  principles  of  our 
jurisprudence  hold  carriers  responsible  for  goods  in  transUuy 
until  they  are  actually  in  the  custody  of  the  next  carrier. 
(10  N.  r.  JSep.  431.  20  id.  364.  25  id.  364.  29  id.  117.) 
Should  Austin  by  ^^  arrangement "  with  the  defendants  assume 
the  liability  in  respect  to  goods,  as  soon  as  they  arrive,  (on 
the  defendant's  railroad,)  within  twenty  miles  of  Dunkirk, 
would  such  an  arrangement  affect  the  rights  of  ownem,  so 
as  to  absolve  the  defendant  from  responsibility  as  to  losses 
occurring  within  the  twenty  miles?  The  answer  of  the 
plaintiff  to  this  arrangement  is  still,  ^^Non  in  hoc  ftzdera 
veniJ*  The  law  establishes  the  obligations  of  the  carrier. 
No  contract  which  he  can  make  with  A^L€tin  can  change  them. 
^'  This  liability  exists  independently  of  the  contract,  having 
its  foundation  in  the  policy  of  the  law ;  and  it  is  upon  this 
legal  obligation  that  he  is  charged  as  carrier,  for  the  loss  of 
property  entrusted  to  him.''  {Merritt  v.  Earhj  29  N.  T. 
Bep.  122.)  Finally — To  sanction  and  enforce  the  exemption 
desired  in  this  case  by  the  defendant,  would  go  far  to  over- 
turn the  established  obligations  of  carriers,  and  destroy  the 
public  confidence  in  the  laws  of  New  York. 

By  the  Courty  JoAkson,  J.  The  decision  in  Oould  v.  Cha- 
pin  and  others^  (20  N.  Y.  Bep,  259,)  is  entirely  decisive  of 
this  case.  In  that  case  the  Court  of  Appeals  overruled  the 
decision  of  this  court,  and  held  the  carrier  liable  until  the 
goods  had  been  actually  delivered  to  the  next  carrier.  The 
goods  in  that  case  had  been  held  for  a  number  of  days  for 
the  next  carrier,  who  had  been  repeatedly  requested  to  come 
and  take  them)  by  the  defendant.  This  case,  upon  the  facts, 
is  by  no  means  so  strong  for  the  carrier  as  that.  Here  the 
goods  were  called  for  on  the'day  of  their  arrival  at  Dunkirk, 
by  the  carrier,  ^ho  was  to  transport  them  from  that  place  to 
the  place  of  their  destination,  and  the  freight  and  charges 
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paid.  The  defendant,  owing  to  other  engagements  of  its 
agent,  was  not  ready  to  make  the  delivery  when  called  for ; 
and  it  was  mutually  agreed,  for  the  convenience  of  both,  as 
I  understand  the  case,  that  the  goods  should  remain  and  be 
delivered  the  next  morning,  as  it  was  then  nearly  time  for 
closing  the  storehouse  in  the  evening.  In  such  a  case  the 
liability  of  the  carrier  clearly  continues,  within  all  the  cases 
in  this  state. 

The  judgment  must  be  afiirmed. 

[MovmoB  GiirBRU*  TbbMi  Jnoe  4, 1866.    FUbt,  JSl  J>arwm  Smith  and  /oAm- 
adMy  Jiistioes.] 
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Fonda,  impleaded  with  others. 

Where  the  complaint  alleged,  and  the  proof  ahowed,  thai  the  deltadanta  were 
proceeding  to  acquire  the  title  to  land  under  a  deetroyed  Insinmient,  or  to 
put  themaelree  in  a  situation  to  assail  the  plaintiff's  title  to  the  same  prem- 
ises, and  secure  such  title  to  themselves  through  that  deed ;  and  they  in  Ikct 
asked  affirmatire  relief,  in  their  answer,  Tia.  that  the  plaintiff's  conTeyance, 
onder  whidi  she  claimed  an  absolute  title  to  the  premises,  might  be  adjudged 
fraudulent  and  void  and  decreed  to  be  cancelled  and  annulled ;  and  the  cause 
had  been  Ailly  tried  upon  all  the  questions  of  fstct  inrolred  without  objec- 
tion ;  Mdd  that  it  was  then  too  late  to  suggest  that  the  case  was  not  properly 
before  the  oonit,  for  determination.* 

MM,  €(ao,  that,  in  either  aspectp^whether  the  case  was  to  be  rsgarded  as  strictly 
In  the  nature  pf  a  biU  in  equity  <o  rmno9$  e  €bud  upon  the  title  to  real  estate, 
or  generaDy,  in  the  nature  of  a  bill  quia  timet,  to  settle  the  plaintiff's  title  to 
the  property,  and  establish  it  securely  against  all  claims  which  might  be 
brought  against  it  by  rsason  of  the  destroyed  deed— the  case  was  dearly  one 
of  equitable  oogniaance,  and  the  action  might  be  maintained  upon  either  or 
both  grounds. 

When  a  deed  has  been  delivered,  so  as  to  divest  the  grantor  of  the  title,  and 
vest  it  in  the  grantee,  the  subsequent  destruction  of  it  by  the  parties  will  not 
change  the*  title  back  to  the  grantor,  and  reinvest  him  with  it. 

It  is  well  settled  that  a  condition,  in  a  conveyance,  can  only  be  reserved  for  the 
benefit  of  the  grsntor  of  the  estate,  and  his  heirs ;  and  that  no  stranger  can 
take  advantage  of  the  breach  of  a  condition. 
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ITntil  M-eotrj  by  the  gntntpf >  Qr  his  heitB,  for  f^  bnaeh  of  a  condition,  ft^ 
eftate  is  not  (orfeitedi  but  rei^aiDS  in  the  gnMit0e;^  Mere  negl<9ct  to  peilbm 
the  oondition  is  not  sufficient  to  work  a  forfeitures 

Nor  is  a  mere  verbal  reAisal  by  the  grantee  to  perform  the  condition,  if  be  Is 
an  infimt,  at  the  time. 

To  oonstitnte  a  deUvery  of  a  deed,  so  that  it  shall  beoome  effect  to  tnosf^r 
title  to  real  estate  fh>m  one  to  another,  there  must  be  an  accep^ce  by  the 
person  to  whom  it  is  made.  Acceptance  by  the  grantee  is  an  essential  p^ 
of  a  delivery,  in  law. 

Where  a  deed  or  other  instmment  is  handed  over  by  the  mata\  to  the  O^f0t 
party,  and  retained  by  the  latter,  and  nothing  farther  is  said^  the  lavir  pre* 
Rtunes  that  the  instrument  is  made  according  to  the  agreement,  and  that  the 
party  to  whom  it  Is  thus  handed  ov«r  accepts  it  as  a  delivery  in  fhlflUment 
of  the  agreement  between  them. 

Slut  it  is  not  every  mere  handing  over  and  retention  for  a  greater  or  less  period 
of  time  which  will  constitute  a  full  and  effectual  delivery  of  an  instrument^ 
If  it  is  taken  by  the  grantee  or  otbep  party  merely  for  the  purpose  of  exam-^ 
ination,  to  see  whether  it  is  in  accordance  with  the  agreement,  it  is  no  deliv-» 
ery,  unless  the  party  concludes  to  retain  it^  after  such  examination. 

And  so,  where  a  par^  p:)akes  a  purchase  of  land,  an4  the  sgreement  is  that  Qfo 
vendor  is  to  convey  it  to  the  purchaser,  by  a  deed  with  some  special  provi- 
sion in  it,  and  a  deed  is  made  and  handed  over  to  such  purchaser,  which 
conveys  the  land  to  another  person,  and  the  purchaser  receives  It  without  any 
examination  of  its  contents,  understanding  and  believing  that  it  is  a  dee4 
made  to  him,  and  which  vests  the  title  in  him,  and  he  retains  it  in  that  belief^ 
imtil  he  discovers  that  it  is  not  such  an  instrument  as  he  was  to  have,  an4 
does  not  give  him  the  land  which  he  had  purchased  and  paid  lioi\  be  may 
letum  it  to  the  vendor  and  require  one  to  be  made  in  acoordanee  with  the 
agreement. 

|7o  vaHd  and  efi^tual  dsliveiy  has  been  made,  in  soefa  a  case ;  and  upon  the 
discovery  of  the  mistake  or  error  within  a  reasonable  tame,  and  before  any 
other  rights  have  intervened,  founded  upon  the  instrument  as  made  and  thus 
retained,  the  party  receiving  it  may  reftiae  to  retain  it,  and  may  return  it  and 
demand  one  in  accordance  with  the  agreement. 

A  porchaaer,  by  the  purchase,  and  payment  of  the  price,  of  land,  aoqulres  the 
entire  equitable  title,  and  the  vendor  only  holds  the  naked  legal  title,  withoiui 
any  real  interest,  hi  trust  for  him,  and  can  not  convey  it  to  another  withoni 
his  ooDsent.  And  if  such  consent  is  never  in  ihot  g^ven,  the  title  will  not 
pass  from  the  vendor,  by  his  conveyance  to  anotherw 

THIS  is  an  action  in  equity^  brought  hj  the  plaintiff  for  the 
purpose  of  removing  what  she  claims  to  be  a  cloud  on 
her  alleged  title  to  real  estate^  at  Lima,  in  the  county  of 
Livingston.    The  plaintiff  claims  title  in  fee  to  the  premises 
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in  question,  and  poBsession  under  that  title.  She  then  alleges 
that  Helen  T.  Fonda,  one  of  the  defendants,  reoovered  a 
judgment  in  this  court  on  the  24th  day  of  Mavoh,  1862, 
against  Franklin  J.  Fonda,  another  defendant,  for  costs  in  a 
suit  for  divorce,  which  judgment  was  docketed  in  the  clerk's 
office  in  Livingston  county,  on  the  11th  day  of  April,  1862, 
and  an  execution  issued  on  that  judgment  against  the  prop- 
erty of  Franklin  J.  Fonda,  to  the  sheriff  of  Livingston  county, 
William  B.  Leman,  a  defendant  in  this  action,  on  which  the 
sheriff  advertised  and  sold  these  premises  as  the  property  of 
Franklin  J.  Fonda ;  and  on  that  sale  Sparrow  S.  Sage,  one 
of  the  defendants,  bid  off  the  premises,  and  got  a  sheriff's 
certificate  of  sale,  which  is  recorded  in  the  clerk's  office  of 
Livingston  county.  This  sheriff's  certificate  the  plaintiff 
alleges  to  be  a  doud  on  her  title.  The  plaintiff  then  alleges 
that  Sparrow  S.  Sage  and  Helen  T.  Fonda  threaten  to  pro- 
cure a  sheriff's  deed  on  this  sale,  apd  that  they  claim  that 
Franklin  J.  Fonda,  at  the  time  said  judgment  was  docketed 
in  Livingston  county,  had  an  interelt  in  the  premises  which 
was  bound  by  the  judgment,  and  liable  to  be  sold  on  the 
execution.  The  plaintiff  also  alleges  that  Franklin  J.  f^onda 
never  had  any  interest  in  the  premises,  and  never  daimed  to 
nave  any  interest  therein,  either  in  law  or  equity ;  and  that 
said  Sparrow  S.  Sage  and  Helen  T,  Fonda  refuse  to  release 
or  relinquish  their  claim,  which  is  a  oloud  and  incumbrance 
upon  the  title  of  the  plaintiff ;  which  she  prays  may  be  re- 
moved by  the  judgment  of  the  court. 

On  the  above  allegations  in  her  complaint,  verified  by  her 
affidavit,  together  with  the  separate  affidavits  of  the  plaintiff 
herself,  and  Franklin  J.  Fonda  and  Jeffrey  W.  Vary,  she 
obtained  an  injunction  against  the  purchaser.  Sparrow  S. 
Sage,  Helen  T.  Fonda  and  the  sheriff,  Leman. 

After  the  complaint  had  been  made  and  sworn  to,  and  the 
injunction  obtained,  the  plaintiff  made  an  amended  com- 
plaint, which  is  the  same  in  substance  with  the  original, 
with  the  exception  of  certain  allegations  now  for  the  first 
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time  put  forth  in  this  action.  These  aUegations  are,  that 
the  said  Sparrow  and  Helen  pretend  apd  claim  and  insist 
that  the  said  Franklin  J.  Fonda  was  the  owner  of  said  prem- 
ises, or  had  some  interest  therein  that  could  be  sold  upoa 
said  execution  at  the  time  of  the  docketing  of  s^id  judg- 
ment, and  the  plaintiff  alleges  that  the  facts  in  regard  to  said 
pretended  interest  in  said  Franklin  J.  Fonda,  are  as  follows, 
viz :  Heretofore,  and  on  or  about  the  9th  day  of  Pecember, 
1857,  one  Samuel  T,  Vary  was  the  owner  in  fee  simple  of 
said  premises,  which  were  then  of  the  value  of  $3700 ;  that 
this  plaintiff  being  desirous  of  purchasing  the  same  for  her 
own  use  and  benefit,  entered  into  an  agreement  with  said 
Samuel  T.  Vary,  for  the  purchase  of  the  same,  at  the  price 
agreed  upon,  of  $3700,  and  upon  the  day  last  aforesaid,  paid 
to  him  in  cash,  of  her  own  money  and  means,  the  sai4  sum  of 
$3700 ;  and  the  said  Samuel  T,  Vary,  and  his  wife,  executed 
a  deed  of  said- premises,  which  this  plaintiff  learned,  as  here- 
inafter stated,  purported  to  be  made  from  said  Vary  and 
wife  to  this  plaintiff  in  trust  for  said  Franklin  J.  Fonda,  who 
was  then  an  infant  son  of  said  plaintiff,  of  the  age  of  nine* 
teen  years ;  and  the  said  deed  was  upon  the  e:(pre8S  condi-i* 
tion  that  said  Franklin  J.  should  pay  to  this  plaintiff  the 
sum  of  $200  annually,  for  the  use  of  said  jfremises,  during 
her  natural  life,  and  at  her  decease  the  said  premises  should 
in  that  case  descend  to  the  said  Franklin  J.  Fonda ;  and  iu 
case  o|  failure  to  pay  the  said  annual  sums,  the  premiseB 
should  revert  to  the  plaintiff  absolutely ;  that  upon  the  pay- 
ment of  said  money  to  Vary,  she  took  said  deed  into  her 
own  possession,  without  knowing  its  contents,  and  kept  tbe 
same  in  her  own  possession,  without  knowing  its  contenta  or 
conditions  until  sometime  before  the  15th  day  of  July,  when 
she  exhibited  said  deed  to  counsel  learned  in  the  law,  and 
for  the  first  time  learned  the  nature  and  terms  of  said  deed, 
and  immediately  thereafter  fye  returned  said  deed  to  said 
Samuel  T.  Vary  for  the  reason  that  the  same  was  not  in  accord- 
ance with  her  agreement  with  him,  and  not  such  .deed  as  she 
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delivered  and  contracted  for,  and  she  would  not  and  did  not 
accept  the  same,  and  the  same  was  then  destroyed ;  and  the 
said  Samuel  T.  and  his  wife  executed,  acknowledged  and 
delivered  to  this  plaintiff,  a  deed  of  said  premises,  with  the 
usual  covenant  and  warranty,  which  was  duly  recorded  in 
Livingston  county  clerk's  oflBice,  as  by  reference  to  said  deed, 
or  the  record  thereof,  will  more  fully  appear. 

And  the  plaintiff  further  alleges,  that  the  first  deed  was 
never  recorded ;  that  the  same  was  in  no  manner  acted  upon 
or  under ;  that  the  said  Franklin  J.  Fonda  never  paid  any 
sum  whatever,  either  directly  or  indirectly,  toward  the  pur- 
chase money  of  said  premises,  or  for  the  annual  use  of  said 
premises,  and  has  never  claimed  any  rights  or  interests  in  said 
premises  under  said  deed,  nor  did  he  ever  enter  upon  said 
premises  under  or  by  virtue  of  said  deed,  or  do  or  perform 
any  act  in  pi^rsuance  thereof.  And  the  plaintiff  further 
alleges  that  Calvin  T.  Vary,  the  person  who  drew  said  first 
mentioned  deed,  has  already  departed  this  life,  and  the  per- 
son who  took  the  acknowledgments  thereof,  has  also  de- 
parted this  life;  that  said  Samuel  T.  Vary  and  his  wife, 
who  knew  the  contents  of  said  deed  and  all  the  facts  relating 
thereto,  are  aged  people  and  over  the  age  of  seventy  years. 

The  defendants.  Sage  and  Helen  T.  Fonda,  who  alone 
defended,  answered  the  amended  complaint,  cluming  that 
the  consideration  of  the  trust  deed  in  favor  of  FVanklin  J. 
Fonda,  which  the  plaintiff  first  took  from  Samuel  T.  Vary, 
was  the  proceeds  of  the  estate  of  the  late  husband  of  the 
plaintiff,  and  father  of  Franklin  J.  and  one  Emily  Richards, 
formerly  Emily  Fonda,  a  sister  of  Franklin  — Franklin  and 
Smily  being  the  sole  heirs  at  law  of  their  father ;  that  the 
trust  deed  rau'to  the  plaintiff,  in  trust  for  Franklin  J.  Fonda, 
and  stated  that  Franklin  was  to  pay  the  plaintiff,  during  her 
natural  life,  the  sum  of  two  hundred  dollars  a  year,  or  the 
plaintiff  might  live  in  the  family  of  said  Franklin  J.  Fonda, 
which  would  be  in  full  satisfaction  of  said  sum  of  two  hun- 
dred dollars  a  year,  and  that  both  Franklin  and  the  plaintiff 
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well  knew  the  contents  of  the  deed,  and  accepted  it ;  that 
Franklin  took  and  held  possession  under  that  deed,  and  pro- 
vided for  the  plaintiff  in  his  family,  in  fulfillment  of  its 
conditions ;  that  said  first  deed  was  in  full  foroe  at  the  time 
of  the  judgment  and  sale  of  the  premises  under  the  execution, 
and  that  Franklin  had  an  interest  under  the  deed,  liahle 
to  the  judgment  and  execution,  &c.  and  that  the  subse* 
quent  deed  of  the  plaintiff,  under  which  she  claims,  is  void 
and  of  no  effect ;  that  the  plaintiff  took  it  to  defraud  Helen 
as  well  as  Franklin,  Helen  then  being  Franklin's  wife ;  and 
that  the  plaintiff  fraudulently  destroyed  the  first  deed. 

The  answering  defendants  pray  to  be  allowed  to  go  on  and 
get  the  sheriff's  deed,  and  that  the  second  deed  gotten  by 
the  plaintiff  be  adjudged  fraudulent  and  Toid,  and  be  can- 
celed and  annulled,  &c. 

It  appeared  by  the  evidence,  without  any  contradiction, 
that  Samuel  T.  Vary,  the  grantor  in  these  two  deeds,  is  the 
father  of  the  plaintiff,  and  lives  near  the  premises ;  that 
Franklin  J.  is  a  son  of  the  plaintiff;  and  that  Helen  T. 
Fonda  was  married  to  Franklin  in  February,  1858,  interme-^ 
diate  the  execution  of  the  two  deeds ;  and  Sparrow  S.  Sage 
is  the  father  of  Helen,  who  obtained  a  divorce  from  Franklin, 
and  lives  with  her  father  in  Niagara  county.  Franklin  was 
a  minor  at  the  date  of  the  deeds,  and  came  to  the  age  of 
twenty-one  years,  May  6,  1869. 

The  action  was  referred  to  H.  L.  Oomstock,  Esq.  as  referee, 
to  hear,  try  and  determine. 

They  referee,  having  heard  the  proofs  and  allegations  of 
the  parties,  made  his  report,  by  which  he  found  that  the  fol- 
lowing  facts  were  Bufflciently  proved  and  established,  to  wit: 
In  or  about  the  month  of  September,  1857,  the  plaintiff 
negotiated  with  one  Samuel  T.  Vary,  for  the  purchase  of  the 
real  estate  and  premises  mentioned  and  described  in  the 
amended  complaint  in  this  action,  and  they,  the  said  plain- 
tiffs, and  Samuel  T.  Vary,  then  made  a  verbal  agreement, 
by  which  Vary  agreed  to  convey  to  the  plaintiff  the  said 
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premises  for  the  sum  of  three  thousand  seven  hundred  dol* 
lars  ($3700,)  but  that  he  would  deduct  from  said  sum  the 
sum  of  eight  hundred  dollars  ($800,)  which  last  mentioned 
8um  should  be  treated  as  an  advancement  to  the  plaintiff, 
who  was  his  daughter,  out  of  his  estate,  and  the  plaintiff 
agreed  to  purchase  said  premises,  and  to  pay  therefor  the 
said  sum  of  $3700,  deducting  therefrom  the  said  sum  of 
$800,  and  that  said  sum  of  $800  should  be  treated  as  an 
advancement  to  her  out  of  the  estate  of  her  father,  the  said 
Vary.  After  said  agreement  was  made,  the  plaintiff  directed 
Vary  to  convey  the  premises  to  her,  but  that  as  she  designed 
to  give  the  property  eventually  to  her  son,  the  said  defendant, 
Franklin  J.  Fonda,  the  said  Vary  should  insert  in  said  con* 
veyance  a  clause  to  the  effect^  that,  provided  said  Franklin 
J.  Fonda,  her  son,  should  pay  her  the  sum  of  $200  annually 
during  her  natural  life,  then  he  should  hav6  and  own  said 
premises  after  her  death.  The  plaintiff  paid  said  Vary  said 
sum  of  $3700,  deducting  said  sum  of  $800,  in  pursuance 
of  said  agreement,  such  payment  being  made  wholly  out  of 
her  own  funds.  Subsequently,  and  in  the  month  of  Decem- 
ber, 1857,  the  said  Samuel  T.  Vary  and  Mehitable,  his  wife, 
made,  executed,  acknowledged  and  delivered  to  the  plaintiff 
a  deed  of  conveyance  of  said  premises,  by  which  they  con- 
veyed said  premises  to  the  plaintiff  in  trust  for  said  Franklin 
J.  Fonda,  on  condition  that  said  Franklin  J.  Fonda  should 
pay  to  the  plaintiff  the  sum  of  $200  annually  during  her 
natural  life ;  and  it  was  also  expressly  provided  in  said  deed 
that  if  the  said  Franklin  J.  Fonda  should  make  default  in 
the  payment  of  said  sum  of  $200  annually  during  the  life 
time  of  the  plaintiff,  as  above  mentioned,  then,  and  in  that 
case,  the  said  conveyance  should  become  null  and  void,  and 
the  said  Franklin  J.  Fonda  should  forfeit  the  right  and  title 
in  and  to  said  premises.  When  said  deed  was  delivered  to 
the  plaintiff  she  did  not  read  or  examine  it,  nor  know  the 
manner  in  which  it  was  drawn,  nor  that  it  was  not  drawn 
according  to  her  directions  as  above  stated^  but  she  took  and 
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put  it  away^  supposing  and  believing  that  it  had  been  made 
according  to  her  directions.  She  did  not  discover  that  it  was 
not  so  drawn,  nor  in  what  manner  it  was  drawn,  until  about 
the  first  day  of  July,  1858.  About  that  time  said  Franklin 
J.  Fonda  examined  said  deed,  and  then  declared  to  the  plain- 
tiff that  he  could  not  and  would  not  comply  with  the  condi- 
tion of  said  conveyance ;  that  he  could  not  and  would  not 
pay  her  said  sum  of  $200  annually ;  and  he  then  advised 
the  plaintiff  to  go  to  her  father  and  get  another  deed  of  said 
premises,  so  that  she  might  sell  the  same.  The  plaintiff 
then,  or  very  soon  afterwards,  took  the  advice  of  counsel  in 
reference  to  said  deed,  and,  upon  the  advice  of  such  counsel, 
returned  the  said  deed  to  Vary,  informing  him  at  the  same 
time  that  such  deed  was  not  drawn  according  to  her  direc- 
tions, and  that  said  Franklin  J.  Fonda  could  not  and  would 
not  comply  with  the  condition  therein,  and  requested  Vary 
to  make  another  deed  conveying  the  title  to  said  premises  to 
her  absolutely,  and  offered  to  cancel  said  first  mentioned 
deed,  and  she  did  then  and  there,  in  the  presence  of  said 
Vary  and  in  good  faith,  destroy  said  deed  by  burning  the 
same.  Franklin  J.  Fonda  never  paid  any  part  of  the  consid-* 
eration  for  said  conveyance,  nor  did  he  ever  pay  or  offer  to  pay 
the  said  sum  of  $200  annually  to  the  plaintiff,  or  any  part 
thereof,  nor  has  he  ever  been  able  to  comply  with  the  condi- 
tion of  said  deed.  At  the  time  said  deed  was  executed,  he 
was  a  minor  in  his  twentieth  year,  and  at  the  time  he  advised 
his  mother  to  take  said  deed  back  to  the  grantor  and  get 
another  deed,  as  above  stated,  he  was  in  the  twenty-first 
year  of  his  age ;  and  he  became  twenty-one  years  old  in  the 
month  of  May,  1859  ;  the  said  deed  was  never  recorded  nor 
was  any  copy  thereof  kept.  Afterwards,  and  on  the  fifteenth 
day  of  July,*  1858,  said  Samuel  T.  Vary  and  his  wife  made^ 
executed  and  delivered  to  the  plaintiff  another  deed  of  the 
same  premises,  whereby  they  granted  and  conveyed  said 
premises  to  the  plaintiff  in  fee  simple  absolute,  which  deed 
contained  a  covenant  of  quiet  enjoyment,  in  the  usual  form. 
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Thifl  last  mentioned  deed  was  duly  acknowledged^  and  was 
also  duly  recorded  in  said  county  of  Livingston  on  the  25th 
day  of  Septemher.  Franklin  J.  Fonda  never  took  possession 
of  the  premises  under  said  first  mentioned  deed,  nor  did  he 
ever  claim  or  assert  any  right  to  or  interest  in  said  premises 
by  reason  thereof,  but  as  soon  as  he  learned  its  contents, 
refused  to  have  any  thing  to  do  with  said  conveyance,  and  has 
always  since  that  time  neglected  and  still  does  neglect  to  pay 
or  offer  to  pay  to  the  plaintiff  said  sum  of  $200  annually,  and 
every  part  thereof.  He  was  fully  informed  of  the  fact  that 
said  deed  was  drawn  as  above  stated,  and  that  the  plaintiff 
returned  the  same  to  the  grantor  and  destroyed  it,  and  that 
another  deed  was  made  to  her,  and  has  always  acquiesced  in 
and  approved  of  the  plaintiff's  acts  in  relation  thereto. 
Samuel  T.  Vary  was  the  owner  in  fee  simple  of  said  premises 
prior  to  and  at  the  time  he  conveyed  the  same  as  aforesaid, 
and  delivered  possession  thereof  to  the  plaintiff  immediately 
after  the  execution  of  said  first  mentioned  deed,  and  she  has 
ever  since  had  possession  thereof  either  in  person  or  by  her 
tenants.  On  the  24th  of  March,  1862,  the  defendant  Helen 
T.  Fonda  recovered  a  judgment  in  the  Supreme  Court  of  this 
state,  against  said  Franklin  J.  Fonda,  for  about  the  sum  of 
$137.18,  for  her  costs^  in  an  action  for  a  divorce,  which  she 
had  before  that  time  brought  against  him,  and  also  recovered 
a  further  judgment  for  alimony  in  said  action,  the  particular 
amount  of  which  is  not  proved,  a  transcript  of  which  judg* 
ment  for  costs  and  alimony  was  filed  in  the  office  of  the 
derk  of  Livingston  county,  where  said  premises  are  situated, 
on  the  11th  day  of  April,  1862,  and  said  judgment  was 
duly  docketed  in  said  office.  On  the  first  day  of  July,  1862, 
said  Helen  T.  Fonda  caused  an  execution  upon  said  judg- 
ment, in  the  usual  form,  to  be  issued  and  delivered  to  the 
defendant,  William  B.  Leman,  who  was  then,  and  still  is^ 
the  sheriff  of  said  county  of  Livingston,  conunanding  him  to 
satisfy  said  judgment  out  of  the  personal  property  of  the 
Franklin  J.  Fonda,  or  if  sufficient  could  not  be  found, 
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then  out  of  the  real  estate  in  said  county,  belonging  to  said 
Franklin  J.  Fonda,  on  the  11th  day  of  April,  1862,  or  at 
any  time  thereafter.  By  virtue  of  said  execution  said  sheriff 
seized  said  premises  and  advertised  the  saine  for  sale,  accord^* 
ing  to  law,  as  the  lands  and  premises  of  said  Franklin  J^ 
Fonda,  and  afterwards,  to  wit,  on  the  23d  day  of  August^ 
1862^  the  day  appointed  for  the  sale,  sold  said  premises,  by 
virtue  of  said  execution,  to  the  defendant.  Sparrow  S.  Sage^ 
for  the  sum  of  $159.47,  he  being  the  highest  bidder,  and 
that  being  the  highest  sum  bidden  for  the  same,  which 
seizure  and  ssde  were  made  by  the  directions  of  the  said  de^ 
fendants,  Helen  T.  Fonda  and  Sparrow  S.  SagOi  Thereupon 
the  said  sheriff  made,  executed,  filed  and  delivered  duplicate 
certificates  of  such  sale,  as  required  by  law,  and  caused  the 
same  to  be  recorded  in  said  clerk's  office  of  Livingston  county^ 
in  the  book  of,  miscellaneous  records,  kept  therein^  At  the 
time  of  such  sale  the  said  Sparrow  S.  Sage  and  Helen  T* 
Fonda  claimed,  and  they  and  each  of  them  have  ever  since 
claimed  and  insisted,  that  said  Franklin  J.  Fonda  was  the 
owner  of  said  premises,  or  that  he  had  some  interest  therein 
liable  to  be  sold  on  execution ;  apd  they  also  then  claimed, 
and  have  ever  since  claimed,  that  the  facts  in  relation  to  the 
title  to  said  premises,  and  the  contents  of  said  first  men-* 
tioned  deed,  were  substantially  as  stated  in  their  answer  in 
this  action.  On  or  about  the  14th  day  of  August,  1863, 
the  plaintiff,  by  her  agent,  demanded  of  said  Sparrow  S. 
Sage  and  Helen  T.  Fonda,  and  each  of  them,  that  they  and 
each  of  them  should,  by  some  suitable  instrument  or  paper, 
release  their  claiih ;  and  the  plaintiff  tendered  an  instrument 
for  that  purpose,  and  demanded  that  they  execute  the  same, 
which  they  refused  to  do,  and  also  refused  to  execute  any 
release  of  their  said  claim,  and  said  Sparrow  Si  Sage  then 
insisted  that  said  Franklin  J.  Fonda  had  an  interest  in  the' 
premises,  and  that  he  had  purchased  such  interest,  and 
should  procm*e  a  deed  of  said  premises  to  be  executed  to  him 
by  said  sheriff  as  soon  as  he  could. 
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The  referee  farther  stated,  in  his  report,  that  proof  of  the 
6ontents  of  said  first  above  mentioned  deed  could  only  be 
made  by  a  few  witnesses  ^  who  had  seen  and  read  the  same ; 
and  the  said  Samuel  T.  Vary,  the  grantor,  and  who  was  one 
of  the  most  important  witnesses  for  that  purpose,  was  quite 
aged,  and  not  likely  to  survive  many  years;  that  Calvin 
Vary,  who  drew  said  deed,  had  already  departed  this  life,  and 
the  ofSicer  who  took  the  acknowledgment  thereof,  was  also 
dead.  The  evidence  in  relation  to  the  contents  of  said  deed 
was  conflicting,  and  there  was  danger  that  by  the  loss  of  tes- 
timony of  the  plaintiff's  witnesses,  or  some  of  them,  she 
might  not,  after  the  lapse  of  any  Considerable  length  of  time, 
be  able  to  prove  by  suj9Glcient  evidence  the  contents  of  said 
deed,  and  that  it  may  be  made  to  appear,  contrary  to  the  fact^ 
that  such  deed  was  a  conveyance  to  the  plaintiff  in  trust  for 
said  Franklin  J.  Fonda,  with  a  condition  only  that  he  should 
either  pay  to  her  the  sum  of  $200  annually  during  his  minor- 
ity, or  during  her  life,  or  else  that  in  lieu  of  such  payment, 
he  should  allow  her  to  live  with  him  in  his  &mily ;  and  that 
she  accepted  said  deed  with  full  knowledge  of  its  contents. 

The  ref(^ee  further  reported  that  from  the  facts  in  this 
case,  he  found  and  decided  the  following  conclusions  of  law, 
viz: 

1st.  That  the  plaintiff  is,  and  ever  since  the  making  and 
delivery  of  the  last  above  mentioned  deed  executed  by  said 
Samuel  T.  Vary  and  his  wife  to  her,  has  been  the  owner  in 
fee  simple  of  the  premises  mentioned  and  described  in  the 
amended  complaint  in  this  action. 

2d.  That  said  Franklin  J.  Fonda  had  no  title  to  or  inter- 
est in  said  premises  at  the  time  of  the  recovery  of  the  judg- 
ment against  him  herein  before  mentioned,  or  at  any  time 
thereafter. 

3d.  That  the  sale  of  said  premises  by  the  riieriff  to  the 
said  Sparrow  Si  Sage,  by  virtue  of  said  execution,  did  not 
vest  in  him  any  title  to  or  interest  in  said  premises,  but  thai 
Buch  sale  and  the  making  and  filing  the  sheriff's  certificate 
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thereof,  in  connection  with  the  fjsust  of  the  making  and  deliv- 
ery and  destruction  of  said  first  above  mentioned  deed,  and 
the  dispute  about  its  contents,  does  constitute  a  cloud  upon 
the  plaintiff's  title  to  said  premises,  and  puts  her  title  in 
jeopardy,  and  also  constitutes  a  serious  obstacle  in  the  way 
of  her  selling  said  premises. 

4th.  That  if  the  sale  of  said  premises  by  the  sheriff  on 
said  execution,  should  be  completed  by  the  execution  and 
delivery  by  him  to  the  purchaser,  of  a  deed  of  conveyance,  in 
pursuance  of  such  sale,  such  conveyance,  in  connection  with 
proof  of  the  execution  and  delivery  of  the  first  above  men* 
tioned  deed,  made  by  said  Samuel  T.  Vary  and  his  wife  to 
the  plaintiff,  in  trust  for  said  Franklin  J.  Fonda,  as  above 
stated,  would  constitute  a  cloud  upon  the  plaintiff's  title,  and 
might  defeat  her  title  after  the  death  of  her  witnesses  to  prove 
the  contents  of  said  first  above  mentioned  deed,  and  to  prove 
the  circumstances  under  which,  and  the  agreement  upon 
which,  said  deed  was  executed  and  delivered. 

5th.  That  the  plaintiff  is  entitled  to  judgment  in  this 
action,  declaring  that  the  said  judgment,  so  as  aforesaid  re- 
covered by  said  Helen  T.  Fonda  against  said  Franklin  J. 
Fonda,  is  not,  and  never  has  been,  a  lien  upon  said  premises ; 
that  said  Franklin  J.  Fonda  did  not  own  said  premises,  or 
have  any  iiiterest  therein,  at  the  time  when  said  judgment 
was  recovered  and  docketed,  or  at  any  time  thereafter,  but 
that  the  plaintiff  is  the  sole  owner  of  said  premises  in  fee 
simple,  and  has  been  such  owner  ever  since  the  15th  day  of 
July,  1858 ;  that  said  Sparrow  S.  Sage  did  not  acquire  any 
title  to  or  interest  in  said  premises  by  his  purchase  at  the 
sheriff's  sale  thereof  upon  said  execution,  but  that  such  sale 
and  the  certificate  thereof,  and  the  filing  of  such  certificate, 
as  herein  stated,  constitute  a  cloud  upon  the  plaintiff's  title 
and  put  such  title  in  jeopardy ;  that  such  sale  and  certificate 
thereof  be  v^tated  and  set  aside ;  that  said  sheriff  be  re- 
strained from  making  or  delivering,  and  that  said  Sparrow  8. 
Sage  and  his  assighs  be  restrained  from  receiving,  any  deed 
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fiom  the  sheriff  in  pursuance  of  said  sale  of  the  premises ; 
that  said  Sparrow  8.  Sage  be  enjoined  from  selling  or  assi^- 
ing  said  certificate  of  sale^  and  that  the  plaintiff  be  quieted 
in  her  title ;  and  also  that  the  plaintiff  recover  her  costs  and 
disbursements  in  this  action  against  the  defendants  Sparrow 
S.  Sage  and  Helen  T.  Fonda. 

Judgment  being  entered  accordingly,  the  defendants  Helen 
'T.  Fonda  and  Sage,  appealed  to  the  general  term. 

O.  27.  Lamonty  for  the  appellants. 

ffeo.  F,  Danforthy  for  the  respondent. 

By  the  Court,  Johnson,  J.  It  is  quite  immaterial  whethw 
this  action  is  to  be  regarded  as  strictly  in  the  nature  of  a  bill 
in  equity  to  remove  a  cloud  upon  the  title  to  real  estate,  or 
generally  in  the  nature  of  a  bill  quia  timety  to  settle  the 
plaintiff's  title  to  the  estate,  and  establish  it  securely  against 
all  claims  which  may  be  brought  against  it  by  reason  of  the 
destroyed  deed.  That  the  defendants  are  now  proceeding 
to  acquire  the  title  under  the  destroyed  instrument,  or  to 
put  themselves  in  a  situation  to  assail  the  plaintiff's  title 
hereafter,  and  secure  such  title  to  themselves  through 
that  deed,  is  not  denied.  Indeed  they  ask  for  affirmative 
relief  in  their  own  behalf  in  their  answer ;  which  is  nothing 
less  than  that  the  plaintiff's  conveyance,  under  which  she 
claims  an  absolute  title  to  the  premises,  may  be  adjudged 
fraudulent  and  void  and  decreed  to  be  canceled  and  annulled. 
The  whole  matter  is  therefore  before  the  court  upon  the 
merits,  having  been  fully  tried  upon  all  the  questions  of  fact 
involved,  without  objection,  and  the  court  should  proceed  to 
a  determination  according  to  the  very  right  of  the  case.  It 
is  too  late,  now,  to  suggest  that  the  case  is  not  properly 
before  the  court,  for  determination  upon  all  the  questions 
litigated  between  the  parties.  In  either  aspect,  the  case  is 
clearly  one  of  equitable  cognizance,  and  I  see  no  difficulty, 
upon  the  facts  disclosed  by  the  testimony,  in  maintaining  the 
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aotion  upon  dther  or  both  grounds.  The  defendants'  answer 
and  the  affirttiatiye  relief  sought  bj  that  shows  that  the 
action  has  not  been  prematurely  brought. 

The  action  being  maintainable,  the  plaintiff's  right  to  the 
relief  prayed  for  depends,  I  think,  upon  the  question 
whether  the  first  deed  executed  by  Vary^  the  grantor,  and 
handed  to  the  plaintiff,  was  delivered,  so  as  to  divest  Vary  of 
the  title,  and  vest  it  in  the  plaintiff^  or  in  her  son  who  was 
named  in  the  deed  as  the  beneficiary.  If  it  did,  the  subse- 
quent destruction  of  it  by  tlie  plaintiff  ahd  the  grantor  would 
not  change  the  title  back  to  the  grantor  axid,  reinvest  him 
with  it.  This  question,  singularly  enough,  is  not  discussed 
or  even  alluded  to  by  the  plaintiff's  counsel^  in  his  points. 

If  that  deed  took  effect  at  all,  its  operation  ^as  to  vest 
the  title  in  the  beneficiary  named,  as  it  was  not  a  trilst  author- 
ized by  statute.  No  estate,  legal  or  equitable,  vested  in  the 
plaintiff.  (1  B.  S.  727,  728,  729,  §§  47, 49,  55.)  It  would 
create  in  him  an  estate  subject  to  the  condition  contained, 
to  Wit :  That  he  should  pay  the  plaintiff  the  silrn  of  $200 
annually  during  her  natural  life*  If  this  was  a  valid  condi- 
tion, it  would  subject  the  estate  to  a  defeasance  or  forfeiture 
in  his  hands  if  the  condition  was  not  perfortned.  It  was 
clearly  a  condition  subsequent,  and  did  not  prevent  the  vest- 
ing of  the  estate  if  the  deed  was  in  law  delivered,  even 
should  the  condition  be  held  to  be  valid.  I  incline  to  the 
opinion,  however^  that  the  condition  was  not  valid,  and  could 
never  operate  to  defeat  the  title^  although  wholly  unper* 
formedi  The  condition  was  not  in  favor  of  the  grantor  or 
his  heirs,  but  in  favor  of  the  plaintiff,  wholly.  It  seems  to 
be  well  settled,  upon  abundant  authority,  that  a  condition 
in  a  conveyance  can  only  be  reserved  for  the  benefit  of  the 
grantor  of  the  estate  and  his  heirs,  and  that  no  stranger  can 
take  advantage  of  the  breach  of  a  conditioui  (4  Kent's 
Com.  127.  Co,  Lit.  214  a,  214  6.  2  Greenl  Cruise^  4. 
Shep.  Touoh.  120.  Craig  v.  Welles,  1  Kern.  323.  NicoU 
y.  The  Ne%9  York  and  Erie  Bailroad  Co.,  2  id,  12L) 
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But  even  if  the  condition  could  be  held  valid,  in  this  case, 
it  was  never  broken,  or  if  it  was,  there  was  no  re-entry  on 
account  of  such  breach ;  and  until  such  re-entry  by  the 
grantor  or  his  heirs,  the  estate  is  not  forfeited,  but  remains 
in  the  grantee.  {See  case  last  cited.)  Mere  neglect  to  p^- 
form  the  condition  is  not  sufficient  to  work  a  forfeiture.  But 
here  the  beneficiary  and  real  owner  was  an  infant.  The  con* 
dition  was  to  pay  the  plaintiff  $200  each  and  every  year 
without  any  particular  day  of  payment  being  specified.  In 
such  a  case,  I  think^  the  owner  would  have  the  whole  of  the 
first  year  in  which  to  make  payment,  so  that  the  condition 
could  not  be  deemed  broken  until  the  expiration  of  the  year 
from  the  execution  and  delivery  of  the  deed.  The  deed  was 
destroyed  before  the  expiration  of  the  first  year  after  its 
execution.  The  mere  verbal  refusal  to  make  the  payment^ 
or  to  assume  the  obligation,  was  of  no  consequence,  as  the 
party  was  an  infant  at  the  time,  and  the  plaintiff  his  only  sur- 
viving parent.  If  the  first  deed  ever  took  effect)  therefore,  so 
as  to  divest  the  grtotor  of  his  title^  it  vested  in  Franklin  J^ 
Fonda,  and  he  has  never  been  divested  of  it,  and  the  plaintiff 
acquired  no  title  or  interest  whatever  by  her  second  deed 
from  the  same  granter. 

If  this  is  the  true  state  of  the  case,  the  plaintiff  must  not 
only  fail  in  her  action,  but  the  defendants  are  entitled  to  the 
specific  relief  prayed  for  by  them  in  their  answer. 

But  I  have  come  te  the  conclusion^  after  a  careful  consid^ 
eration  of  the  facts  found  by  the  referee,  and  of  all  the  evi- 
dence, that  the  first  deed  was  never  delivered  so  as  to  take 
effect,  and  operate  to  transfer  the  title  from  the  grantor 
therein  to  the  grantee.  To  constitute  a  delivery  of  a  deed  so 
that  it  shall  become  effectual  to  transfer  title  to  real  estate 
from  one  to  another,  there  must  be  an  acceptance  by  the  per^ 
son  to  whom  it  is  made.  Acceptance  by  the  grantee  is  an 
essential  part  of  a  delivery,  in  law»  Where  a  deed  or  other 
instrument  is  handed  over  by  the  maker  to  the  other  party 
-and  retained  by  such  other  party^  and  nothing  further  is  said, 
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the  law  presumes  that  the  instroment  is  made  according  to 
the  agreement,  and  that  the  party  to  whom  it  is  thus  handed 
over  accepts  it  as  a  delivery  in  fulfillment  of  the  agreement 
between  them.  But  it  is  not  every  mere  handing  over,  and 
retention  for  a  greater  or  less  period  of  time,  which  will  con- 
stitute a  full  and  effectual  delivery  of  an  instrument.  If  it 
is  taken  by  the  grantee  or  other  party,  merely  for  the  pur- 
pose of  examination,  to  see  whether  it  is  in  accordance  with 
the  agreement,  it  is  no  delivery,  unless  the  party  condudes 
to  retain  it  after  such  examination.  And  ^o,  I  apprehend, 
where  a  party  makes  a  purchase  of  land  and  the  agreement 
is  that  the  vendor  is  to  convey  it  to  the  purchaser,  by  a  deed 
with  some  special  provision  in  it,  and  a  deed  is  made  and 
handed  over  to  such  purchaser,  which  conveys  the  land  to 
another  person,  and  the  purchaser  receives  it  without  any 
examination  of  its  contents,  understanding  and  believing  that 
it  is  a  deed  made  to  him  and  which  vests  the  title  in  him, 
and  retains  it  in  that  belief,  until  he  discovers  that  it  is  not 
0uch  an  instrument  as  he  was  to  have  and  does  not  give  him 
the  land  which  he  had  purchased  and  paid  for,  he  may  return 
it  to  the  vendor  and  require  one  to  be  made  in  accordance 
with  the  agreement.  No  valid  and  effectual  delivery  has 
been  made  in  such  a  case.  There  has  been  no  meeting  of 
minds,  which  is  as  essential  in  this  as  in  any  other  part  of 
the  agreement  Upon  the  discovery  of  the  mistake  or  error 
within  a  reauonable  time  and  before  any  other  rights  have 
intervened,  founded  upon  the  instrument  as  made  and  thus 
retained,  the  party  receiving  it  may  refuse  •  to  retain  it,  and 
may  return  it  and  demand  one  in  accordance  with  the  agree- 
ment. The  rejection  in  such  a  case,  where  the  mistake  or 
misapprehension  under  which  the  instrument  had  been 
received  Was  genuine,  and  the  delay  in  the  discovery  of  the 
mistake  or  error  excusable,  would  relate  back  to  the  original 
delivery  or  handing  over  of  the  instrument,  and  constitute  a 
refusal  to  apcept  it  at  that  time.  There  b^ing  no  acceptance, 
no  title  hajs  passed^  and  a  new  instrument  conveying  accord- 
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ing  to  the  agreement^  would  transfer  the  original  title  of 
the  vendor.  Here,  according  to  the  finding  of  the  referee, 
the  direction  was  by  the  plaintiff  to  have  the  title  conveyed 
to  her,  with  some  provision  in  the  deed  in  £Ekvor  of  her  son, 
then  a  minor,  upon  certain  conditions  to  be  performed  by  him. 
It  was  a  purchase  made  by  her,  in  her  own  right,  and  with 
her  own  means,  in  which  the  son  had  no  interest,  and  could 
have  no  voice,  and  no  rights,  except  such  as  she  might  see 
fit  voluntarily  to  confer.  The  deed,  instead  of  conveying  the 
property  to  her  in  her  own  right,  is,  through  misapprehension, 
or  design  so  drawn  as  to  operate  as  a  conveyance  of  the  whole 
title  to  the  son.  But  it  has  been  retained  by  the  plaintiff, 
and  never  has  been  delivered  to  the  son  or  accepted  by  him. 
The  plaintiff  was  in  no  sense  his  agent,  to  procure  the  title 
for  him,  and  her  acceptance  and  retention  of  the  deed,  for 
the  length  of  time  it  was  so  retained,  was  in  no  legal  sense 
a  delivery  of  it  to  the  son.  He  had  not  received  it,  nor 
accepted  its  provisions,  and  I  think  it  is  clear,  under  the  cir- 
cumstances, that  no  title  ever  vested  in  him.  The  plaintiff, 
and  not  Vary,  the  original  owner  of  the  premises,  was  the 
donor  of  the  interest,  whatever  it  was  designed  to  be,  of 
the  son,  and  had  the  sole  and  exclusive  right  to  dictate,  and 
determine,  as  to  its  nature  and  extent.  And  upon  making 
the  discovery  that  the  deed  was  so  drawn  as  to  make  her  only 
a  nominal  grantee,  without  any  title,  and  effectual  only  to 
vest  the  title  in  another,  such  other  never  having  received  the 
conveyance  or  done  any  thing  by  way  of  ratification  or  accept- 
ance, the  plaintiff,  it  seems  to  me,  had  the  clear  right  to 
reject  it,  and  have  a  deed  according  to  the  intention  and 
agreement.  The  only  question  material  to  be  considered 
here,  is  whether  under  the  facts  and  circumstances  of  this 
case,  the  title  as  matter  of  law  vested  in  the  plaintiff's  son, 
Franklin  J.  Fonda,  upon  the  delivery  of  the  first  deed  to  her. 
It  seems  to  me  very  clear  that  it  did  not.  And  if  it  did  not, 
then  it  still  remained  in  Vary,  the  original  owner,  as  it  was 
before,  subject  to  the  rights  of  the  plaintiff  as  purchaser. 
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B7  her  purchase  and  payment  of  the  price,  she  acquired  the 
entire  equitable  title,  and  Vary,  the  vendor,  only  held 
the  naked  legal  title  without  any  re^l  interest,  in  trust  for 
her,  and  could  not  convey  it  to  another  without  her  consent. 
This  consent,  though  apparently  given,  and  presumptively 
given,  for  the  time  being,  was  never  in  fact  so  given.  The 
title,  therefore,  did  not  pass  from  Vary,  the  vendor,  until  the 
execution  and  delivery  of  the  second  deed,  when  it  veated 
exclusively  in  the  plaintiff. 

There  is  no  question  of  laches,  here,  which  the  defendf 
ants  can  be  heard  to  urge  against  the  plaintiff,  in  neglecting 
to  examine  the  first  deed,  and  make  discovery  of  its  contents. 
Their  claims  against  Franklin  J.  Fonda,  did  not  accrue  until 
long  after  the  whole  matter  was  adjusted  amicably,  and  in 
good  faith,  between  the  plaintiff  and  her  vendor  and  grantor. 
They  gave  no  credit  to  the  son  upon  the  faith  of  his  owner- 
ship of  this  land,  and  their  claim  had  no  reference  whatever, 
in  its  inception,  to  any  such  fact.  As  subsequent  creditors, 
their  claim  rests  entirely  upon  the  proposition  that,  as  mat-i 
ter  of  strict  law,  the  title  to  these  premises  vested  in  him 
upon  the  execution  of  the  first  deed,  and  the  delivery  of  the 
same  to  his  mother,  the  plaintiff.  As  I  have  come  to  an  oppo^ 
site  conclusion,  if  my  brethren  agree  with  me,  the  plaintiff 
is  entitled  to  the  relief  prayed  for,  and  the  judgment  should 
be  affirmed,  with  costs. 

Judgment  affirmed.  ^ 

[MoMBOB  Gbvbbal  Tbbx,  June  4, 1866,    W^^'t  S*  Darwm  S^ith  and  Johi^i 
•Mi  Ja9^oe8.} 
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Xbe  law  does  not  preenme  that  %  person  of  xjiatnre  age  whose  general  phar^ter 
has  been  notoriously  bad,  )ip  to  within  a  period  of  fire  years,  has  reformed,  so 
as  to  haTe  aoqnhred  an  unimpeachable  reputation,  since  that  Ume.  Boforma- 
tion  may  be  shown  in  answer  to  the  attack,  but  the  law  will  not  presume  il 
in  advance. 

On  the  tri^  of  a  cause,  a  party  offbred  to  proye  the  general  character  pf  a  wit- 
ness when  he  resided  in  the  town  of  A.,  by  a  person  who  knew  him  there, 
some  fiT6  years  before  the  trial.  The  endence  was  objected  to,  on  the  groun4 
that  the  witness  sought  to  be  impeached  had  had  a  fished  residenpe  in  another 
place,  for  the  last  three  or  four  years,  and  that  the  evidence  should  b®  directed 
to  his  present  character,  at  the  place  of  his  present  residence,  about  which 
the  hnpeaching  witness  did  not  pretend  to  know  any  thing.  Meld  that  a 
decision  excluding  the  evidence  was  dearly  erroneous. 

A  party  can  not  prove,  by  a  witness  himself,  and  by  other  parol  t^tiqiiony,  tha^ 
the  witness  has  been  convicted  of  a  felony  and  sent  to  the  state  prison. 
The  record  is  the  best  evidence,  in  such  a  case. 

Parol  evidence  to  prove  that  a  witness  has  been  an  inmate  of  a  state  prison,  is 
not  admissible;  that  not  being  evidence  of  general  character,  but  of  some 
particular  fact,  which  cap  neyer  be  resorted  to  by  a  party  attacking  the 
credibility  of  a  witness. 

ACTION  upon  an  alleged  indorsement  hj  the  defendant  of 
a  note  made  hj  William  Pepper,  for  $300,  dated  March 
14,  1857,  payable  to  the  order  of  Abram  Gutohess,  sixty 
days  from  date,  and  indorsed  by  Gatchess,  the  name  of  the 
defendant  appearing  upon  the  note  as  a  subsequent  indorser. 
The  answer  denied  each  and  every  allegation  in  the  com- 
plaint, and  annexed  thereto  was  an  affidavit  of  the  defendant, 
alleging  that  he  never  received  any  notice  of  demand  of  pay- 
ment of  the  note,  or  of  its  non-payment.  The  action  was 
tried  at  a  circuit  court,  in  Cayuga  county,  January  5,  186^ 
before  Justice  J,  C.  Smitq  and  a  jury. 

David  Walters,  a  witness  for  the  plaintiff,  testified  he  lived 
n  Manlius ;  was  acquainted  with  Pepper  and  the  defendant ; 
went  with  Pepper  to  the  defendant's  house  in  March,  1857, 
to  get  him  to  indorse  a  note,  and  that  he  saw  the  defendant 
indorse  the  note.  That  the  witness  then  lived  in  Aure- 
lius,  not  far  from  Pepper,  &c.  On  cross-examination  the 
witness  testified  that  he  lived  in  Aurelius  until  four  years 


128  CASES  IN  THE  STJ?EEME  COURT. 

Rathbnn  v,  Ross. 

the  first  of  last  May ;  lived  there  nearly  twenty  years,  &c. 
The  defendant's  counsel  offered  to  prove,  by  way  of  impeach- 
ment, that  Walters  had  been  convicted  in  Monroe  county 
of  forgery,  and  been  in  state  prison  therefor  for  five  years, 
which  was  objected  to.  The  objection  was  sustained,  and 
the  counsel  excepted.  The  defendant  then  called  as  a  wit- 
ness David  B.  McNiel,  the  agent  and  warden  of  the  state 
prison  at  Auburn,  who  produced  the  record  of  the  prison  of 
discharged  convicts,  and  offered  to  prove  that  the  witness 
Walters  was  discharaged  from  the  prison  in  1840,  after  serv- 
ing five  years. 

Abram  Gutchess,  a  witness  for  the  defendant,  testified  that 
he  knew  Walters,  and  had  known  him  since  1856 ;  that  Wal- 
ters had  worked  for  him,  and  witness  knew  his  character ; 
that  he  lived  within  ten  miles  of  witness,  or  nearer.  Ques- 
tion on  the  part  of  the  defendant.  What  was  his  general 
reputation  in  1857  ?  Good  or  bad  ?  The  plaintiff  objected 
on  the  ground  ^^  that  he  has  a  fixed  residence."  Objectioii 
sustained,  and  the  defendant's  counsel  excepted. 

The  defendant  offered  to  prove,  by  another  witness,  that 
he  knew  Walters  in  the  Auburn  state  prison  as  a  convict,  for 
the  purpose  of  impeachment.  The  plaintiff  objected  on  the 
ground  that  there  was  better  evidence,  &c.  The  objection  was 
sustained,  and  the  defendant  excepted.  The  witness  further 
testified,  he  knew  Walters  when  he  lived  in  Aurelius ;  had 
known  him  up  to  1859,  and  knew  his  general  character.  The 
defendant  offered  to  prove  by  this  witness  the  general  char* 
acter  of  Walters  from  1851  to  1859.  The  plaintiff  objected, 
on  the  ground  that  Walters  had  a  fixed  residence  the  last 
three  or  four  years ;  that  the  evidence  should  be  as  to  his 
present  character ;  and  it  did  not  appear  the  witness  had  any 
knowledge  of  it.  Objection  sustained,  and  the  defendant 
excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $440.14. 
The  defendant  moved  for  a  new  trial,  at  special  term,  which 
was  denied.    Judgment  having  been  entered,  the  defendant 
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appealed  from  the  order  denying  a  new  trial,  and  the  judg- 
ment, to  the  general  term. 

T.  R,  Strong^  for  the  appellant,  (among  other  things,)  in- 
sisted that  the  decision  excluding  testimony  Ly  Abram  Gutch- 
ess,  as  to  the  general  reputation  of  Walters,  a  witness  for 
the  plaintiff,  being  good  or  bad  in  1857  was  erroneous,  the 
objection  being  placed  on  the  ground  only  that  Walters  had  a 
£xed  residence.  So,  as  to  the  decision  disallowing  testimony 
by  Frederick  Jjamb,  who  had  been  an  officer  in  the  state  prison 
at  Auburn  three  years,  for  the  purpose  of  impeaching  the 
-witness,  Walters,  that  he  knew  Walters  in  the  prison  as  a 
convict.  It  was  not  proposed  by  this  evidence  to  prove  the 
conviction,  but  only  the  fact  that  Walters  had  been  an  in- 
mate of  the  prison  with  the  convicts,  which  would  have  been 
entitled  to  some  weight  towards  his  discredit.  He  also  in- 
sisted that  the  decision  rejecting  testimony  by  the  said  Lamb 
as  to  the  general  character  of  Walters  from  1851  to  1859,  on 
the  ground  that  Walters  had  a  fixed  residence  the  last  three 
or  four  years ;  that  evidence  of  general  character  should  be 
directed  to  his  present  character ;  and  that  it  did  not  appear 
the  witness  had  any  knowledge  about  it,  was  erroneous.  Lamb 
testified  that  he  knew  Walters  when  he  lived  in  Aurelius, 
had  known  him  up  to  1859,  and  knew  his  general  character. 
It  appears  from  Walters'  testimony  that  he  lived  in  Aiuelius 
some  twenty  years,  and  up  to  1859.  The  ground  of  exclu- 
sion of  the  testimony  by  the  court  must  have  been  that  as  it 
related  to  a  period  several  years  back,  it  would  not  tend  to 
prove  the  present  character.  Upon  principle,  as  well  as 
authority,  the  evidence  ought  to  have  been  received.  If 
Walters'  general  character  was  bad  in  1857  and  1859,  and , 
previously,  it  was  a  fair  presumption  that  it  continued  to  be 
bad  down  to  the  time  of  the  trial.  The  defendant  was  enti- 
tled to  have  the  evidence  laid  before  the  jury,  as  bearing  upon 
the  question  of  the  witness'  character  at  the  time  of  the  trial. 
The  jury  would  have  been  warranted  by  it  in  concluding  in 
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accordance  with  such  a  presumption.  The  law  presumes 
that  a  fact  continuous  in  its  character  continues  to  exist. 
( Walrod  v.  Ball,  9  Barb.  271.  Cooper  v.  Dedrick,  22  id. 
516.  Smith  v.  Smith,  4  Paige,  432.  McMahon  v.  Har- 
rison, 6  N,  T.  Rep,  443.)  The  following  authorities  are 
directly  in  point  and  decisive  of  the  question :  Sleeper  v. 
Van  Middleaworth,  (4  Denio,  431 ;)  The  People  v.  Abbot, 
(19  Wend.  192,  200,  201.)  Assuming  that  the  judge  might 
exercise  a  discretion  as  to  the  period  to  which  the  inquiry  as 
to  character  should  extend,  it  was  not  an  arbitrary  discretion^ 
but  one  of  a  soimd  judicial  character,  subject  to  be  reviewed. 
If  not  of  the  latter  character,  he  might  have  restricted  the 
inquiry  to  a  month,  or  week,  before  the  trial,  and  the  defend- 
ant would  have  been  remediless.  It  was  clearly  reasonable 
that  the  defendant  should  be  permitted  to  prove,  if  he  could, 
that  the  character  of  Walters  in  1859  and  1857,  and  previa 
ously,  was  bad ;  and  if  such  proof  had  been  made,  it  is 
manifest  from  experience  and  observation,  that  the  evidence, 
unless  overcome  by  other  proof,  would  have  materially  im- 
paired the  credit  of  Walters,  at  the  time  of  the  trial,  and 
rendered  it  worthless. 

Geo.  F.  Danforth,  for  the  respondent.  I.  The  ruling  of 
the  judge,  excluding  parol  evidence  to  show  that  Walters 
had  been  a  convict  in  the  state  prison,  for  felony,  and  had 
never  been  restored  to  citizenship,  was  correct.  In  New^ 
comb  V.  Griswold,  (24  N.  Y.  Hep.  298,)  it  was  held  that  a 
witness  could  not  even  be  asked  if  he  had  been  convicted. 
(13  John.  82.  U  id.  182.  3  Barb.  529.  6  id.  613.  3  Barb. 
Oh.  325.  8  East,  77.  9  Cowen,  707.  1  Greenl.  Ev.  §§  375, 
457.) 

II.  The  refusal  to  admit  proof  of  Walters'  general  char- 
acter from  1851  to  1859,  was  not  error.  Greenl.\Ev.  vol.  1, 
§  46,)  says :  "  The  regular  mode  of  examining  into  general 
reputation  is,  to  inquire  of  the  witness  whether  he  knows 
the  general  reputation  of  the  person  in  question,  among  his 
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neighbors,  and  what  it  is.  The  inquiry  must  be  made  as  to 
Ms  general  reputation  where  he  is  best  known.  He  must  be 
able  to  state  what  is  gei^erally  said  of  the  witness  by  those 
among  whom  he  dwells  and  ordinarily  he  should  come  from 
the  neighborhood  of  him  whose  character  is  in  question." 
In  19  Wend.  610,  it  was  held  that  "As  every  man  is  pre- 
sumed innocent  and  honest,  till  the  contrary  is  shown,  we 
must  acknowledge  good  character  in  the  first  instance.  Hence 
the  onus  lies  on  the  other  party  to  disprove  it  affirmatively. 
The  most  usual  way  is  by  calling  witnesses  as  to  his  charac- 
ter in  the  place  where  he  lives."  Now  if  the  real  point  of 
inquiry  is  as  to  present  character,  and  the  law  assumes  it  to 
be  good  and  requires  the  defendant  to  destroy  this  presump- 
tion by  positive  evidence  that  the  fact  is  otherwise,  would 
proof  of  character  twenty  years  ago,  tend  to  destroy  the  legal 
presumption  of  present  good  character  '/  certainly  not,  with- 
out adopting  as  a  positive  truth,  and  without  proof  the  idea 
that  a  man  once  bad  is  always  bad.  Now  we  do  all  know 
from  the  unmistakable  evidence  of  the  senses,  that  this  last 
presumption  is  oftentimes  cruelly  unsound.  Why  then 
should  the  great  law  of  evidence  tolerate  a  presumption  at 
war  with  its  own  intringic  charity,  and  known  to  be  terribly 
&llaciou8.  Yet  this  is  the  doctrine  of  presumed  continuance. 
But  it  is  said,  it  is  only  a  presumption  which  shifts  the  onus 
of  proof,  and  merely  requires  proof  that  this  presumption  of 
continuance  is  erroneous,  by  evidence  that  the  present  char- 
acter is  in  fact  good.  But  this  is  a  distinction  without  a 
difference  ;  because  the  presumption  of  continuance  is  prima 
facie  proof,  and  if  not  overthrown,  becomes  conclusive. 
.Thus  we  stand :  we  have  a  presumption  that  a  character 
once  bad  (no  matter  how  long  ago  nor  where)  is  always  bad, 
and  yet  we  know  that  this  presumption  is  oft  times  sadly 
wrong,  that  it  is  unsound  and  op^ns  a  wide  door  to  trickery 
and  mischief.  For  example,  a  plaintiff  produces  a  witness 
who  has  a  character  without  repr6ach  where  he  now  lives,  yet 
in  years  past^  his  character,  at  a  different  place^  under  dif- 
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ferent  surroundings,  and  among  difierent  neighbors  and  asso- 
ciates, was  questionable.  The  plaintiff  does  not  know,  per- 
haps, where  the  witness  formerly  l|ved  ;  his  character  is  now 
good  and  of  course  he  subpoenas  no  witnesses  on  that  subject. 
He  knows  too  that  the  talk  and  stir  necessarily  attendant  on 
gathering  witnesses  to  impeach  him  at  the  present  home 
of  the  witness,  would  be  known  to  the  witness  and  he  would 
of  course  be  prepared  to  sustain  himself;  but  no  effort  is< 
made  to  impeach  his  'prtstnt  character,  nor  could  it  be  done 
if  attempted,  and  so  the  plaintiff  has  no  reason  to  bring  wit- 
nesses as  to  character,  and  has  none ;  and  yet  a  cunning 
defendant  comes  with  witnesses  to  prove  a  character  bad 
(right  or  wrong)  ten  or  twenty  years  before,  elsewherey  and' 
by  the  doctrine  of  presumed  continuance^  catches  the  plain- 
tiff all  unpreparedly  and  this  too  when  and  where  he  had  no 
occasion  to  be  prepared. 

But  this  doctrine  of  presumed  continuance  is  ill  defined 
also.  Nowhere  is  it  settled  at  how  brief  or  remote  a  period 
in  the  past,  this  presumption  may  begin,  nor  how  long  it  may 
run ;  nor  is  it  hedged  in  by  any  governing  rules,  nor  do  we 
know  whether  it  applies  as  well  to  a  hail  storm,  a  fit  of  sick- 
ness, a  pestilence,  &c.  &c.  as  to  any  thing  else.  It  is  haz- 
ardous because  it  unnecessarily  subjects  a  party  to  the  risk  of 
disastrous  consequences  in  a  case  where  it  is  as  easy  to  prove 
the  actual  fact  of  present  character,  as  that  of  paM  charac- 
ter, and  thus  ignore  a  presumption  known  to  be  often  untrue. 
It  is  cruel,  because  it  assumes  that  not  all  the  motives  gen- 
erated by  the  past,  present,  or  future,  have  availed  to  redeem 
from  fault,  utterly  ignoring  that  charity,  which  is  the  naar- 
row  of  the  law,  and  sadly  trenching  on  the  well  known  prin- 
ciple of  mutation.  In  2  Hill,  609,  the  Chief  Justice  says  : 
^^  It  was  said  on  the  argument  that  when  a  living  witness  is 
examined  on  the  stand,  the  impeaching  testimony  must  be 
confined  to  his  character  at  the  time  of  his  examination. 
Such  is  unquestionably  the  rule.  The  confidence  to  be 
placed  in  his  testimony,  depends  upon  his  character  at  the 
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time  of  testifying,  and  not  what  it  may  have  been  some  years 
be/ore  ;  the  inquiry  should  be  what  his  character  now  is." 
ISow  either  this  is  too  strong  language,  or  it  controverts  the 
doctrine  of  presumed  >continuance,  as  applicable  to  this  kind 
of  question ;  for  if  it  is  true  that  the  whole  question  of 
'^ confidence''  depends  on  what  the  witness'  character  ^^now 
is"  and  not  what  it  was  ^^some  years  before/'  then  what  it 
was  some  years  before  is  of  no  consequence,  unless  as  evi- 
dence- that  it  is  the  same  now.  If  it  is  evidence  that  it  is 
the  same  now,  then  ex  necessitate  rei  the  confidence  to  be 
put  in  the  witness  does  depend  on  what  his  character  was 
years  before,  because  once  good  or  bad  always  good  or  bad, 
says  this  presumption ;  and  if  this  presumption  is  sound, 
then  the  confidence  to  be  put  in  the  witness  does  depend  on 
what  his  character  was  ^^some  years  before"  because  of  its 
dependence  on  what  it  now  isy  in  that  what  it  now  is,  is  de- 
termined by  what  it  was  some  years  before. 

Again,  the  doctrine  of  presumed  continuance,  if  not 
restricted  to  questions  other  than  the  one  in  hand,  generates 
an  antagonism  of  presumption,  either  of  which  is  as  good  as 
the  other ;  for  instance  the  law  presumes  present  character 
to  be  good,  and  yet  if  this  doctrine  of  continuance  is  sound, 
the  law  allows  proof  of  past  character  to  create  another  pre- 
sumption hostile  to  the  first.  Both  are  presumptions.  Can 
a  rule  of  evidence  be  good  that  travels  out  of  the  domain  of 
fact  so  far  as  to  allow  one  strong  presumption  to  be  over- 
thrown by  a  very  weak  presumption.  Oreenlea/  {Ev.  vol.  1, 
§  34,)  says  the  legal  presumption  of  innocence  is  to  be 
r^arded  as  evidence.  Is  then  evidence  q£  the  present  {act 
to  be  met  by  a  naked  presumption  from  a  past  &ct  ?  It 
seems  more  plausible  to  hold  that  the  doctrine  of  continuance 
can  not  apply  to  those  cases  where  there  is  a  presumption  in 
esse  before  the  other  presumption  can  arise.  Is  not  this 
what  Qreenleaf  means  where,  volume  1,  section  41,  he  says, 
''a  relation  or  state  of  things  once  proved  is  presumed  to 
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continue  until  the  contrary  is  shown,  or  a  different  presump-> 
tion  is  raised  from  the  nature  of  the  subject  in  question." 

For  instance,  while  the  law  presumes  the  existence  of 
present  character  and  that  it  is  good,  it  does  not  presume  the 
existence  of  a  partnership,  the  relation  of  husband  and  wife, 
parent  and  child,  &c.  &c.  Therefore  wh^n  one  of  these 
things  is  proved,  a  presumption  of  continuance  does  not  col- 
lide with  another  and  hostile  presumption^  and  we  are  not 
driven  without  chart  or  compass  into  a  sea  of  warring  pre-' 
sumption*  In  Whitney  v.  Slauson^  (30  Barb.  276,)  the 
court,  per  Johnson,  J.  refused  to  presume  continuance  of 
possession  in  aid  of  an  action  of  trover. 

III.  But  if  the  doctrine  of  presumed  continuance  is  of 
sound  application  to  a  question  of  this  kind^  then  his  honor's 
ruling  was  not  error,  because  from  what  has  already  been 
said,  it  is  at  least  evident  that  a  doctrine  so  ill  defined^ 
unlimited,  susceptible  of  abuse,  and  intrinsically  weak,  if 
not  uncharitable,  must  be  controlled  by  the  sound  discretion 
of  the  judge  as  enlightened  and  governed  by  the  lights  of 
each  particular  case.  Now  the  inquiry  was  as  to  Walters' 
character  between  1851  and  1859 ;  in  other  words  it  called 
on  the  witness  to  tell  what  was  the  general  speech  of  the 
people  among  whom  Walters  lived  at  that  time,  in  Cayuga 
county.  It  had  already  appeared  on  the  defendant's  own 
showing,  that  Walters  had  not  lived  in  Cayuga  county  since 
May,  1859,  but  had  all  the  time  lived  in  Onondaga  county, 
among  different  people,  with  new  associations  and  surround- 
ings. Now  if  the  doctrine  of  continuance  is  that  the  same 
state  of  things^  th^  same  relation  continues  as  it  was  at  first, 
then  of  course  the  presumption  would  be  that  the  general 
speech  of  the  people  in  Cayuga  county  and  the  same  associa- 
tions and  surroundings  continued  as  to  Walters ;  but  this 
could  not  be,  because  we  have  seen  that  he  left  all  these 
things  for  a  new  home,  new  neighbors  and  associations,  thir- 
teen years  before  1851,  and  five  years  before  1859.  In  view 
of  these  changes,  was  it  not  necessarily  discretionary  for  his 
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honor  to  limit  the  inqoiiy  as  to  character  to  the  general 
speech  of  the  witness'  new  neighbors  ?  Did  it  not  already 
appear  that  Walters'  character  was^  in  the  nature  of  things^ 
a  new  character^  a  changed  character;  similar,  perhaps, 
(whether  good  or  bad,)  to  his  former  one,  but  stiU  a  new  one, 
because  necessarily  created  by  five  years'  residence  among  a 
new  people  and  new  surroundings.  If  there  was  no  call 
upon  the  ^^/oro  consdentice"  oi  the  judge  here,  then  cer- 
tainly this  doctrine  of  continuance  is  literally  that  what  a 
people  where  a  man  once  lired,  said  of  his  then  character,  is 
what  the  same  people  now  say  of  his  present  character, 
although  he  has  had  no  present  character  among  them  for 
five  years,  and  also  that  what  the  former  people  said  of  his 
then  character,  a  different  people  say  of  his  present  char- 
acter. 

Again,  it  was  discretionary^  because  this  doctrine  of  con- 
tinuance is  undefined  as  to  how  far  back  proof  of  character 
may  go  in  order  to  generate  the  idea  of  continuance.  It  is  evi- 
dent, therefore,  that  there  must  be  a  discretion  in  the  judge, 
inforo  conscientice  upon  a  view  of  the  facts  and  evidence  of 
the  case  in  hand,  to  limit  the  inquiry  as  to  time.  That  the 
decision  was  right  is  evident  from  the  fact  that  the  inquiry 
ran  as  far  hack  as  1851,  being  thirteeii  years ;  that  there  had 
been  a  change  of  residence ;  the  creation  of  a  new  character ; 
a  present  character  of  five  years  duration ;  that  it  was  just 
as  easy  to  produce  witnesses  from  Onondaga  county,  to  prove 
that  present  character^  as  to  bring  witnesses  from  distant 
parts  of  Cayuga  county  to  prove  past  character,  and  his 
testimony  was  partly  confirmed  by  the  plaintiff,  and  upon 
the  judge's  ruling  the  defendant  did  not  make  any  further 
offer. 

Again,  in  19  Wendell,  610,  "It  is  said  that  the  h^w pre- 
sumes every  man's  character  to  be  good,  and  the  onus  of 
destroying  this  presumption  rests  on  the  attacking  party,  and 
he  must  disprove  it  affirmatively ,'  that  is  to  say,  he  affirms 
a  negative  and  must  prove  a  negative,  (1  Greenl.  Ev.  §  35.) 
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In  1  Oreenleaf,  {Ev.  §§  78,  80,  81,)  it  is  said  "he  who  affirms 
a  D^ative,  it  is  obrious  can  hardly  give  plenary  proof,  and 
therefore  it  is  considered  enough  if  he  offer  such  evidence  as, 
in  the  absence  of  counter  testimony,  would  allow  a  presump- 
tion that  his  allegation  is  true."  Now  this  is  undoubtedly 
sound,  but  it  is  to  be  understood  in  the  light  of  that  greater 
rule  of  evidence,  that  the  party  must  give  the  best  evidence 
in  his  power.  This  is  a  universal  rule.  In  13  Pet  U.  8. 
Hep.  1,  it  is  said :  "  This  rule  may  not  require  the  strongest 
possible  proof,  but  is  governed  by  the  circumstances  of  the 
case,  and  must  bear  on  the  issue,  and  such  as  not  to  leave  it 
open  to  the  au^icion  or  presumption  that  any  thing  left 
behind  and  in  the  power  of  the  other  party  might  make 
against  him."  (Also  13  Pet.  352.  1  Greenl.  Ev.  §  84, 
note  2.)  Now  there  is  a  difference  in  quality  in  this  kind  of 
evidence.  It  has  a  primary  and  secondary  nature.  This 
presumption  of  continuance  is  a  mere  inference  as  to  what  a 
fact  is,  from  a  knowledge  that  some  other  fact  is,  or  was,  so 
and  so,  and  this  inference  is  justified  solely  by  the  idea  of 
the  usual  sequence  between  the  fact  known  and  the  fact 
inferred,  unaided  by  any  reasoning.  (2  Waifs  Pr.  535,  539.) 
This  is  inferential  or  circumstantial  proof  because  it  is  not 
clear  and  positive.  Where  direct  evidence  is  attainable,  this 
evidence  is  secondary. 

Now  it  was  as  easy  for  the  defendant  to  get  witnesses  in 
Onondaga  as  Cayuga  county,  and  the  former  would  give 
us  actual  fact,  while  the  latter  could  only  enable  us  to  start 
a  presumption,  and  the  stir  caused  by  subpoenaing  wit- 
nesses in  Onondaga  must  have  been  known  to  the  plaintiff,  so 
that  he  could  have  subpoenaed  counter  witnesses,  while  in 
the  other  case  the  plaintiff  would  be  without  witnesses  as  to 
character,  especially  if  his  witness'  character  was  good.  The 
course  of  the  defendant  is  certainly  open  to  suspicion,  that 
if  he  had  brought  witnesses  from  Onondaga,  he  would  have 
proved  Walters'  character  good  instead  of  bad,  or  that  he 
tneant  to  conceal  his  intention  of  impeaching  him  until  too  late 
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for  the  plaintiff  to  meet  it,  and  then  effect  it  by  force  of  a  pre-  ^ 
samption  at  war  with  the  real  truth  and  fact,  and  because  of 
a  knowledge  of  which  truth  and  fact,  and  the  knowledge  that 
no  effort  would  be  made  to  impeach  him  by  his  own  neigh- 
bors, the  plaintiff  came  without  witnesses  as  to  character. 

Is  it  not  indispensable  that  in  each  particular  case  the  judge 
should  have  a  discretion  to  determine  whether  a  party  may 
or  may  not,  in  the  first  instance^  call  to  his  aid  a  doubtful 
presumption  from  the  dead  past  instead  of  the  actual  fact 
from  the  living  present^  especially  if  they  have  reason  to 
believe  that  the  best  evidence  is  unnecessarily  or  purposely 
withheld. 

By  the  Court,  Johkson,  J.  I  do  not  discover  any  valid 
objection  to  the  rulings  of  the  judge  upon  the  trial,  except 
to  that  excluding  evidence  of  the  general  character  of  the 
witness  Walters,  previous  to  1859.  The  offer  was  to  prove 
the  general  character  of  the  witness  when  he  resided  in  the 
town  of  Aurelius,  by  a  person  who  knew  him  there  from  1851 
to  1859.  The  evidence  was  objected  to  on  the  ground  that 
the  witness  sought  to  be  impeached  had  had  a  fixed  residence 
in.another  place,  for  the  last  three  or  four  years,  and  that  the 
evidence  must  be  directed  to  his  present  character,  at  the  place 
of  his  present  residence,  about  which  the  impeaching  witness 
did  not  pretend  to  know  any  thing.  The  objection  was  sus- 
tained, and  the  defendant's  counsel  excepted.  The  same 
question,  substantially,  was  twice  raised  and  the  evidence 
excluded.  The  decision  excluding  this  evidence  was  clearly 
erroneous.  The  precise  point  was  adjudged  in  Sleeper  v. 
Van  Middlesworthy  (4  Denio,  431.)  That  was  the  only  point 
in  the  case,  and  the  judgment  was  reversed  upon  the  single 
ground  that  evidence  of  the  bad  character  of  the  witness  four 
years  before,  in  the  neighborhood  where  he  then  lived,  was 
improperly  excluded.  The  proof  was  offered  to  be  made  by 
his  former  neighbors,  who  knew  nothing  of  his  standing  or 
character  at  the  place  of  his  then  present  residence,  where  he 
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^  had  lif  ed  four  years.  That  decision  is  entirely  decisive  of 
this  case.  The  same  thing  substantially  was  decided  in  The 
People  V.  Abbot y  (19  Wend.  192,)  though  in  that  case  slight 
eridence  of  present  bad  character  had  be^n  given. 

But  no  evidence  of  present  bad  character  had  been  given 
or  offered  in  the  case  in  4  DeniOy  supra.  In  the  present  case, 
the  witnesses  had  known  the  person  sought  to  be  impeached, 
up  to  within  five  years  of  the  trial.  The  law  does  not  pre- 
sume that  a  person  of  mature  age,  whose  general  character 
has  been  notoriously  bad  up  to  within  a  period  of  five  years, 
has  reformed  so  as  to  have  acquired  an  unimpeachable  repu- 
tation since  that  time.  Reformation  may  be  shown  in  answer 
to  the  attack,  but  the  law  will  not  presume  it  in  advance. 
The  judge  decided  correctly  in  regard  to  the  evidence  offered, 
to  prove  by  parol  and  by  the  witness  himself  that  he  had 
been  convicted  of  a  felony  and  sent  to  the  state  prison.  This 
is  settled  in  Newcomb  v.  Griswold,  (24  N.  Y.  Rep.  298.)  The 
record  is  the  best  evidence,  in  such  a  case.  The  evidence 
offered  of  other  witnesseSj  to  prove  that  the  witness  in  question 
had  been  an  inmate  of  the  state  prison  for  several  years,  was 
also  properly  excludedj  This  was  not  evidence  of  general 
character,  but  of  some  particular  fact^  which  can  never  be 
resorted  to  by  a  party  attacking  the  credibUity  of  a  witness. 
He  is  confined  to  general  characteri 

There  must,  however,  be  a  new  trial,  for  the  error  before 
considered. 

Order  refusing  new  trial  reversed.  New  trial  granted; 
costs  to  abide  event. 

[Mo5BOB  GsicrBBAL  Tbbx,  Jod^  4, 1866.     Wae9,  E.  Dah/Oin  Smith  and  John- 
mn,  Justices.] 
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A  purchaser  of  chattels,  after  having  soed  the  yendor,  for  a  breach  of  warranty 
in  the  sale,  and  been  defeated  in  the  action,  may  bring  an  action  against  the 
a^mt  by  whom  the  sale  was  made,  for  a  fraud  practi<!^d  by  hiioi  on  siich  sale. 

JOHN  OVERROCKER  was  the  owner  of  a  load  of  bar- 
ley, raised  by  himself,  which  was  not  new  barley.  He 
sent  the  defendant  to  Port  Byron  to  sell  the  grain,  telling 
him  he  must  not  sell  it  for  seed  barley.  The  defendant  took 
the  barley  to  Port  Byron,  and  sold  it  to  the  plaintiff  for  seed 
barley.  It  was  worthless  for  that  purpose.  The  plaintiff 
sued  Overrocker,  who  defended,  pleading  "a  general  denial 
only  to  the  alleged  cause  of  action."  The  cause  was  tried, 
and  the  plaintiff  was  defeated,  the  jury  rendering  a  verdict 
in  favor  of  Overrocker.  The  plaintiff  then  paid  that  judg-« 
ment,  and  brought  this  action  against  the  defendant  for  the 
frauds  claiming  that  he  was  a  special  agent  of  Overrocker, 
and  ailing  '^  that  in  disregard  of,  and  in  violation  of  his 
said  special  instructions  and  authority,  and  of  his  duty^  and 
in  excess  of  his  authority,  the  said  defendant,  at  the  time  of 
making  said  sale  to  the  plaintiff  of  said  barley,  wrongfully, 
and  with  intent  to  cheat  and  defraud  the  plaintiff,  falsely  and 
fraudulently  represented  and  affirmed  to  the  plaintiff  that 
the  barley  was  good  seed  barley,  and  was  fit  for  the  purpose 
of  seed  barley,  and  was  good  barley  for  any  purpose  or  use, 
and  thereby  fraudulently  induced  the  plaintiff  to  purchase 
the  same  for  seed,  and  falsely  and  fraudulently  concealed 
from  the  plaintiff,  and  suppressed  the  fact  of  his  limited  or 
special  agency,  authority  and  instructions  aforesaid,  not  to 
sell  the  same  for  seed  barley,  but  falsely  represented  that  he 
hod  general  and  unrestricted  power  and  authority  to  sell  and 
warrant  and  recommend  said  barley  for  the  purpose  of,  and 
to  be  fit  for  seed,"  &c. 

The  cause  was  moved  for  trial,  but  upon  the  statement  of 
the  cose  by  the  plaintiff's  counsel,  in  his  opening  to  the  jury, 
the  court  dismissed  the  complaint^  and  nonsuited  the  plain* 
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tiff.    Various  exceptions  were  taken,  on  the  trial,  which  were 
ordered  to  be  heard  at  the  general  term,  in  the  first  instance. 

H.  V.  Hoioland,  for  the  plaintiff. 

2>.  Wright f  for  the  defendant 

By  the  Courts  Johnson,  J.  The  plaintiff  was  nonsuited 
at  the  circuit  upon  the  opening  of  his  case  by  his  counsel. 
The  opening,  as  the  case  shows,  corresponded  with  the  com- 
plaint ;  the  plaintiff's  counsel  stating  substantially  the  facts 
as  therein  alleged.  The  question  presented,  therefore,  is 
whether  a  good  and  subsisting  cause  of  action  is  therein 
stated  against  the  defendant.  This  question  would  have  been 
more  properly  presented  by  a  demurrer  to  the  complaint,  on 
the  ground  that  upon  the  facts  stated  in  the  complaint  no 
action  could  be  maintained  against  the  defendant. 

The  defendant  had  the  right,  however,  if  he  did  not  choose 
to  risk  his  defense  upon  a  demurrer,  to  put  in  his  answer, 
and  raise  the  question  in  this  manner  at  the  trial.  The 
action  is  for  a  fraud  practiced  by  the  defendant,  while  acting 
as  the  agent  of  one  Overrocker,  in  the  sale  of  a  quantity  of 
barley  to  the  plaintiff,  representing  it  to  be  fit  and  proper  for 
seed  barley.  The  complaint,  upon  the  facts  therein  stated, 
makes  out  a  very  clear  and  gross  case  of  fraud  against  the 
defendant.  That  an  action  for  a  deliberate  and  intentional 
fraud  practiced  by  a  person  in  making  a  sale,  may  be  main- 
tained against  him  personally  even  though  he  is  acting  as 
the  agent  of  another  in  making  the  sale  can  not,  I  suppose, 
be  doubted.  No  authority  can  be  needed  in  support  of  so 
plain  and  reasonable  a  proposition.  The  action  does  not  in 
such  a  case  proceed  upon  the  contract,  but  upon  the  tort. 
And  in  torts  there  is  no  such  legal  relation  as  principal  and 
agent.  Every  person  guilty  of  a  tort,  to  the  injury  of  another, 
is  liable  in  an  action,  even  though  another  is  also  liable  for 
the  same  injury.    No  question^  however,  I  supposoi  would 
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or  could  arise  in  this  case  but  for  the  fact  stated  in  the  com- 
plaint, that  an  action  had  before  been  brought  by  the  plain- 
tiff against  Overrocker,  the  principal,  to  recover  for  a  breach 
of  a  warranty  in  the  same  sale  of  the  barley,  in  which  the 
plaintiff  after  recovering  in  the  justice's  court  had,  on  appeal, 
been  defeated  in  the  county  court.  It  is  claimed  that  the 
judgment  in  that  action  is  a  bar  to  the  action  now  brought 
against  the  defendant,  who  was,  as  the  complaint  shows,  only 
acting  as  agent  of  the  defendant  in  the  former  action,  in 
making  the  sale.  That  is  the  point  now  to  be  considered. 
It  appears  from  the  complaint  that  the  former  action  was 
upon  the  contract,  and  for  a  breach  of  it.  The  defense  was 
a  general  denial  of  the  cause  of  action.  Upon  the  trial  of 
that  action  in  the  county  court,  on  appeal,  there  was  a  ver- 
dict against  the  plaintiff,  upon  the  issue ;  and  a  judgment  in 
favor  of  the  defendant  for  the  costs  of  the  action.  But  how 
does  that  operate  to  bar  this  action,  for  a  fraud  in  the  same 
transaction?  Certainly  it  can  not  be  maintained  that  an 
action  for  a  breach  of  a  warranty  in  a  sale,  where  the  plain- 
tiff is  defeated,  and  it  is  determined  there  was  no  warranty, 
is  a  bar  to  a  subsequent  action  for  a  fraud  practiced  in  the 
same  sale.  If  the  plaintiff  recovers  in  the  first  action  and 
gets  his  damages,  he  can  have  no  further  action,  because  his 
claim  for  damages  has  been  satisfied.  But  not  so  where  he 
is  defeated,  and  it  appears  he  has  no  cause  of  action  upon  a 
warranty.  He  may  still  have  a  good  cause  of  action  for  the 
fraud,  which  has  never  been  tried  or  determined. 

For  aught  I  can  see,  that  is  this  case.  It  seems  to  be 
assumed,  by  the  defendant's  counsel  in  his  points,  that  upon 
the  trial  of  the  former  action  in  the  county  court,  the  fact 
was  established,  by  the  evidence,  that  in  making  the  sale,  the 
defendant,  as  agent,  did  warrant  the  barley  as  good  seed  bar- 
ley, not  only  without  authority,  but  against  express  instruc- 
tions not  to  do  so,  from  his  principal.  And  it  is  urged  that 
the  defendant,  in  that  action,  upon  that  state  of  facts,  was 
clearly  liable  and  the  plaintiff  ought  to  have  had  judgment, 
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and  was  erroneously  defeated.  It  is  a  sufficient  answ^  to 
this^  to  say  that  nothiqg  at'  the  kind  appears  in  the  plaintiff's 
complaint.  On  the  contrary,  the  fair  inference  from  the  facts 
stated  in  the  complaint  is,  that  the  plaintiff  was  there  de^ 
feated  upon  the  main  issue,  to  wit,  whether  there  was  any 
warranty.  Certainly  it  does  not  appear  from  the  complaint, 
that  the  plaintiff  was  there  defeated,  or  that  the  case  turned 
upon  the  sole  ground  that  a  warranty  was  confessedly  n^s^de, 
but  that  the  agent  had  no  authority  to  make  it,  and  coi;)8ei- 
quently  the  defendant,  as  principal,  was  not  bound.  It  is 
indeed  stated  in  the  complaint  that  the  defendant  in  that 
action  '^proved  and  established  the  fact  that  the  said  Whiting 
(this  defendant)  was  a  special  agent  merely,  and  had  no  right 
or  authority  to  warrant  said  barley  or  to  reoamvi^end  or  sell  the 
same  for  seed ;  nor  any  right,  power  or  authority  to  bind  him, 
the  said  Overrocker,  by  his  warranty  and  representations  of 
said  barley  for  seed  barley."  But  whether  a  warranty  or  a 
niere  recommendation  was  made  out  by  the  evidence,  does  not 
appear,  The  action  was  upon  the  contract,  and  unless  <i 
warranty  was  proved,  the  plaintiff  must  necessarily  have 
failed  in  his  action, 

It  does  not  aid  the  defendant's  case  at  all,  if  it  be  conceded 
that  the  principal  might  be  made  liable  for  the  fraud  of  the 
defendant,  as  his  agent ;  because,  as  has  been  already  sug- 
gested, several  may  be  liable  for  a  tort,  and  it  is  no  defeuAe 
to  one,  that  another  is  also  liable.  The  question  of  fraud 
has  not  yet  been  tried  against  the  principal,  and  it  is  no  bi^r 
to  this  action  that  he  might  have  been  prosecuted.  In  ^nj 
aspect  of  the  case,  there  is  not  enough  stated  in  the  com«> 
plaint  to  make  the  principal  liable  for  'the  fraud  of  the  de- 
fendant, as  agent.  It  is  not  stated  that  t^e  principal  had  in 
any  way  ratified  the  sale,  and  taken  the  benefits  of  it,  either 
by  accepting  and  retaining  the  money,  or  otherwise.  Noth- 
ing appears  upon  that  subject  whatever,  and  there  is  no  pre- 
sumption in  the  defendant's  favor,  on  that  question,  as  the 
case  now  stands. 
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Upon  the  case  as  it  appears  here,  the  plaintiff  was  non- 
suited upon  the  opening  of  his  counsel,  merely  because  it 
was  stated  that  he  had  before  brought  an  action  against  the 
defendant's  principal,  for  a  breach  of  warranty  in  the  sale  of 
the  barley,  and  had  been  defeated  in  the  action.  That  was 
clearly  no  ground  for  a  nonsuit.  Doubtless,  facts  were 
assumed  there,  which  do  not  appear  in  the  complaint  or  in 
the  case. 

There  must,  therefore,  be  a  new  trial,  with  costs  to  abide  the 
eventp 

[SfosBOB  Obsisal  Tbbx,  June  4, 1866.     WdUt^  JS.  Damm  Smithy  sin4  /oMy- 
aofi,  JnsUoes.] 


BiGELOW  and  others  va,  Atrault  and  others. 

Where  »  penon,  who  is  insolvent  at  the  time,  transfers  his  interest  in  a  legacy, 
for  an  inadequate  consideration,  to  a  party  who  is  aware  of  his  insolvency, 
the  creditors  of  the  assignor  may  maintiun  a  suit  in  equity  to  have  their 
dehts  satisfied  out  of  the  interest  or  fund  beyond  the  consideration  actually 
paid  pr  agreed  to  be  paid ;  even  though  the  transaction  was  not  in  fiict  fraud- 
ulent, so  as  to  authorize  (be  court  to  set  it  aside  on  that  ground. 

In  such  a  case  the  assignor,  in  the  absence  of  any  fhiudulent  design  in  making 
the  transfer,  may  obtain  the  same  relief  himself,  by  showing  that  it  was  made 
under  the  pressure  of  his  debts,  or  other  importunate  needs.  And  certainly 
equity  should  regard  with  quite  as  much  favor  the  claims  of  his  creditors  \ 
especiiilly  in  a  case  where  it  appears  that  he  intended  to  defraud  them  by  a 
cheap  transfer  of  his  estate. 

THIS  action  was  commenced  for  the  purpose  of  setting 
aside  a  transfer  by  Q-eorge  Ayrault  to  Aaron  Van  Nos- 
trand,  of  a  legacy  given  him  under  the  last  will  of  Allen 
Ajrrault,  deceased.  The  plaintiffs,  Bigelow  and  Hoagland, 
allied  in  their  complaint  that  they  obtained  a  judgment 
against  Gteorge  Ayrault,  in  this  court,  August  13,  1858,  for 
$410.88,  in  Allegany  county.  That  execution  was  issued  on 
this  judgment  to  the  sheriff  of  Allegany  county,  February 
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26,  1861,  and  returned  unsatisfied  March  15,  1861.  That 
George  Ayrault  and  Aaron  Van  Nostrand  then  lived  in  Alle- 
gany county.  That  proceedings  supplementary  to  execution 
on  this  judgment  were  commenced,  and  the  order  therein 
served  on  George  Ayrault,  April  4,  1861.  He  was  examined 
under  the  same,  and  subsequently  the  plaintifi;'  John  Bor- 
bach  was,  on  the  19th  of  August,  1861,  appointed  receiver 
of  the  property  of  George  Ayrault. 

The  defendant  Luzon  Van  Nostrand,  by  his  answer,  de- 
nied each  and  every  allegation  contained  in  the  complaint ; 
and  for  a  second  and  further  defense  he  alleged  that  on  the 
25th  day  of  February,  1861,  George  Ayrault,  for  a  good, 
sufficient  and  valuable  consideration,  in  good  faiths  assigned, 
sold  and  set  over  to  Aaron  Van  Nostrand  all  his  right,  title 
and  interest  of,  in  and  to  the  legacy  given  to  him,  said 
George  Ajrrault,  in  and  by  the  will  of  Allen  Ayrai^lt,  deceased, 
and  that  thereupon  the  said  Aaron  became  in  good  faith  the 
absolute  owner  thereof;  and  that  afterwards,  and  before  the 
commencement  of  this  action,  the  said  Aaron,  for  a  good  and 
valuable  consideration,  and  in  good  faith,  sold,  assigned,  and 
set  over  to  said  Luzon  Van  Nostrand  all  his  right,  title  and 
interest,  of,  in  and  to  the  said  legacy,  and  that  the  said  de- 
fendant, Luzon  Van  Nostrand,  is  now  in  good  faith  the  abso- 
lute owner  thereof,  and  that  said  George  Ayrault,  since  the 
sale  thereof  to  said  Aaron  Van  Nostrand,  has  had  no  inter- 
est therein  of  any  kind  or  nature  whatsoever. 

The  action  was  tried  before  Justice  J.  C.  Smith,  at  a 
special  term,  without  a  jury,  who  found  the  following  facts : 

'^  That  all  the  allegations  in  the  complaint  respecting  the 
obtaining  and  docketing  judgment  in  favor  of  the  plaintiffs 
Bigelow  and  Hoagland,  against  the  defendant  George 
Ayrault,  the  issuing  execution  thereon  and  its  return,  the 
proceedings  supplementary  to  execution,  and  the  appointment 
of  a  receiver  therein,  are  true.  That  Allen  Ayrault  died  in 
Geneseo,  on  the  fourth  day  of  February,  1861,  leaving  a  will, 
which  was  afterwards  duly  proved  and  recorded,  and  by  tli6 
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provisions  of  which  the  said  George  Ayrault  hecame  entitled, 
as  legatee,  to  one  undivided  thirty^third  part  of  two  undi- 
vided third  parts  of  the  residuum  of  the  estate  of  said  testa* 
tor,  remaining  after  the  payment  of  the  specific  legacies  and 
bequests  created  in  and  by  said  will.  The  defendants,  named 
in  the  complaint  as  executors  of  said  will,  are  such.  That 
on  the  25th  day  of  February,  1861,  said  George  Ayrault 
transferred  all  his  interest,  as  such  legatee,  in  the  estate  of 
said  testator  to  the  defendant  Aaron  Van  Nostrand,  in  con* 
sideration  of  the  sum  of  one  thousand  dollars  agreed  to  be 
paid  therefor,  and  for  which  said  Van  Nostrand  executed  his 
j>romissory  notes,  on  time  with  interest,  and  delivered  them 
to  said  George  Ayrault,  who  afterwards  transferred  them  to 
third  persons  in  payment  of  certain  debts  theretofore  contracted 
by  him.  That  on  the  27th  of  August,  1862,  said  Aaron  Van 
Nostrand  transferred  his  interest  in  said  estate  to  the  defend- 
ant Luzon  Van  Nostrand,  in  consideration  of  the  sum  of  one 
thousand  and  fifty  dollars,  of  which  the  sum  of  seven  hun- 
dred dollars  was  paid  down,  and  for  the  balance  said  Luzon 
made  his  promissory  note  and  delivered  it  to  said  Aaron. 
That  said  Aaron  died  in  December,  1862,  and  no  administra- 
tor of  his  estate  has  been  appointed.  That  said  note  was 
not  transferred  by  him  in  his  life  time,  and  it  is  now  past  due. 
That  at  the  time  of  said  transfer  to  Aaron  Van  Nostrand, 
said  Geoi^  Ayrault  was  insolvent,  and  has  continued  so  ever 
since,  and  he  executed  said  transfer  with  intent  to  defraud 
the  plaintiffs  Bigelow  and  Hoagland,  and  others,  his  cred- 
itors. That  at  the  time  of  the  transfer  of  said  interest  by 
George  Ajrrault  to  Aaron  Van  Nostrand,  no  part  of  the 
estate  had  been  distributed.  That  at  the  time  of  the  trans- 
fer by  Aaron  to  Luzon  Van  Nostrand,  but  a  small  part  of  the 
estate  had  been  distributed,  and  it  was  not  practicable  then 
and  had  not  been  previously,  to  estimate  with  reasonable  cer- 
tainty the  value  of  said  interest  bequeathed  to  Ghorge 
Ayrault,  partly  because  the  amount  of  the  estate  of  the  tes- 
tator was  not  then  definitely  ascertained,  and  principaUy 
Vol.  XLVL  10 
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because  hj  the  tenoB  of  the  will  the  extent  of  said  mterest 
could  not  be  known  until  the  death  of  said  George  Ayrault, 
or  until  the  complete  distribution  of  the  estate  during  his 
life ;  but  at  the  time  of  each  of  said  transfers^  it  was  appa^ 
rent  that  the  value  of  said  iuteres.t  would  probably  exceed 
one  thousand  dolUrs^  and  that  it  might  exceed  four  thousand 
four  hundred  dollars ;  and  these  facts  respecting  the  value 
of  said  interest  were  known  by  the  said  Aaron  and  Luzon, 
respeptiydy,  when  they  took  said  transfers,  and  they  also 
then  knew  that  said  Q-eorge  Ayrault  was  insolvent.  That 
the  executors  now  have  in  their  hands,  applicable  to  the  pay-t 
ment  of  said  legacy,  at  least  the  sum  of  thirteen  hundred 
dollars/' 

The  court  found  also  the  following  conclusions  of  law: 
'^  That  as  (igainst  the  plaintiffs,  said  transfers  are  valid  only 
as  securities  to  said  Ac^ron,  or  his  representatives,  and  said 
Luzon  Yan  Ilfostrand,  for  the  sums  advanced  by  them 
respectively,  with  interest.  That  the  plaintiffs  are  entitled 
to  a  judgment  directing  that  the  executors  of  the  said  Allen 
Ayrault,  out  of  the  moneys  now  in  their  hands,  or  which 
shall  hereafter  come  into  their  hands  from  said  estate,  applir 
cable  to  the  payment  of  the  legacy  given  to  said  Gteoxge 
Ayrault,  may  first  retain  their  own  costs  and  disbursements 
in  this  action  to  be  taxed,  and  next  shall  pay,  first,  the  sum 
of  one  thousand  dollars  with  interest  thereon  from  25th 
February,  1861,  as  follows,  to  wit,  to  the  defendant,  Luzon 
Van  Nostrand,  the  sum  of  seven  hundred  dollars,  with  inter- 
est thereon  from  27th  August,  1862,  and  the  balance  of  said 
one  thousand  dollars  and  interest  to  the  administrator  of 
said  Aaron  Yan  Nostrand,  deceased,  or  other  person  l^ally 
entitled  to  receive  the  same,  by  way  of  reimbursement  of  the 
sums  advanced  by  said  Aaron  and  Luzon,  respectively ;  and 
shall  pay,  secondly,  to  the  plaintiff,  John  Borbach,  receiver, 
the  amount  of  the  judgment  of  the  plaintiffs,  Bige|ow  and 
Hoagland,  with  interest  thereon,  and  their  costs  and  dis- 
bursements  in  this  action  to  be  taxed^  and  also  twelve 
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dollars,  the  Bum  allowed  them  in  said  supplementary  pro- 
ceedings by  way  of  costs  therein,  and  also  the  proper  charges 
and  expenses  of  said  receiver  in  the  discharge  of  his  duties." 

Judgment  was  accordingly  entered,  directing  ^Hhat  the  ^ 
defendants,  the  executors  of  Allen  Ayrault,  deceased,  out  of 
the  moneys  now  in  their  hands,  or  which  shall  hereafter  come 
into  their  hands  from  the  estate  of  said  Allen  Ayrault,  de^ 
ceased,  applicable  to  the  payment  of  the  legacy  given  by 
said  last  will  and  testament  to  George  Ayrault,  one  of  said 
defendants ;  first,  may  retain  their  own  costs  and  disburse- 
ments of  this  action,  which  are  adjusted  at  the  sum  of 
$93.79 ;  that  said  executors  next  pay  out  of  said  moneys, 
first,  the  sum  of  one  thousand  dollars  with  interest  thereon, 
from  the  25th  day  of  February,  1861,  as  follows,  to  wit : 
To  the  defendant,  Luzon  Van  Nostrand,  the  sum  of  seven 
hundred  doUars  with  interest  thereon,  from  the  27th  day  of 
August,  1862,  and  the  balance  of  said  one  thousand  dollars 
and  interest,  to  the  administrator  of  said  Aaron  Van  Nos- 
trand, deceased,  or  other  person  legally  entitled  to  receive 
the  same,  by  way  of  reimbursement  of  the  sums  advanced  by 
said  Aaron  and  Luzon,  sespectively ;  and  the  said  executors 
pay,  secondly,  to  the  plaintiff  John  Borbach,  receiver  of  the 
property  of  said  Geoige  Ayrault,  the  amount  of  the  judg- 
ment of  the  plaintiffs  William  A.  Bigelow  and  Hudson 
Hoagland  against  said  George  Ajrrault,  with  interest  thereon, 
(which  said  judgment  is  for  the  sum  of  $410.88,  and  interest 
from  August  13,  1858,)  with  their  costs  and  disbursements 
of  this  action,  which  are  adjusted  and  taxed  at  $107.37,  and 
also  the  sum-  of  twelve  dollars  allowed  them  in  said  supple- 
mentary proceedings,  by  way  of  costs  therein,  and  also  the 
-proper  charges  and  expenses  of  said  receiver  in  the  discharge 
of  his  duties."  The  defendants  appealed  from  this  judgment 
to  the  general  term. 

JScott  Lord,  for  the  appellants. 

Ward,  Abbott  dk  Wilkinson,  for  the  respondents. 
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By  the  Court j  Johnson,  J.  The  judge,  before  whom  this 
action  was  tried,  found,  as  a  matter  of  fact,  that  the  sale  and 
transfer  in  question  was  metde  by  the  defendant  Ayrault, 
with  intent  to  defraud  the  plaintiffs  Bigelow  and  Hoagland, 
but  he  does  not  find  that  the  purchaser  from  him,  Aaron 
Van  Nostrand,  had  any  such  intent  in  making  his  purchase. 
All  that  is  found  on  that  subject,  is  that  Ayrault  was  insol- 
vent, and  that  his  insolvency  was  well  known  to  said  Aaron 
Van  Nostrand,  at  the  time  of  making  the  purchase,  and  also 
that  his  insolvency  was  well  known  to  the  defendant  Luzon 
Van  Nostrand,  at  the  time  he  purchased  from  Aaron. 

On  the  subject  of  the  adequacy  of  the  consideration 
agreed  upon  and  paid,  or  promised  to  be  paid,  the  judge 
finds  that  the  value  of  the  interest  of  Ayrault,  in  the  estate 
of  his  •  deceased  uncle,  which  was  the  subject  of  the  sale^ 
could  not  be  then  estimated  with  reasonable  certainty,  as 
only  a  small  portion  of  the  fund,  in  which  he  was  interested, 
had  been  distributed,  and  the  extent  of  the  testator's  estate 
was  not  folly  known,  and  the  extent  of  George's  interest 
could  not  be  determined  until  his  death.  But  he  also  finds 
that  at  the  time  of  each  of  said  transfers,  it  was  apparent 
that  the  value  of  said  interest  would  probably  exceed  $1000, 
and  that  it  might  exceed  $4400.  It  is  now  certain  that  his 
interest  did  then  exceed  the  price  agreed  to  be  paid,  to  an 
extent  considerably  beyond  the  amount  of  the  plaintiffs'  de- 
mand against  G-eorge  Ayrault.  But  the  purchase  was  not 
made  by  the  purchaser  with  any  intent  to  defraud  creditors, 
and  is  perfectly  valid  as  between  the  parties  to  the  transac- 
tion, at  any  rate,  so  long  as  the  defendant  Ayrault  makes 
no  complaint  and  does  not  seek  to  set  it  aside.  He  does  not 
pretend,  nor  is  there  any  thing  in  the  finding,  or  in  the  evi- 
dence, to  show  that  any  etdvantage  was  taken  of  his  situation, 
or  his  necessities,  to  obtain  this  transfer  of  his  interest  below 
its  real  or  its  supposed  value  at  the  time.  And  as  it  is  found 
as  a  fiict,  that  George  sold  his  interest  to  defraud  his  cred- 
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itors,  it  is  manifest  he  never  could  reclaim  it  by  any  legal 
proceeding  whatever. 

The  question  then  arises  whether  creditors  of  George 
Ayiault  can  come  in  and  have  their  debts  satisfied  out  of  the 
interest  or  fund  beyond  the  consideration  actually  paid,  or 
agreed  to  be  paid. 

If  a  proper  case  is  made,  upon  the  facts  found,  there  is  no 
doubt  that  such  an  action  may  be  maintained  by  the  cred- 
itors of  the  person  making  the  transfer,  even  though  the  trans- 
action was  not,  in  fact,  fraudulent,  so  as  to  authorize  the 
court  to  set  it  aside  on  that  ground.  The  case  of  Boyd  v. 
Dunlapj  (1  John.  Ch,  478,)  is  full  authority  on  this  point. 
In  that  case  the  court  held  that  the  deed  assailed  was  not, 
in  fact,  fraudulent,  but  that  it  was  obtained  under  suspicious, 
or  inequitable  circumstances,  and  was  not  even  constructively 
fraudulent,  unless  as  to  the  value  of  the  property  beyond  the 
consideration  paid.  Tet  the  court  decreed  that,  under  the 
circumstances,  the  deed,  as  respected  the  creditors  of  tfie 
grantor,  should  stand  as  a  mortgage  for  the  amount  paid,  and 
the  creditors  be  let  in  for  the  balance.  Chancellor  Kent,  in 
that  case,  remarks :  '^Nothing  can  be  more  equitable  than 
this  mode  of  dealing  with  these  conveyances  of  such  indecicdve 
and  dubious  aspect,  that  they  can  not  either  be  entirely  sup- 
pressed, or  entirely  supported,  with  satisfaction  and  safety/' 
The  same  principle  was  adopted  and  acted  upon  at  a  very 
early  day,  in  England,  in  the  case  of  Heme  v.  MeerSy 
(1  Vern.  465,)  which  case  is  also  stated  in  2  Bro.  O.  C.  177, 
note.  The  principle  is  analagous  to  that  which  prevails  in 
&vor  of  creditors  where  the  conveyance,  by  the  debtor,  is 
voluntary  and  constructively  fraudulent.  The  learned  judge 
adopted  this  principle  at  special  term,  and  applied  it  to  the 
facts  of  this  case.  Upon  well  established  principles  of 
equity,  the  defendant  Ayrault,  but  for  his  fraudulent  design 
in  making  his  transfer,  might  have  obtained  the  same  relief 
himself,  by  showing  that  it  was  made  under  the  pressuro  of 
his  debts,  or  other  importunate  needs.     {Story's  Eq.  Jur, 
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§§  336^  337.)  Certainly,  equity  should  r^ard,  with  quite  as 
much  favor,  the  claims  of  his  creditors^  especially  when  it 
appears  that  he  intended  to  defraud  them  by  a  cheap  tiaDfr> 
fer  of  his  estate. 

It  is  claimed,  on  the  part  of  the  defendants,  that  neither 
the  facts  found,  nor  the  evidence  in  the  case,  warrant  the 
application  of  the  equitable  rule  to  the  case  in  hand.  But 
I  am  of  the  opinion  that  the  finding  and  the  evidence  war-» 
rant  the  application  of  the  rule  to  the  defendants.  The  insol-* 
vency  of  Ayrault  was  'fully  known  to  both  the  Van  Nos- 
trands,  at  the  time  of  their  respective  purchases,  as  were 
also  all  the  facts  rendering  it  reasonably  certain  that  the 
interest  was  very  much  larger  than  the  amount  agreed  upon 
as  the  consideration  of  the  purchase.  They  certainly,  under 
the  circumstances,  owed  some  duty  to  the  creditors  of  their 
vendor,  not  to  take  all  their  debtor  had,  for  a  compei;isa;- 
tion  clearly  and  obviously  inadequate,  leaving  nothing  out 
of  which  their  claims  could  be  satisfied.  No  injustice  is 
done  to  the  defendant  who  made  the  last  purchase.  He  is 
fully  protected  to  the  amount  of  his  obligation,  and  his 
investment ;  and  the  creditors  get  only  what  in  equity  and 
good  conscience  they  ought  to  .have,  and  which  the  defend- 
ant ought  not  to  retain  from  them.  The  just,  fair  and  ben- 
eficient  result,  thus  worked  out  by  the  application  of  the 
equitable  doctrine  in  this  case,  would  seem  fully  to  justify 
the  commendation  of  Judge  Story,  of  the  principles  of 
equity  jurisprudence,  where  he  says,  that  "the  beautiful 
character  or  pervading  excellence"  of  it,  "is  that  it  varies 
its  adjustments  and  proportions  so  as  to  meet  the  very  form 
and  pressure  of  eaich  particular  case,  in  all  its  complex  habi- 
tudes." 

I  am  of  the  opinion  that  the  judgment  is  right,  and  should 
be  affirmed,  with  costs. 

[MovB^B  General  Term,  June  4, 1866^    FWZw,  £,  Darwin  Smith  and  JbA«»- 
fON,  Justices.]  • 
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t>eclanlioiif  of  the  assIgnoTB  of  goods,  made  sabseqneDt  to  the  Bssignment, 
and  after  ihegr  hare  paited  with  the  possession  of  the  assigned  propertyi  are 
not  competent  evidence  for  parties  sued  by  the  assignees,  for  taking  and 
selling  the  goods  under  and  by  virtue  of  a  judgment  and  execution  against 
the  aasignort. 

Bedarations  or  admissions  respecting  the  assigned  ph>p^rty,  thus  made,  by  the 
aaaigncNv,  alter  they  have  ceased  to  have  any  control  over  the  goods,  are  not 
a  part  of  the  rM  ffesU^  but  only  mere  hearsay,  and  therefore  are  not  compe- 
tent evidtoce  against  the  assignees,  or  the  creditors  whom  they  represent. 

Where  tiie  declarations  or  admltoions  relate  to  the  intentions  Of  the  assignors — 
the  secret  operations  of  thdr  minds — and  not  to  any  tUng  they  said  to  the 
aisigneca,  the  hot  that  one  of  the  assignees  was  present  and  heard  the  decla- 
rations or  admissions  without  denying  their  truth,  will  not  make  them  bind- 
ing upon  the  assignees,  or  evidence  against  them. 

What  thd  assignors  did,  before  they  made  the  assignment,  in  contemplation  of 
kiaking  it,  is  evidence  upon  the  question  of  thefa-  intention  in  maUng  it, 
proper  for  the  consideration  of  the  jury. 

The  rule  is  well  settled,  that  where  the  validity  of  a  sale  or  assignment  o(  goods 
depends  upon  whether  it  was  made  with  intent  to  hinder,  delay  or  defraud 
creditors,  the  judge  is  bound  to  submit  the  case  to  the  jury. 

ACTION  to  recover  the  value  of  goods  taken  and  converted 
by  the  defendants. 

The  plaintiffs  claimed  the  goods  by  vlrtne  of  an  assign- 
ment,  dated  the  14th  day  of  June,  1861,  made  to  them  by 
Anson  P.  Campbell  and  Dayton  Church,  for  the  benefit  of 
their  creditors.  Some  creditors  were  preferred  over  others  in 
the  assignment.  The  defendants  were  judgment  creditors  of 
Campbell  &  Church,  and  took  and  sold  the  goods,  by  the 
sheriff  of  Broome  county,  by  virtue  of  an  execution  issued 
upon  their  judgment  against  Campbell  &  Church.  The  de* 
fendants  were  not  preferred  in  the  assignment. 

The  action  was  tried  at  the  Broome  circuit  in  September, 
1863.  It  was  proved  that  Campbell  &  Church  were  mer- 
chants, at  the  date  of  the  assignment,  doing  business  in  the 
town  of  T?riangle,  Broome  county.  The  only  questions, 
among  those  raised  on  the  trial,  now  made,  arose  as  follows : 
William  E.  Taylor^  a  witness  for  the  defendants,  testified 
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that  he  had  an  interview  with  Campbell  &  Church,  at  their 
store^  within  a  week  after  the  assignment  was  made,  in  the 
presence  of  the  plaintiff  Burghardt.  He  further  said:  ^^I 
asked  Campbell  &  Churgb  to  show  me  a  statement  of  their 
affairs ;  I  am  a  merchant ;  I  said  to  Mr.  Church  I  thought 
they  ought  not  to  have  made  an  assignment,  from  his  state- 
ment, and  he  said  he  thought  so  too,  but  that  Crouse  was  press- 
ing them  and  trying  to  play  sharp  on  them,  and  said  he :  ^  Now 
damn  them,  I  mean  to  keep  them  from  getting  their  pay,  if 
I  can/  Nothing  further  said  on  the  subject.  This  was  int 
the  hearing  of  Burghardt.  He  made  some  remarks,  I  don't 
remember  what ;  Burghardt  did  not  deny  nor  repudiate  what 
was  said ;  Mr.  Campbell  expressed  the  same  idea  at  the  time.'' 
The  defendants  asked  to  submit  this  evidence  to  the  jury^ 
and  the  plaintiffs  objected,  and  asked  the  court  to  rule  the 
same  out,  and  the  court  decided  that  the  evidence  was  incom- 
petent to  go  to  the  jurj',  and  excluded  it.  The  defendants 
objected  (says  the  case)  to  such  decision. 

Hiram  Landers,  a  creditor  of  Campbell  &  Church,  was 
sworn  as  a  witness  for  the  defendants,  and  they  offered  to 
prove  by  him  that  shortly  after  the  assignment  was  made, 
Campbell  &  Church  both  stated  to  him  that  the  only  object 
in  making  the  assignment  was  to  defeat  Crouse  in  getting 
his  pay.  This  evidence  was  objected  to  by  the  plaintiffs,  and 
the  court  sustained  the  objection,  and  the  defendants  objected 
to  such  decision. 

Orrin  B.  Campbell,  a  witness  for  the  defendants,  testified, 
in  substance,  that  the  evening  previous  to  the  assignment, 
(which  was  made  early  in  the  morning,)  he  received  goods 
from  the  store  of  Campbell  &  Church,  by  the  hand  of  Anson 
P.  Campbell,  his  brother,  such  as  sugar,  tea  and  nails,  of  the 
value  of  $130,  in  payment  of  a  note  for  that  sum  he  held 
against  his  brother  Anson,  who  was  one  of  the  assignors. 
He  also  testified  that  he  was  a  creditor  of  Campbell  &  Church 
and  preferred  in  the  assignment  to  the  amount  of  $300.  On 
his  cross-examination  he  testified  that  the  $130  note  belonged 
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to  him,  and  that  the  transaction,  in  receiving  payment  thereof, 
was  honest. 

Anson  P.  Campbell,  one  of  the  assignors,  "was  examined 
as  a  witness  for  the  defendants,  and  testified :  ^^  I  was  np  all 
night  drawing  the  assignment ;  Campbell  &  Church  had  ^14 
or  $16,  in  money,  on  hand  at  the  time  of  the  assignment, 
which  was  not  delivered  over  to  the  assignees ;  Church  and 
I  divided  that  between  us  the  evening  preceding  the  assign- 
ment ;  we  took  property  out  of  the  store  the  12th  day  of 
June,  1861;  we  took  thirty  or  forty  pounds  of  sugar  apiece, 
two  or  three  pounds  of  tea  apiece ;  about  the  same  amount  of 
coffee ;  a  piece  of  sheeting  divided  between  us,  also  part  of  a 
piece  of  bleached ;  we  contemplated  making  the  assignment 
at  the  time  of  taking  the  property ;  we  had  not  been  sued  by 
any  body  previous  to  making  the  assignment ;  I  had  not  taken 
an  inventory  of  debts  and  credits ;  Church  had,  one  or  two 
months  before,  made  a  cast  on  it ;  I  do  not  recollect  just  the 
amount ;  the  horse  and  wagon  and  harness  were  not  entered 
in  the  inventory  that  accompanied  the  assignment ;  we  re- 
tained  and  used  them  up  to  the  time  of  the  levy ;  we  have 
had  them  in  our  possession  since  the  sale."  Cross-examined : 
'^G^ige  Adams  bid  off  the  horse  and  took  it  home,  anct 
since  then  some  friend  has  bought  the  horse  and  left  it  vnth 
us  to  use;  this  horse,  wagon  and  harness  was  partnership 
property ;  we  claimed  that  it  was  exempt,  and  the  assignees 
claimed  it  on  the  ground  that  it  was  partnership  property ; 
the  assignees  knew  nothing  about  our  having  taken  the  things 
to  the  house ;  they  did  not  know  of  our  dividing  the  money ; 
I  think  that  was  before  they  came  to  make  the  assignment ; 
I  think  they  did  not  know  we  had  this  money ;  I  lived  over 
the  store ;  the  firm  rented  the  store — the  whole  building — 
one  rent  counted  against  the  other ;  the  rent  of  the  store  was 
paid  out  of  the  partnership  business,  and  the  arrangement 
was  that  the  rent  to  Newell  was  to  be  paid  by  the  firm/' 
Be-examined :  ^^  I  was  engaged  in  no  particular  business  after 
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the  asdgnment^  except  such  as  we  got ;  we  kept  the  horse, 
buggy  and  harness  and  used  it  in  our  business^  after  the  sale." 

The  evidence  showed  that  the  assignees  took  possession  of 
the  assigned  property  on  the  same  day  the  assignment  was 
executed,  and  that  the  assignment  was  duly  executed,  ac- 
knowledged, filed,  recorded  and  accepted  by  the  assignees ; 
also  that  it  was  accompanied  by  the  proper  inyentories  of  the 
debts  owing  by  the  assignors,  and  of  the  property  assigned, 
appraisal,  &c. 

The  plaintifis  commenced  selling  the  goods  as  soon  as  the 
inventories  were  completed ;  and  those  in  question  were  not 
taken  by  the  defendants  until  nearly  three  months  after  the 
assignment  was  made. 

The  plaintiff  Peck  was  a  creditor  of  Campbell  &  Church, 
and  the  plaintiff  Burghardt  was  holden  for  them.  They 
were  both  preferred,  as  creditors,  in  the  assignment. 

After  the  evidence  wds  closed^  the  court  ruled  and  directed, 
in  the  hearing  and  presence  of  the  jury,  1.  That  the  evidence 
in  relatioh  to  the  payment,  by  goods^  taken  out  of  the 
assignor's  store  the  night  of  the  assignment^  of  a  note  to 
Oirin  Campbell,  was  insufficient  to  set  aside  the  assignment. 
fo  which  ruling  atd  decision  the  defendants  excepted. 
2i  The  court  also  held  and  decided  that  the  evidence  in  rela- 
tion to  the  taking  and  dividing  of  certain  moheys  and  properly 
out  of  the  store,  by  Campbell  &  Church,  and  the  retention 
of  such  property  by  them^  was  not  sufficient  evidence  to  set 
aside  the  assignment  To  which  ruling  the  defendants 
excepted.  3.  The  court  ruled  and  decided  that  the  [defend- 
ants] were  not  bona  fidt  purchasers  of  the  assigned  property, 
and  that  it  Was  not  necessary,  to  invalidate  the  assignment, 
to  show  that^  the  [defendants]  received  the  property  with  a 
fraudulent  intent.  No  exception  was  taken  to  this  ruling, 
and  it  is  palpable  that  the  proposition  is  incorrectly 
printed.  The  word  ^^plaitUiffa"  should  be  inserted  where 
the  word  ^Mefendants"  is  within  brackets. 

The  judge  further  decided  that  he  would  leave  the  ques- 
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tion  whether  said  aflsig&ment  waa  fraudulent  or  not^  to  the 
jury.  The  defendants  deolining  to  go  to  the  jury  on  that 
question,  Ae  cause  was  submitted,  to  the  jury  under  the 
charge  of  the  court.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiffs  for  $1738.16.  Judgment  was  entered  thereon, 
against  the  defendants,  with  costs,  and  they  appealed  tiiere- 
firom  to  the  general  term  of  this  court. 

Hotchkiss  (k  Seymour y  for  the  plaintiffs. 

W.  Q.  Bugetj  for  the  defendants. 

By  the  Courts  BaLcoh,  J.  The  points  toucshing  the  valid* 
ity  of  the  assignment)  made  on  the  defendants'  motion,  for 
a  nonsuit,  have  not  been  argued,  or  even  presented,  on  the 
appeal  here,  and  they  need  not  be.  discussed.  The  case  pre- 
sents the  question,  whether  declarations  of  the  assignors  of 
tiie  goods,  made  subsequent  to  the  assignment  and  after  they 
had  parted  with  the  possession  of  the  assigned  property,  Were 
competent  evidence  for  the  defendants,  when  sued  by  the 
assignees,  for  taking  and  selling  the  goods  under  and  by  vir- 
tue of  a  judgment  and  execution  against  the  assignors. 

It  was  held,  in  Kentucky,  in  Turpin's  Adminigtrators  v. 
Jfarkaberry,  (3  J,  J.  Marsh.  622,)  that  dedcuratiozis  or  ad- 
missions of  an  assignor,  after  making  the  assignment,  are  hot 
competent  evidence  i^ainst  the  assignee.  And  I  believe  the 
same  rule  has  always  been  held  in  this  state,  except  in  oases 
where  there  was  a  common  purpose  shown  in  the  assignor 
and  assignee  to  defraud  the  creditors  of  the  assignon  (See 
Waterberry  y.  Sturtevant,  18  Wend.  363 ;  Cuyler  v. 
McCartney y  33  Barb.  165 ;  21  tU  161.) 

The  declarations  of  the  assignors,  offered  to  be  proved  in 
this  case,  were  not  made  until  after  the  assignees  had  taken 
possession  of  the  goods,  under  the  assignment.  The  assign- 
ors then  had  no  control  of  the  goods ;  and  they  dM  not  then 
have  such  an  interest  in  the  goods  as  entitled  them  to  enter 
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into  any  negotiation^  or  make  any  declaration  or  admission^ 
respecting  the  eame^  that  could  affect  the  rights  of  the 
assignees,  or  creditors  for  whose  benefit  the  assignees  held  the 
goods.  Whatever  the  assignors  then  said  was  not  rts  gestcs, 
but  mere  heresay^  and  therefore  not  competent  evidence 
against  the  plaintiffs.  (21  Barb.  161.  33  td  165.)  In 
Adams  v.  Da^idsofiy  (6  Selden^  309,)  the  assignor  was  in 
possession  of  the  assigned  property  at  the  time  he  made  the 
declarations  that  were  received  as  evidence  against  his 
assignee ;  which  fact  distinguishes  that  case  from  this. 

The  fact  that  one  of  the  assignees,  (the  plaintiff  Burg- 
hardt,)  was  present  and  probably  heard  the  declarations  or 
admissions  of  the  assignors,  made  in  their  conversation  with 
Taylor,  without  denying  or  repudiating  what  was  said,  does 
not  make  them  binding  upon  the  plaintiffs,  or  evidence 
against  them.  The  declarations  or  admissions  were  in  regard 
to  the  intentions  of  the  assignors — the  secret  operations  of 
their  minds — and  not  in  reference  to  any  thing  they  had  said 
to  the  plaintiffs.  There  can  be  no  presumption  that  the 
plaintiffs  knew  whether  the  declarations  or  admissions  were 
true  or  false.  Burghardt,  therefore,  was  not  bouiid  to  con* 
tradict  them,  and  his  silence  did  not  render  them  binding 
upon  him,  or  evidence  against  him. 

Again ;  it  is  very  doubtful  whether  the  assignors,  in  their 
conversation  with  Taylor,  were  not  speaking  of  thdr  inten- 
tions at  the  time  the  alleged  admissions  were  made,  and  not 
as  to  what  they  were  before  or  at  the  time  the  assignment 
was  executed. 

It  is  unnecessary  to  express  an  opinion  on  the  question, 
whether  any  declarations  of  the  assignors,  before  or  at  the 
time  of  making  their  assignment,  were  evidence  against  their 
assignee ;  for  no  such  declarations  were  offered  to  be  proved 
by  the  defendants.  But  on  this  question,  see  the  following 
cases :  Paige  v.  Gagwiuy  7  HiUy  361 ;  Booth  v.  Stoetey, 
4  SeldeUy  276 ;  Adams  v.  DavidsoUy  6  id.  309 ;  Foster 
v.  BeaUy  21 JV:  T.  Bep.  247 ;   Tousktf  v.  Barry,  16  id.  497  j 
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Bequa  ▼.  Btqna,  22  id.  254 ;  Baihbun  v.  Plainer^  18  Barb. 
272.  The  judgment  in  the  last  case  was  affirmed  by  the 
Court  of  Appeals^  but  the  opinion  of  that  court,  in  the  case, 
has  not  been  reported,  (See  Oriffin  v,  Marquardt^  17  N.  Y. 
Bep.  28.) 

The  true  construction  of  the  rulings  made  after  the  evi- 
dence was  closed,  is  that  the  judge  decided  that  certain 
evidence  in  the  case  did  not,  as  matter  of  law,  authorize  a 
holding  that  the  assignment  was  invalid.  What  the  assign- 
ors did  before  they  made  the  assignment,  in  contemplation  of 
making  it,  was  evidence  upon  the  question  of  their  intention 
in  making  it,  proper  for  the  consideration  of  th6  jury.  But 
their  acts  were  not  of  such  a  character  as  to  render  the 
assignment  void  as  matter  of  law.  {See  Wilson  v.  Forsyth^ 
24  Barb,  105.)  The  rule  is  well  settled,  that  where  the  valid- 
ity \of  a  sale  or  assignment  of  goods  depends  upon  whether  it 
was  made  with  intent  to  hinder,  delay  or  defraud  creditors,  the 
judge  is  bound  to  submit  the  case  to  the  jury.  {See  Vance 
V.  PhiUipSy  6  Hilly  433.)  It  is  expressly  provided  by  statute, 
that  the  intent  in  such  cases  "  shall  be  deemed  a  question 
of  fact  and  not  of  law."     (2  B.  S.  137,  §  4) 

The  judge  decided  that  he  would  leave  the  question, 
i^ether  the  assignment  was  fraudulent  or  not,  to  the  jury, 
and  the  defendants  declined  to  go  to  the  jury  on  that  ques- 
tion. But  the  case  was  submitted  to  the  jury,  and  as  the 
charge  is  not  set  out  in  the  bill  of  exceptions,  the  presump- 
tion is,  it  was  satisfactory  to  the  defendants.  It  does  not 
ap]>ear  that  they  excepted  to  any  portion  of  it. 

'  My  conclusion  is,  that  no  error  was  committed  on  the  trial 
prejudicial  to  the  defendants,  and  that  the  judgment  in  the 
action  should  be  affirmed,  with  costs. 

So  decided. 

[Bbookx  Gvtbral  Tbbx,  NoTember  15|  1864.    OanysbeHj  Farker,  Mown  and 
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In  an  action  of  ejectment  for  dower,  it  is  competent  for  the  plaintiff  to  show 
at  what  tfn^e  a  deed  from  her  husband,  under  which  the  defendant  claims 
title,  was  delivered. 

The  admiasiiHiB  or  declarations  of  parties  are  competent  evidence  against  them 
when  ^rol  evidence  of  the  fact  sought  to  be  s)^wn  bj  such  adwissions  or 
declarations  would  be  competent. 

The  declarations  of  a  person  in  the  possession  of  lands,  as  to  his  title,  are 
admissible  evidence  against  persolis  ftl^ming  under  him,  who  subsequently 
cane  into  possession  of  the  land. 

The  nUe  that  parol  declarations  of  a  person  having  title  to  land  lire  inadmissi- 
ble as  evidence  to  defeat  that  title,  only  excludes  declarations  when  the  fiict 
sought  to  be  established  by  them  can  not  be  proved  by  parol  evidence. 

The  declarations  of  the  grantee  in  a  deed,  in  respect  to  the  thne  when  the  deed 
was  delivered  to  him,  mad^  while  he  was  in  possession  of  the  fana  conveyed, 
are  competent  evidepce,  in  an  action  of  ^ectment  for  dower,  against  a  persoa 
claiming  title  to  the  land  under  sucU  grantee. 

The  Code  of  Procedure  has  not  changed  the  common  law  rule  that  prohibits  a 
wif^  from  testifying,  after  the  decease  of  her  husband,  to  declarations  made 
by  him  to  her  when  no  other  person  was  present 

Hence  a  wiA»  suing  foir  dower  ii\  the  land  of  her  deceased  ,husband,  can  not  be 
allowed  to  testier  to  what  her  husband  said  to  her,  in  his  life  time,  while  they 
were  alone,  tending  to  show  that  a  deed  executed  by  him,  under  which  the 
defendant  claimed,  was  not  delivered  to  the  grantee  until  after  he,  the  grantor, 
was  married  to  the  plaintiff. 

In  such  an  acUcm  it  19  competent  for  the  defendant  to  prove  the  declaratiODi  of 
the  grantor,  made  after  his  marriage  to  the  plaintiff,  to  the  effect  that  sud^ 
deed  was  delivered  before  he  married  the  plaintiff. 

ACTION  of  ejectment,  to  recover  dower  in  a  farm  contain-* 
ing  about  two  hundred  acres  of  land,  situated  in  tbe 
county  of  Delaware.  The  action  was  tried  at  the  Delaware 
circuit,  in  September,  1863.  The  plaintiff  claimed  to  recover 
the  dower  as  widow  of  G«orge  H.  Sands,  deceased,,  to  whom 
she  was  married  on  the  24th  day  of  November,  1848,  and 
who  died  on  the  24th  day  of  February,  1849.  The  farm  was 
conveyed  to  George  H.  Sands  on  the  12th  day  of  June,  1848. 
The  defendant  introduced  a  w^iiprAnty  ^eed  of  the  fa,rm  from 
George  H.  Sands  to  his  son  Bichard  B.  Sands,  dated  the  9d 
day  of  October,  1848,  which  was  acknowledged  on  the  6th 
day  of  November,  1848,  but  it  was  not  recorded  until  the 
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22d  day  of  Febraary,  1849.  The  defendant  introduced  an- 
other deed  of  the  farm  from  Bichard  B.  Sands  to  himself, 
dated  the  16th  day  of  February,  1852,  which  was  recorded  the 
30th  day  of  March  in  that  year. 

The  question  litigated  on  the  trial  was  whether  the  deed 
from  G-eorge  H.  Bands  to  his  son  Bichard  B.  Sands  was  de- 
livered before  or  after  the  marriage  of  the  former  to  the 
plaintiff.  Bichard  B.  Sands  died  previous  to  the  trial,  and 
the  plaintiff  was  married  again,  prior  to  the  commencement 
of  the  action,  to  Chauncey  Keator. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff.  Judg* 
ment  was  suspended,  and  the  defendant  moved  for  a  new  trial, 
on  exceptions,  which  were  directed  to  be  heard  in  the  first 
instance  at  the  general  term. 

John  Grant f  for  the  pldiiitiff. 

Bobert  Parker  and  Wm.  Murray^  Jr.  for  the  defendant* 

By  the  Court,  Balcom,  J.  The  case  shows  that  George 
H.  Sands  was  in  possession  of  the  farm,  in  which  the  plain* 
tiff  has  recovered  dower,  from  the  time  he  purchased  it,  on 
the  12th  day  of  June,  1848,  until  he  died,  on  the  24th  day 
of  February,  1849 ;  and  that  his  son,  Bichard  B.  Sands, 
shortly  after  the  last  mentioned  date,  took  possession  of  the 
form  and  kept  possession  of  it  until  he  conveyed  it  to  the 
defendant  on  the  16th  day  of  February,  1852.  The  plaintiff 
was  married  to  George  H.  Sands,  on  the  24th  day  of  Novem- 
ber, 1848 ;  and  the  latter  conveyed  the  &rm  to  Bichard  B. 
Sands  by  a  deed  that  was  dated  the  3d  day  of  October,  in  the 
same  year,  which  was  acknowledged  on  the  6th  day  of 
November,  in  that  year. 

As  the  date  and  acknowledgment  of  the  deed  from  George 
H.  Sands  to  Bichard  B.  Sands  were  previous  to  the  time 
when  the  plaintiff  was  married  to  G-eorge  H,  Sands,  the 
plaintiff  had  no  right  of  dower  in  the  &rm  if  such  deed  was 
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delivered  prior  to  such  marriage.  The  joetice  of  the  peace, 
who  took  the  acknowledgment  of  the  deed  to  Richard  B. 
Sands,  testified  that  it  was  not  delivered  at  that  time,  and 
that  Bichard  was  not  then  present. 

The  judge,  who  presided  on  the  trial,  announced,  at  the 
commencement  of  the  trial,  that  if  the  deed  to  Bichard  B. 
Sands  was  delivered  before  the  marriage  of  the  plaintiff  to 
George  H.  Sands,  the  action  must  fail ;  if  after  such  marrii^, 
that  the  plaintiff  would  be  entitled  to  recover ;  which  was 
assented  to  by  the  counsel  for  the  respective  parties.  No 
fact  was  established  to  estop  the  plaintiff  from  proving  when 
the  deed  to  Bichard  B.  Sands  was  delivered,  and  it  was 
clearly  competent  to  show  when  that  deed  waa  delivered. 
( Van  Valen  v.  Schemerhom^  22  How.  Pr.  Bep,  416,  and 
cases  there  cited.) 

The  plaintiff  was  permitted  tb  prove  the  declarations  of 
Bichard  B.  Sands,  made  while  he  was  in  possession  of  the 
farm,  to  the  effect  that  the  deed  to  him  from  George  H. 
Sands  was  not  delivered  until  after  the  plaintiff  was  married 
to  George  H.  Sands.  This  evidence  was  objected  to  by  the 
defendant,  on  the  grounds,  Ist.  That  it  was  the  confession 
and  sayings  of  a  person  not  a  party  of  the  suit ;  2d.  That  if 
claimed  to  be  the  confessions  of  the  defendant's  grantor,  it 
was  not  a  confession  characterizing  his  possession  of  the  land 
conveyed,  and  could  not  be  received  as  such ;  3d.  That  it 
was  immaterial.  The  defendant  excepted  to  the  admission 
of  the  evidence. 

The  admissions  or  declarations  of  parties  are  competent 
evidence  against  them  where  parol  evidence  of  the  fact  sought 
to  be  shown  by  such  admissions  or  declarations  would  be 
competent.  (Wetland  Canal  Co.  v.  Hathaway^  8  Wend. 
480.  7  id.  125, 139.)  Another  rule  is  that  the  declarations 
of  a  person  in  the  possession  of  land,  as  to  his  title,  are 
admissible  evidence  against  persons  claiming  under  him  who 
subsequently  come  into  possession  of  the  land.  (1  Greenl, 
Ev.  §  189.     Jackson  v.  Bard^  4  John.  230.     Jackson  v. 
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Oole,  4  Coweny  587.    Jackson  v.  Deniaon^  4  Wend.  558. 
Rickert  v.  Snyder,  9  id,  416.) 

There  are  many  cases  which  hold  that  the  parol  declara- 
tions of  a  person  having  title  to  land^  are  inadmissible  as 
evidence  to  defeat  that  title.  (See  Stuyvesant  v.  Tompkins, 
9  John.  61 ;  Jackson  v.  Shearman,  6  id,  19 ;  Jackson  v. 
McVey,  15  id,  234  ;  Jackson  v.  Vary,  16  id.  302 ;  Jackson 
V.  DunJap,  1  John,  Cases,  114 ;  Jackson  v.  Chapin,  5  Oowen,' 
485.)  This  rule  only  excludes  declarations  when  the  fact 
sought  to  be  established  by  them  can  not  be  proved  by  parol 
evidence.  {See  Wetland  Ganal  Co,  v.  Hathaway,  supra ; 
7  Wend,  125  ;  Id,  139.)  To  illustrate :  when  a  party  shows 
he  has  a  legal  title  to  land,  it  can  not  be  taken  from  him  by 
evidence  that  he  has  said  he  had  no  title  to  it ;  and  this  is 
all  that  Jackson  v.  Chapin,  {supra,)  holds.  In  that  case 
the  plaintiff  claimed  title  under  a  deed  to  one  Montgomery, 
which  was  acknowledged  and  recorded.  The  defendant 
proved  that  Montgomery  said  the  deed  had  been  offered  to 
him,  but  he  refused  it,  because  the  wife  of  the  grantor  was 
not  a  party ;  and  the  court  said :  ^^  This  being  parol  evi- 
dence, tending  to  destroy  the  operation  of  the  conveyance, 
was  inadmissible.'' 

The  distinction  between  Jackson  v.  Chapin  and  this  case 
is  this :  In  the  former,  the  admission  of  the  grantee  in  the 
deed  was  to  the  effect  that  the  deed  had  never  been  delivered, 
bat  in  this  case  the  admissions  of  the  grantee  were  only  as 
to  the  time  when  the  deed  to  him  was  delivered. 

But  if  this  distinction  be  insufficient  to  reconcile  Jackson 
V.  Ohapin  with  the  principle  that  any  fact  may  be  established 
by  proof  of  admissions  which  it  is  competent  to  establish  by 
parol  evidence,  then  that  case  should  be  repudiated,  or  over- 
ruled as  unsound. 

I  think  the  declarations  of  Bichard  B.  Sands,  in  respect 
to  the  time  when  the  deed  was  delivered  to  him,  were  com- 
petent evidence  for  the  plaintiff,  for  the  reason  that  they 
w^e  made  while  he  was  in  possession  of  the  farm,  and  were 
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as  to  a  fact  it  was  competent  to  establish  by  parol  evidehoey 
and  the  defendant  claimed  title  to  the  farm  nnder  him. 

The  plaintiff  was  a  witness  in  her  own  behalf,  and  testified 
to  seeing  the  deed  to  Bichard  B.  Sands  in  the  possession  of 
her  husband,  George  H.  Sands,  on  three  different  occasions, 
the  last  of  which  was  on  the  Wednesday  next  previous  to 
his  death.  She  also  testified  that  she  examined  the  deed, 
on  the  first  occasion,  at  the  request  of  her  husband ;  that 
her  husband  then  said  he  was  going  to  give  it  to  Bichard, 
when  she  asked  him  if  Bichard  ever  had  it,  or  knew  he  was 
going  to  give  it  to  him ;  and  that  her  husband  answered  that 
Bichard  knew  nothing  of  it.  She  further  testified  that  her 
husband  carried  a  little  trunk  to  Delhi,  in  which  the  deed 
was  kept,  and  took  it  home  again  with  him,  where  he  after- 
wards took  it  out  and  said  to  her  he  did  not  intend,  during 
his  life,  to  give  the  deed  to  Bichard.  She  testified  that  the 
last  time  she  saw  the  deed,  was  the  last  Wednesday  next 
preceding  the  death  of  her  husband,  when  he  sent  it  enclosed 
with  another  deed,  by  John  Allen,  to  Bichard,  at  Delhi. 

What  was  said  to  the  plaintiff  respecting  the  delivery  of 
the  deed,  by  her  husband,  was  objected  to  by  the  defendant 
upon  the  ground  that  the  confessions  of  her  husband  were 
incompetent  evidence,  he  not  being  a  party  to  the  suit ; 
2d.  That  whether  the  deed  had  or  had  not  been  delivered, 
must  be  determined  by  evidence,  other  than  his  confessions, 
after  marriage,  because  if  the  deed  was,  in  fact,  delivered 
before  the  marriage,  he  could  not  be  allowed  to  impair  or 
incumber  the  grant  by  any  confession  made  after  the  actual 
delivery ;  3d.  That  whatever  passed  between  herself  and  her 
husband  was  confidential,  and  growing  out  of  their  married 
relation,  and  she  was  not  at  liberty  to  give  it  in  evidence  ; 
4th.  That  his  confessions  were  incompetent  generally,  and 
immaterial.  The  objection  was  overruled,  and  the  defendant 
excepted. 

In  Osterhofit  t.  Shoemakery  (3  Hilly  513,)   Bronson,  J. 
said :  '^  I  observe  that  the  widow  of  Frederick  Osterhout  was 
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called  as  a  witness  against  the  grantee  of  her  former  hus- 
band, to  prove  that  he  had  committed  a  frand  npon  the 
plaintiff;  and  she  spoke  of  the  declarations  as  well  as  the 
acts  of  her  husband.  She  was  not  a  competent  witness  for 
that  purpose/'  He  cited  Bapcock  r.  Booths  (2  Hilly  181,) 
in  which  he  had  said  Mrs.  Barnes  '^  was  a  competent  witness 
to  prove  any  fact  which  she  did  not  learn  from  her  former 
husband."  (See  Ratcliff  v.  WaleSy  1  Hill^  63 ;  Barnes  v. 
Camack,  1  Barb.  392 ;  Chamberlain  v.  The  People,  23  N.  T. 
S€p.  89 ;  1  Greenl  Ev.  2d  ed.  §§  337-339.) 

The  Code  has  not  changed  the  common  law  rule  that  pro* 
hibits  the  wife  from  testifying,  after  the  decease  of  her  hus- 
band, to  declarations  made  by  him  to  her  when  no  other 
person  was  present ;  and  the  reasons  for  refusing  to  allow  her 
to  testify  to  what  her  deceased  husband  said  to  her  when 
they  were  alone,  still  exist. 

I  am,  therefore,  of  the  opinion  the  judge  erred  in  per- 
mitting the  plaintifP  to  testify  to  what  her  deceased  husband 
isaid  to  her  when  they  were  alone,  which  tended  to  show  that 
he  did  not  deliver  the  deed  to  his  son  Bichard,  before  he  was 
married  to  the  plaintiff. 

The  defendant  offered  to  prove  the  declarations  of  G-eorge 
H.  Sands,  made  after  his  marriage  to  the  plaintiff,  to  the 
effect  that  the  deed  from  bim  to  Bichard  B.  Sands  was  de- 
livered before  he  married  the  plaintiff.  This  was  objected 
to  by  the  plaintiff,  ou  the  ground  that  they  were  the  con- 
fessions of  a  person  not  a  party  to  the  suit,  and  that  if  the 
deed  was  not  delivered,  in  fact,  until  after  the  marriage, 
Geoi^e  H.  Sands  could  not  divest  the  plaintiff  of  her  inchoate 
right  of  dower  by  any  thing  he  might  say.  The  objection  was 
sustained  and  the  defendant  excepted. 

This  offer  was  improperly  rejected,  according  to  the  deci- 
sion in  Van  Duyne  v.  Thayre,  (14  Wend.  233.)  The  head 
note  to  that  case  is,  that  '4n  an  actioti  of  ejectment  for 
dower,  the  admissions  of  the  husband,  whilst  living,  are  as 
competent  evidence  in  bar  of  the  title  of  his  widow,  as  they 


164  CASES  IN  THE  SUPBEME  COURT 

Hawks  t^.  Weaver. 

would  be  in  bar  of  the  title  of  his  heir  or  grantee ;"  and  it 
is  authorized  by  the  opinion  of  the  court,  which  was  deliv- 
ered by  Justice  Nelson. 

My  conclusion  is,  that  there  must  be  a  new  trial,  for  the 
two  erroneous  rulings  of  the  judge  I  have  mentioned. 

Mason,  J.  expressed  no  opinion  on  the  question  last  dis- 
cussed by  Justice  Balcom. 
New  trial  granted,  costs  to  abide  the  event. 

[Bbooxk  Gbvbbal  Txbm,  NoTember  16, 1865.    Farkir,  Maum  and  BaUem^ 
Justices.] 


Hawks  va.  Weaver  and  Tompkins. 

In  an  action  upon  a  promissoxy  note,  made  by  the  defendants,  by  which  thej* 
jointly  and  severally  promised  to  pay  B.  or  bearer  $800,  three  days  after  date, 
the  defense  was  that  the  note  was  given  for  the  benefit  of  the  plaintiff,  and 
in  performance  of  a  usurions  transaction,  which  made  the  note  nsuiious  and 
void.  The  evidence  showed  that  the  plaintiff  purchased  of  the  defendants, 
for  |2S0,  a  note  of  ^800,  xnade  by  the  defendant  T.  and  ind<»sed  by  the 
defendant  W.  and  also  by  another  person.  That  note  was  made  for  the  pitr- 
pose  of  raising  money  upon  it.  When  it  was  nearly  due,  the  defendants 
made  the  note  in  suit^  apd  the  plaintiff  wrote  upon  it  a  guaranty  of  the  pay- 
ment and  collection  thereof.  This  note  was  deUvered  to  B.  the  payee  therein 
named,  who  paid  to  the  defendants  the  ftiU  amount  thereof,  in  money,  less 
the  interest  for  the  time  it  had  to  run ;  i.  e.  B.  lent  the  defendants  Ute  amount 
of  money  specified  in  the  note,  less  the  interest  which  the  note  would  have 
drawn  if  it  had  been  made  payable  with  interest.  The  plaintiff  paid  the 
amount  of  that  note  to  B.  before  it  became  due,  and  received  it  fh>m  him. 
The  defendants  paid  the  money  to  the  plaintiff  which  they  borroifed  of  B.  in 
satis&ction  of  the  flist  mentioned  note,  and  insisted  that  the  pjahitiff  paid 
the  same  identical  money  to  B.  for  the  note  in  suit. 

Sdd  1.  That  B.  had  the  right  to  deduct  the  interest  on  the  note  in  suit,  Iat  the 
time  it  had  to  run,  because  the  note  did  not  in  terms  draw  interest 

2.  That  the  transaction  was  free  fh)m  usury,  as  between  B.  and  the  defmdants, 
and  the  note  was  valid  in  the  hands  of  B.;  and  that  If  he  had  kept  it  he 
could  have  maintained  an  action  upon  the  guaranty,  against  the  plaintiff. 

8.  That  granting  that  the  note  sued  on  was  made  at  the  request  of  the  plaJntiflT^ 
and  negotiated  at  his  request,  to  B.  by  the  defendants,  and  that  the  igsoney 
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which  the  klter  obtained  on  it,  of  B.,  was  paid  by  them  to  the  plaintiff,  in 
wUaftdion  of  a  note  m^e  by  one  of  the  defendants  and  indorsed  by  tho 
other,  which  was  Toid  for  nsnry,  in  the  plaintiff's  hands,  the  transaction  did 
not  make  the  note  in  snit  usurious  or  Toid  when  it  calne  into  the  plaintiff's 
hands. 
4.  That,  being  valid  in  its  inception,  and  when  it  was  first  negotiated,  such  note 
remidned  valid,  and  the  defendants  had  no  defense  to  it. 

THIS  action  was  brought  upon  a  promissory  note  made  by 
the  defendants  in  the  words  and  figures  following,  to  wit : 

"$300.  For  value  received,  we  jointly  and  severally  promise 
to  pay  Duncan  Ballantine  or  bearer,  three  hundred  dollars, 
three  days  from  date.     Dated  Andes,  May  16,  1861. 

(Signed)  William  Weaver, 

Nelson  Tompkins." 

The  defense  was  that  the  note  was  given  for  the  benefit  of 
the  plaintiff,  and  in  performance  of  an  usurious  transaction, 
which  made  the  note  usurious  and  void.  The  action  was 
tried  before  a  referee.  The  evidence  showed  that  the  plaintiff, 
in  the  first  place,  purchased  a  note  for  $300,  of  the  defend- 
ants, or  of  one  of  them,  for  $280,  in  January,  1861,  which 
last  mentioned  note  was  signed  by  the  defendant  Tompkins, 
and  indorsed  by  the  defendant  Weaver^  and  also  by  Cyrus 
Burr.  That  note  was  made  for  the  purpose  of  raising  money 
upon  it.  But  there  was  some  evidence  that  tended  to  show 
that  the  defendant  Weaver  represented  to  the  plaintiff,  when 
the  latter  bought  it,  that  it  was  given  for  a  balance  of  account 
which  the  defendant  Tompkins  ow^d  him,  Weaver.  This 
evidence  was  strongly  contradicted.  When  the  note,  which 
the  plaintiff  had  purchased  as  aforesaid,  was  nearly  due,  the 
defendants  made  the  note  in  suit,  above  set  forth,  and  the 
plaintiff  wrote  the  following  guaranty  thereon,  viz:  ^'For 
value  received,  I  do  hereby  guarantee  the  payment  and  collec- 
tion of  the  within  note. 

(Signed)  Daniel  Hawks.'' 

This  note  was  delivered  to  Ballantine,  the  p4yee  therein 
named,  who  paid  to  the  defendants,  or  to  one  of  ihem,  the 
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fall  amount  thereof  in  money,  less  the  interest  for  the  time 
it  had  to  ran ;  i.  e.  Ballantine  lent  the  defendants  the  amonnt 
of  money  specified  in  this  note,  less  the  interest  which  the  note 
would  have  drawn  if  it  had  been  made  payable  with  interest. 

The  plaintiff  paid  this  note  to  BaUantine  before  it  became 
due  and  received  it  from  him.  The  defendants  paid  the 
money  to  the  plaintiff  which  they  borrowed  of  Ballantine,  in 
satisfaction  of  the  note  they  or  one  of  them  sold  to  the 
plaintiff,  as  above  stated ;  and  they  contended  at  the  trial, 
and  insist  upon  this  appeal,  that  the  plaintiff*  paid  the  iden- 
tical same  money  to  Ballantine  for  the  note  in  suit. 

The  referee  foilnd  that  the  note  which  the  plaintiff  pur- 
chased, as  aforesaid,  was  valid;  and  that  the  defendants 
paid  it  to  the  plaintiff  with  the  money  they  borrowed  of  Bal- 
lantine on  the  note  in  suit ;  and  that  the  plaintiff  having 
paid  the  note  in  suit  to  Ballantine,  and  taken  it  from  him, 
wad  the  sole  owner  of  the  same,  and  was  entitled  to  reciover 
the  amount  due  thereon,  vist.  $358.15. 

After  judgment  was  entered  on  the  report,  against  the}  de^ 
fendatits,  they  appealed  thefefrom  to  the  general  term  of  this 
cotdi;. 

Williani  Oleason^  for  the  plaintifil 

John  Grfant  and  William  Murray ^  Jr.  fat  the  defendatits. 

By  the  Courtj  Balcom,  J.  The  note  in  altlit  was  given  to 
Ballantine  for  nloney  which  he  lent  to  the  defendants  thereon ; 
and  the  former  paid  to  the  latter  the  full  amotlnt  of  the  note, 
less  the  interest  on  such  amount  for  the  time  the  note  had  to 
run.  Ballantine  had  the  right  to  deduct  the  interest, 
because  the  note  did  not,  in  terms,  draw  interest  The 
transaction  was  free  from  usury,  as  between  Ballantine  and 
the  defendants,  and  the  note  was  clearly  valid  in  the  hands  of 
the  former ;  and  if  he  had  kept  it^  he  could  have  maintained 
an  aotion  upon  it  against  the  defendants  >  or  he  could  have 
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maintained  an  action  upon  the  guaranty  of  the  payment  of 
it  against  the  plaintiff. 

Granting  that  this  note  was  made  at  the  request  of  the 
plaintiff  and  negotiated  at  his  request  to  Ballantine  by  the 
defendants ;  and  that  the  money  the  latter  obtained  on  it  of 
Ballantine  was  paid  by  them  to  the  plaintiff,  in  satifaction 
of  a  note  against  one  of  the  defendants  that  was  indorsed 
by  the  other,  which  was  void  for  usury  in  the  plaintiff's 
hands,  the  transaction  did  not  make  the  note  in  stdt  against 
the  defendants  usurious  or  void,  when  it  came  into  the  plain- 
tiff's hands.  Being  valid  in  its  inception,  and  when  it  was 
first  negotiated,  it  remained  valid,  and  the  defendants  had 
no  defense  to  it. 

It  is  unnecessary  to  examine  any  other  question  in  the  case. 

The  judgment  in  the  action  should  be  ajBirmed,  with  costs. 

So  decided. 

[Bbooxb  Obsbbal  Tbbm,  November  15|  1806.    Fark^^  JTmom  and  BtHemi^ 
JosUoes.] 
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A  promlBflory  note  for  flOOO,  made  by  H.  on  the  17th  of  Aprilf  1867,  pKjM» 
to  the  order  of  T.  ninety  days  after  date,  with  interest  at  the  Bank  of  N.  and 
indorsed  by  T.  &  M.  was  disoonnted  by  the  Bank  of  N.  and  the  money  was 
reoeired  by  H.  The  note  not  beifiig  paid,  when  it  became  dne,  it  was  pro- 
tested and  T.  was  duly  charged  as  fodorser.  The  plaintiff  paid  to  the  bank 
tlie  amovnt  due  npon  the  note;  and  became  the  owner  thereof,  on  the  8th 
of  Jane,  1868.  H.  assigned  his  property  for  the  benefit  of  his  creditors  on 
tlM  29th  of  June,  1857.  Soon  after  the  note  matured,  T.  paid  one  half  of 
the  amotmt  due  thereon,  to  the  Bank  of  N.  On  the  Ist  of  January,  1858,  the 
SMsignees  of  H.  made  a  dividend  of  nine  per  cent  on  the  debts  he .  owed,  and 
paid  |90  to  T>  to  be  applied  on  this  note.  T.  kept  $46  of  that  money,  and 
took  the  other  half  ($46)  to  the  Bank  of  N.  and  paid  it  to  the  bank,  upon 
the  note,  February  16, 1868,  informing  the  cashier  that  the  $46  was  a  dividend 
declared  \ff  the  dssignees  of  &  to  apply  on  the  note,  and  that  be  paid  It  to 
tkebaokasndL    the caahio* iAdomd  the  $45 as  paid l^ T.    This  acUon 
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was  comm«noed,  by  the  pkintiff  as  holder,  against  T.  as  Indorser,  Febnarj 
18, 1864. 

HM  that  T.  paid  the  |i6  on  the  note,  within  six  years  next  before  the  time  of ' 
the  commencement  of  the  action,  under  drcumstanoes  that  warranted  the 
judge  in  holding  that  he  then  intended  to  recognize  his  liability  to  pay  the 
entire  note,  and  which  he  was  willmg  to  pay. 

The  law  respecting  the  effect  of  a  payment  on  a  question  as  to  taking  a  case 
out  of  the  operation  of  the  statute  of  limitations,  has  not  been  changed  by 
the  Code.  And  the  language  of  the  authorities  is  that  a  payment  which  will 
take  a  case  out  of  the  operation  of  this  statute,  must  be  made  under  drcum* 
stances  to  warrant  a  finding,  as  a  question  of  ftct,  that  the  debtor  intended 
to  recognize  the  debt  in  question  jbs  subsisting,  and  which  he  was  willing  to 
pay.    Per  Balcoh,  J. 

THIS  action  was  brought  by  the  plaintiff,  as  holder, 
against  the  defendant,  as  indorser  of  a  promissory  note, 
of  which  the  following  is  a  copy :  "  $1000.  Ninety  days  after 
date  I,  for  value  received,  promise  to  pay  to  the  order  of 
Adna  Talcott,  one  thousand  dollars,  at  the  Bank  of  Norwich* 
East  Guilford,  April  17,  1857.  James  HuansTON. 

(Indorsed,)    Adna  Talcott,  Matthew  Milleb.' 


9i 


The  note  was  discounted  by  the  Bank  of  Norwich  at  the 
time  it  was  given,  and  the  money  was  received  by  Hughston, 
the  maker  of  the  note.  The  note  was  not  paid  when  it 
became  due,  and  was  prot^ted  by  the  bank,  and  Talcott  and 
Miller  were  duly  charged  as  indorsers,  and  they  signed  an 
agreement  waiving  demand  and  notice  of  protest  of  the  note. 
Hughston  failed  and  made  an  assignment  of  his  property  for 
the  benefit  of  his  creditors  and  for  the  payment  of  this  note. 
His  assignees  were  Samuel  Gordon  and  others,  and  the  dat« 
of  his  assignment  was  June  29,  1857.  Soon  after  the  note 
became  due,  the  defendant  paid  one  half  of  the  same  to  the 
bank ;  and  he  claimed  that  he  and  the  other  indorser  had 
such  business  relations  that  the  latter  should  pay  the  other 
half  of  the  note. 

On  the  Ist  day  of  January,  1858,  the  assignees  of  Hugh- 
ston made  a  dividend  of  nine  per  cent  on  the  debts  he  owed, 
and  on  that  day  they  paid  ninety  dollars  to  the  defendaiit, 
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to  be  applied  on  this  note ;  and  the  defendant  kept  ^45  of 
that  mbney,  but  he  took  the  other  half  ($45)  to  the  Bank 
of  Norwich  and  paid  it  to  the  bank  upon  the  note,  February 
16, 1858.  He  informed  the  cashier  of  the  bank,  at  the  time, 
that  the  $45  was  a  dividend  declared  by  the  assignees  of 
Hughston,  to  apply  on  the  note,  and  that  he  paid  it  to  the 
bank  as  such«  The  cashier  indorsed  the  $45  on  the  note  as 
paid  by  the  defendant,  at  the  time  it  was  paid.  The  plain- 
tiff paid  the  bank  the  amount  due  on  the  note,  on  the 
8th  day  of  June,  1858,  and  received  the  note  at  that  time 
from  the  bank. 

The  action  was  commenced  on  the  13th  day  of  February, 
1864  The  answer  contained  five  different  defenses,  and  one 
of  them  was  the  statute  of  limitations.  The  action  was 
tried  at  the  Chenango  circuit,  in  February,  1865,  when,  by 
direction  of  the  judge,  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  for  $708.98,  being  the  amount  unpaid  on 
the  note.  The  defendant  took  exceptions  on  the  trial,  which 
the  judge  directed  should  be  heard  in  the  first  instance  at 
the  general  term,  and  suspended  judgment  in  the  meantime. 
Other  facts,  and  the  exceptions,  are  sufficiently  noticed  in 
the  following  opinion,  for  a  correct  understanding  of  the 
dedsion  of  this  court 

Bex/ord  dk  KingeUy^  for  the  plaintifil 

Henry  JB.  MygaUy  for  the  defendant. 

By  the  Court,  Balcoh,  J.  If  the  Bank  of  Norwich  had 
sued  the  defendant  upon  the  note,  he  would  have  had  no 
defense  to  it,  unless  it  were  the  statute  of  limitations.  The 
bank  lent  the  money  on  the  note,  to  the  maker,  and  received 
the  note  from  him,  indorsed  by  the  defendant  and  another, 
at  the  time  it  bears  date.  The  note  was  not  paid  when  it 
became  due,  and  it  was  protested  and  the  defendant  was 
duly  chaiged  as  indotser.    The  plaintiff  paid  the  amount 
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due  tipoa  the  note,  to  the  bank,  and  received  the  note  on  the 
8th  day  of  Juno,  1858;  and  he  has  since  remained  the 
owner  and  holder  of  the  note.  He  succeeded  to  all  the 
lights  of  the  bank^  and  can  enforce  them  in  this  action. 
These  views  dispose  of  all  the  defenses  set  up  in  the  answer, 
and  all  the  offers  and  rulings  pertaining  to  them,  except  the 
defense  of  the  statute  of  limitations  and  the  offers  and 
rulings  touching  the  same.  Whether  the  Inaker  of  the  note 
obtained  the  money  on  it  of  the  bank  to  use  in  buying  hides, 
for  the  defendant  and  the  other  indorser  of  the  note^  which 
the  defendant  was  to  tan ;  or  under  what  circumstances  the 
note  was  given,  or  vehat  became  of  a  seven  per  cent  dividend 
on  the  note  which  the  indorser^  Miller,  received  of  the 
assignees  of  the  maker  of  the  note ;  or  whether  the  defendant 
and  the  other  indorser  of  the  note  were  partners  and  they 
indorsed  the  note  to  raise  money  for  their  use  as  such,  and 
the  money  obtained  of  the  bank  on  the  note  was  used  by 
them  in  their  business  as  partners,  were  facts  wholly  imma- 
terial to  the  issues  tried,  in  view  of  the  rights  of  the  plain- 
tiff as  holder  of  the  note.  It  was  not  alleged  in  the  answer, 
or  claimed  on  the  trial,  that  the  seven  per  cent  dividend 
which  the  indorser  Miller  received  on  the  note  from  the 
assignees  of  Hughston,  was  paid  to  the  plaintiff  or  to  the 
bank ;  and  no  defense  to  the  note  in  favor  of  the  defendant 
had  arisen  against  the  plaintiff^  unless  it  were  the  statute  of 
limitations,  that  did  not  exist  against  the  bank;  and  no 
defense  in  favor  of  the  defendant,  against  the  bank,  was  set 
up  in  the  answer,  except  the  payment  of  half  of  the  note  by 
him,  which  was  proved  and  allowed  to  him  in  the  verdict. 

The  statute  of  limitations  was  a  defense  to  the  action,  if 
the  $45,  which  the  defendant  received  of  the  assignees  of 
the  maker  of  the  note^  and  paid  thereon  to  the  Bank  of  Nor- 
wich, on  the  16th  day  of  February,  1858,  did  not  take  the 
case  out  of  the  operation  of  such  statute.  The  case  of  Ptcib- 
ett  V.  Kififfy  (34  Barb.  193,)  shows  that  the  payment  which 
the  assignees  made  on  the  note  to  and  through  the^  defendant, 
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to  the  bank,  did  not  prevent  the  statute  of  limitationB  nm- 
ning  in  favor  of  the  assignor,  who  was  the  maker  of  the  note, 
from  the  time  the  note  became  due. 

The  defendant  was  liable  to  the  bank,  as  indorser  of  the 
note,  for  the  payment  of  the  whole  amount  due  thereon,  at 
the  time  he  received  the  $90  of  the  assignees  of  the  maker, 
and  paid  $45  of  the  same  to  the  bank.  If  the  bank  had 
obtained  that  monej  on  the  note  of  the  assignees  of  the 
maker,  at  the  request  of  the  defendant,  the  note  would  have 
been  taken  out  of  the  operation  of  the  statute  of  limitations, 
according  to  the  decision  of  the  Court  of  Apj)eals  in  Win^ 
chdl  V.  Hicks,  (18  N.  T.  Rep.  558,)  which  we  are  not  at  lib- 
erty to  question.  And  when  the  defendant  received  the  $90^ 
and  kept  half  of  the  same  and  paid  the  other  half  on  the  note 
to  the  bank,  he  must  be  deemed  to  have  requested  the  assignees 
to  pay  him  the  $90,  and  be  held  to  have  been  more  than  a 
mere  agent  of  the  assignees  in  dividing  such  money  and  pay^ 
ing  one  half  of  it  oh  the  note  to  the  bank.  He  was  more  of 
a  principal  than  an  agent,  for  he  acted  for  his  own  benefit, 
and  when  he  paid  the  $45  to  the  bank,  he  reduced  his  lia^ 
biiity  on  the  note  that  amount. 

The  views  of  Mr*  Justice  Morgan  in  Munro  v.  Potter^ 
(34  Barb.  358,)  show  that  the  payment  by  the  defendant 
of  the  $45,  on  the  note,  binds  him  as  effectually^  against  the 
running  of  the  statute  of  limitations,  as  it  would  if  he  had 
borrowed  that  money  of  a  disinterested  third  peiiBon.  {See 
JSawUy  V.  Oriswold,  42  Barb.  18.) 

We  should  deem  it  our  duty  to  examine  the  opinion  of 
Justice  Morgan  in  Munro  v.  Potter^  (supra,)  and  express 
our  views  respecting  it,  were  it  not  so  near  of  kin  in  princi- 
ple to  the  decision  of  the  Oourt  of  Appeals  in  Winchell 
V.  Sicks^  (supra.)  The  principle  established  in  the  latter 
case  sustains  the  views  of  Justice  Moi^n,  and  we  feel 
bound  to  acquiesce  in  his  opinion. 

It  follows  that  the  defendant's  motion  for  a  nonsuit|  on  the 
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ground  that  the  statute  of  limitations  was  a  bar  to  the 
action^  was  properly  denied  bj  the  judge  at  the  circuit. 

The  defendant's  counsel  insisted,  at  the  trial,  that  the 
judge  should  submit  the  question  to  the  jury,  whether  there 
was  a  new  promise  by  the  defendant  to  pay  the  note,  arising 
from  his  payment  of  the  $45,  on  it,  in  connection  with  the 
attending  circumstances.  But  the  judge  refused  so  to  do, 
and  the  defendant's  counsel  excepted  to  the  refusal.  The 
defendant's  counsel  now  claims  that  the  judge  erred  in  refus- 
ing to  submit  this  question  to  the  jury ;  and  he  relies  upon. 
Bloodgood  v.  Bruen^  (4  8dd.  362,)  Shoemaker  v.  Benedict, 
(1  Kern.  176,)  and  Fickett  v.  Kingy  (supra,)  to  sustain  his 
position. 

The  law  respecting  the  effect  of  a  payment  on  a  question  as 
to  taking  a  case  out  of  the  operation  of  the  statute  of  limi- 
tations, has  not  been  changed  by  the  Code.  (Code,  §  110.) 
And  the  language  of  the  authorities  cited  is  that  a  payment^ 
which  will  take  a  case  out  of  the  operation  of  this  statute, 
must  be  made  under  circumstances  to  warrant  a  finding,  as  a 
question  of  fact,  that  the  debtor  intended  to  recognize  the 
debt  in.  question  as  subsisting,  and  which  he  was  willing  to 
pay.     (Also  see  5  Bosworth's  Rep.  226.) 

There  was  no  conflict  in  the  evidence  in  the  case,'  and  we 
think  the  defendant  paid  the  $45  on  the  note  within  six 
years  next  before  the  time  of  the  conmiencement  of  the 
action,  under  circumstances  that  warranted  the  judge  in 
holding  that  he  then  intended  to  recognize  his  liability  to 
pay  the  entire  note,  and  which  he  was  willing  to  pay. 

Our  conclusion  is  that  no  error  was  committed  on  the  trial 
to  the  prejudice  of  the  defendant,  and  that  his  motion  for  a 
new  trial  should  be  denied,  with  costs. 

Ordered  accordingly. 

[Bbooxi«  Obitbbal  Tbbu,  January  28|  1866.  Farhtrj  Maton  and  BoUom, 
JofltioeB.] 
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Edward  Pbck,  trustee  of  Bchool  district  No.  2,  Guilford  and 

UnadiUa,  vs.  Hobacb  Newton. 

Although  the  Code  has  abolished  the  distinctions  between  actions  at  law  and 
suits  in  equity,  so  far  as  regards  the  forms  of  procedure,  still  the  principles 
bf  which  the  rights  of  parties  are  to  be  determined  remain  unchanged. 

Where  the  pUdnttff  has,  at  most,  a  mere  equitable  title  to  the  piece  of  land  the 
possession  of  which  he  seeks  to  recoYor,  no  action  will  lie. 

An  action,  in  which  no  equitable  interest  in  the  premises  is  set  up  in  the  com-, 
plaint,  and  no  equitable  relief  is  demanded — the  plaintiff  suing  as  trustee  of 
a  school  district,  alleging  therein  that  the  district  has  lawfhl  title  as  the  owner 
in  fee  simple— so  that  the  possession  is  not  sought  as  incidental  to  a  spedflc 
performance,  or  other  equitable  relief,  but  the  plaintiff  counts  upon  his  title, 
and  demands  judgment  for  the  possession  of  the  premises,  can  not  be  main- 
tained. 

An  action  to  recover  the  possession  of  real  estate,  will  not  lie  against  a  stranger 
in  possession,  in  &Tor  of  a  plaintiff  resting,  not  on  a  legal,  but  a  mere 
equitable  title. 


M 


OTION  by  the  defendant  for  a  new  trial. 


Sexfard  dt  KingaUyy  for  the  plainti£B9. 

I,  S.  Newtofiy  for  the  defendant. 

By  the  Courts  Pabker,  J.  This  is  an  action  to  recover 
the  possession  of  land.  The  plaintiff  rests  the  right  of  the 
school  district  (which  he  represents,)  to  the  land  in  question, 
apon  an  all^d  exchange  made  by  the  district  with  Jehiel 
Parsons,  in  1834.  The  district  was,  at  that  time,  in  posses- 
sion of  a  school  house  and  lot,  on  the  south  side  of  the 
street,  holding  under  one  Parsons  by  some  sort  of  contract. 
It  became  desirable  to  remove  the  school  house  from  that 
site.  Parsons  owned  the  land  on  the  opposite  side  of  the 
street,  and,  at  a  special  meeting  of  the  inhabitants  of  the 
district.  Parson's  agreed,  verbally,  with  the  district,  to  ex- 
change with  them,  and  give  them  a  site  on  the  north  side  of 
the  street  for  their  site  on  the  south  side.  In  pursuance 
of  this  agreement  he  staked  out  a  piece  of  land,  including 
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the  pieoe  in  question,  on  the  north  side.  The  school  house 
was,  the  same  year,  moved  across  the  street  to  it,  and  the 
contract  for  the  site  on  the  south  side,  which  the  district  held 
from  Pearsons,  was  given  up  to  him,  and  he  sold  the  site  to 
an  adjacent  owner.  No  deed  was  given  by  him  to  the  dis- 
trict for  the  site  on  the  north  side,  though  he  agreed  to  give 
one.  The  land  staked  out  measured  nearly  a  quarter  of  an 
acre,  The  school  house  was  built  upon  one  corner  of  it,  and 
the  lot  wad  never  fenced  out  by  the  district.  Some  twelve 
or  fifteen  years  before  the  trial  (being  ten  to  thirteen  years 
after  the  exchange,)  the  defendant,  who  occupied  the  Parsons 
farm,  fenced  in  all  of  the  site  so  staked  out,  except  the  part 
on  which  the  school  house  stands  and  a  small  piece  in  front 
and  rear,  and  has  sinoe  occupied  it  for  farming  purposes.  It 
is  this  piece,  so  fenced  by  the  defendant,  that  is  the  subject 
of  the  controversy  between  the  parties. 

The  plaintiff  has,  as  it  will  be  seen,  at  most  a  mere  equiti^ 
ble  title  to  the  piece  of  land,  the  possession  of  which  he  now 
seeks  to  recover.  Can  ho  maintain  this  action  on  such  title  ? 
It  is  to  be  observed  that  this  is  what,  before  the  Code,  was 
called  an  action  of  ejectment.  No  equitable  interest  in  the 
premises  is  set  up  in  the  complaint,  and  no  equitable  relief 
is  demanded,  the  plaintiff  alleging,  therein,  that  the  district 
has  lawful  title  as  the  owner  in  fee  simple,  so  that  the  pos- 
session is  not  sought  as  incidental  to  a  specific  perform^- 
ance,  or  other  equitable  relief,  but  the  plaintiff  counts  upoQ 
his  title,  and  demands  judgment  for  the  possession  of  the 
premises. 

Now  although  the  Code  has  abolished  the  distinction 
between  actions  at  law  and  suits  in  equity,  so  far  as  it 
regards  the  forms  of  procedure,  still  the  principles  by  which 
the  rights  of  parties  are  to  be  determined^  remain  unchanged. 
^^  The  Code  has  given  no  new  cause  of  action.  If  under  the 
former  system  a  given  state  of  facts  would  have  entitled  a 
party  to  a  decree  in  equity  m  his  favor,  the  same  state  of 
fitcts  now,  in  an  action  prosecuted  in  the  manner  prescribed 
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hj  tha  Code^  will  entitle  him  to  a  judgment  to  the  same 
effect.  If  the  fitcts  are  such  as  that,  at  the  common  law, 
the  party  would  have  been  entitled  to  judgment,  he  will,  by 
proceeding  as  the  Code  requires,  obtain  the  same  judgment 
(Cole  v.  Beynoldsy  18  N.  F.  Bep.  76.)  As  this  case  stands, 
the  defendant  is  a  stranger  to  the  transaction  between  the 
district  and  Parsons.  He  offered  to  prove  himself  a  grantee 
of  Parsons,  but  the  evidence  was  objected  to  by  the  plaintiffs, 
and  excluded.  There  is  no  privity  then,  between  the  de* 
fendant  and  Parsons. 

Even  if  Parsons  himself  were  defendant,  or  any  person  in 
privity  with  him,  the  equitable  rights  of  the  parties  could 
not  be  determined  in  this  action  upon  the.  issues  here  pre- 
sented. Under  proper  pleadings,  undoubtedly,  the  abso- 
lute rights  of  the  parties  in  that  case,  whether  legal  or 
equitable,  or  both,  could  be  determined  in  one  action.  But 
this  action  being  against  a  stranger  in  possession,  by  the 
plaintiff,  resting  not  on  a  legal  but  a  mere  equitable  title, 
I  am  unable  to  see  on  what  principle  he  is  entitled  to  recover. 
The  defendant  is  -not  the  party  who  is  bound  to  convey  to 
the  plaintiff;  so  that  the  proper  parties  to  litigate  the  ques- 
tion of  the  plaintiff's  equitable  title  are  not  before  the  court. 
As  between  other  parties,  the  rule,  I  apprehend  is,  as  it  has 
always  been  in  this  action,  that  the  plaintiff  can  recover  only 
on  his  legal  title.  (Doe  v.  Staple,  2  T.  B.  684.  Doe  v, 
Wrootj  5  Eastj  132.  Jackson  v.  Pierce,  2  John.  221. 
Jackson  v.  GkasCy  Id,  84.    Moore  v.  Spellmany  5  Denio,  225.) 

Before  the  Code,  what  would  have  been  the  relative  rights 
of  these  parties  ?  Clearly  no  action  at  law  could  have  been 
maintained  by  the  plaintiff  against  the  defendant.  Neith^ 
can  I  see  any  ground  on  which  a  suit  in  equity  could  have 
been  maintained.  The  rights  of  the  parties  to  the  alleged 
exchange  must  first  have  been  settled  by  a  court  of  equity, 
and  a  specific  performance  of  that  contract  enforced  against 
Parsons,  or  those  holding  the  legal  title  from  him,  before  the 
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plaintiff  conld  have  maintained  any  action  against  the  de- 
fendant Even  if  this  could  have  been  accomplished  in  a 
single  suit^  by  making  the  defendant  a  party  to  the  snit 
against  Parsons,  for  the  specific  performance,  still  without  a 
decree  against  Parsons,  none  could  have  been  had  against 
the  defendant.  To  allow  the  plaintiff  to  recover,  then, 
against  the  defendant,  in  this  action,  would  be  admitting  a 
new  cause  of  action  which  did  not  before  exist,  either  at  law 
or  in  equity. 

In  regard  to  what  shall  constitute  a  cause  of  action,  the 
Oode,  as  intimated  in  Cole  v.  Reynolds^  {supra^)  has  made 
no  change.  The  extent  of  the  change  brought  in  by  it,  so 
far  as  this  question  is  concerned,  is,  I  apprehend,  that  now,  as 
stated  in  Crary  v.  Goodman^  (2  Kern.  268,)  ^^the  question  in 
an  action  is,  not  whether  the  plaintiff  has  a  legal  or  an  equi- 
table right,  but  whether,  according  to  the  whole  law  of  the 
land,  applicable  to  the  case,  the  plaintiff  makes  out  the  right 
which  he  seeks  to  establish.''  As  already  stated,  the  law  of 
the  land  has  never  allowed  a  plaintiff,  either  at  law  or  in 
equity,  to  recover  in  a  case  like  this.  And  if  before  the  Code 
he  could  not  have  recovered,  in  any  court,  upon  such  a  cause 
of  action  as  he  here  seeks  to  establish,  he  can  not,  since  the 
Code. 

The  defendant,  after  all  the  evidence  was  given,  moved  for 
a  nonsuit  on  the  grounds,  among  others,  ^Hhat  the  plaintiff 
had  not  proved  a  cause  of  action,  nor  the  cause  of  action 
alleged  in  the  complaint.  Also,  that  the  plaintiff's  rights, 
if  any,  are  equitable,  and  he  must  sue  in  equity,  and  not  other- 
wise. These  grounds,  I  think,  sufficiently  state  the  objection 
above  intimated,  to  the  plaintiff's  recovery.  He  had  not 
proved  a  cause  of  action  entitling  him  to  a  recovery  against 
the  defendant,  and  should  have  sought  relief  in  an  equitable 
action  against  all  the  parties  obligated  to  grant  him  his 
equitable  rights.  I  think,  therefore,  the  nonsuit  should  have 
been  granted. 
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There  are  numerotts  other  objections,  made  by  the  defend- 
ant's counsel  to  a  recovery ;  but  as  this  disposes  of  the  case, 
it  is  unnecessary  to  consider  them. 

I  am  of  the  opinion  that  a  new  trial  should  be  granted. 

Ordered  accordingly. 

[Bboomx  Gbvsbaii  Tbbm,  Jul^  8, 1862.    Baleom,  CasnpM,  FarJe$r  andlfaMfii 
Justices.] 


.  Thb  Winsted  Bank  vs.  Webb  and  others. 

Creditors  who  haye  taken  a  new  security,  in  the  shape  of  promissory  notes, 
upon  extending  the  time  of  payment  of  a  debt,  shall  not,  by  an  allegation 
of  their  own  turpitude,  set  aside  the  new  security,  and  resort  to  the  original 
indebtedness.  Yet  if  the  debtors  themselves  take  the  initiatiye  in  ayoidanco 
of  the  new  notes  as  being  usurious,  either  by  defense  in  a  suit  upon  them 
alone,  or  in  a  suit  upon  the  original  security,  the  plaintifis  may  recover  upon 
the  original  notes. 

In  an  action  upon  promissory  notes,  made  by  the  defendants,  the  compkdnt 
aHeged  that  after  said  notes  matured,  the  same  not  being  paid,  new  notes 
were  given  for  the  same  amount,  and  the  time  of  payment  extended.  That 
tfie  defendants  claimed  that  the  new  notes  were  usurious  and  void,  by  reason 
of  an  Ulegal  rate  of  interest  being  included  in  them,  and  that  the  defendants 
therefore  refiised  to  pay  them.  And  the  plaintifl^  demanded  judgment  for 
the  amount  of  the  original  notes.  The  defendants  by  their  answer  not  only 
admitted  that  they  claimed  the  new  notes  to  be  usurious,  but  distinctly  set 
up  the  usury  as  a  part  of  their  defense.  On  the  trial,  the  plamtiflb'  counsel, 
in  opening  his  case,  set  forth  the  transaction  as  made  by  the  pleadings,  and 
admitted  that  the  new  notes  were  usurious.  Edd  that  the  plaintiffi,  under 
these  circumstances,  might  resort  to  the  original  notes,  and  recover  upon  them. 
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By  the  Courts  Parkeb,  J.  The  plamtii&  set  forth  in  their 
complaint  the  making,  by  the  defendantSy  of  six  promissory 
notes  for  1^2000  each;  giving  copies  of  them,  and  then  aver  an 
acoountij^g  in  reference  to  them,  after  they  had  all  become 
due  and  were  unpaid,  the  payment  of  a  certain  sum  on  account 
of  the  amount  due  upon  them,  and  the  giving  of  six  new 
notes  for  $2000  each,  to  secure  the  same  indebtedness,  the 
payment  thereof  being  thereby  extended ;  and  the  delivery 
up  of  the  first  notes  to  be  canceled.  They  also  allege  in  the 
complaint  that  the  defendants  claim  that  the  new  notes  are 
usurious  and  void  by  reason  of  an  illegal  rate  of  interest 
being  included  in  them,  and  that  they  therefore  refuse  to 
pay  them  ;  and  they  demand  judgment  for-  the  amount  of 
the  first  six  notes  and  the  interest  due  upon  them,  after  de- 
ducting the  sum  paid  when  the  new  notes  were  given. 

The  defendants,  after  pleading  payment  of  the  first  tix 
notes,  and  the  canceling  of  the  same,  set  forth  the  giving  of 
the  six  new  notes  in  lieu  of  the  first  six,  and  that,  as  a  oon-* 
dition  of  receiving  them  for  the  first  six,  and  thereby  extend- 
ing the  time  of  payment,  the  plaintiffs  required  them  to  pay 
interest  on  the  first  notes  at  the  rate  of  twelve  per  cent  per 
annum  from  the  time  of  their  maturity,  and  a  discount  on 
the  new  notes,  at  the  rate  of  twelve  per  cent  per  annum  for 
the  time  they  had  to  run,  respectively ;  on  which  tarms  the 
arrangement  was  made,  and  the  new  notes  given ;  and  that 
such  excessive  interest  and  discount  were  paid  by  them  to 
the  plaintiffs ;  wherefore  they  insist  th^t  the  new  notes  we 
wholly  void.  And  they  admit  that  they  claim  that  by  reason 
of  such  usurious  agreement,  they  are  not  bound  to  pay  said 
new  notes,  and  that  they  refuse  to  pay  the  same,  or  any  part 
thereof. 

The  plaintiffs'  counsel,  in  opening  the  case,  upon  the  trial, 
stated :  ^^  That  this  action  was  brought  to  recover  the  amount 
of  six  sevefal  promissory  notes  of  $2000  each,  made  by  the 
defendants  in  the  year  1857,  and  which  notes  have  been 
marked  canceled,  and  surrendered  by  the  plaintiffs  to  the  de* 
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fendants;  the  plaintiffs  taldng  in  lieu  thereof  six  other 
promissory  notes  of  the  defendants  of  a  like  amount ;  that 
the  plaintiffs  took  more  than  seven  per  cent  interest,  or  dis- 
count of  the  defendants  when  they  received  the  last  notes, 
which  rendered  them  usurious  and  void.  And  that  in  con- 
sequence thereof  the  whole  transaction  was  void,  and  hence 
the  last  notes  did  not  operate  as  a  payment  of  the  first,  or 
those  given  up ;  and  notwithstanding  the  plaintiffs  had  de- 
livered up  and  canceled  the  first  notes,  they  had  never  been 
paid.  The  plaintiffs  now  claim  to  recover  the  amount  of 
them  in  this  action,  being  the  amount  of  money  originally 
loaned  by  the  plaintifis  to  the  defendants.'' 

The  defendants'  counsel  thereupon  moved  that  the  plain- 
tiffs be  nonsuited,  upon  the  ground  that  in  and  by  the  com- 
plaint and  the  counsel's  opening,  it  appeared  that  the  six 
original  notes  had  been  canceled  and  discharged,  and  that  the 
six  other  notes  set  forth  were  usurious  and  void.  The  motion 
was  granted,  and  the  plaintiffs  were  nonsuited. 

That  here  is  an  indebtedness  of  the  defendants  to  the 
plaintiffs  to  the  amount  claimed  in  the  complaint,  does  not 
admit  of  a  doubt.  Nothing  is  better  settled  than  that  when 
there  was  once  a  valid  subsisting  debt,  that  cannot  be  des- 
troyed by  a  void  or  invalid  security.  (Bice  v.  Wdlinffy 
5  Wend.  595.)  In  the  case  of  Busk  v.  Livingston^  (2  Gaines^ 
Cos.  in  ErroTy  80,  81,)  Judge  Spencer  said:  "In  the 
research  I  have  made,  I  have  met  with  no  authority  or  even 
dietumy  that  a  security  for  the  payment  of  money,  in  its 
inceptioo  uncontaminated  with  usury,  can,  by  an  ex  post 
facto  agreement  for  the  receipt  of  a  greater  sum  than  the 
statute  allows  for  forbearance,  be  rendered  usurious.''  In 
Hughes  v.  Wheeler^  (8  Cowen^  77,)  it  was  held,  where  a 
usurious  note  was  given  as  a  substitute  for  a  valid  note  which 
was  destroyed  by  the  parties,  that  an  action  lay  on  the  origi- 
nal note.  In  that  case  the  declaration  contained  a  count 
upon  the  not<e  substituted  for  the  prior  one,  with  the  com- 
mon money  counts ;  and  it  being  shown  by  the  defendants. 
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upon  the  trial^  that  the  note  declared  on  was  usurious^  the 
plaintiff  insisted  that  he  might  recover  the  amount  of  the 
old  note  upon  the  money  counts  ;  to  which  it  was  objected 
that,  being  destroyed  by  both  parties,  that  note  could  not  be 
the  foundation  of  a  recovery.  The  plaintiff,  however,  was 
allowed  in  the  common  pleas,  to  recover  the  amount  of  the 
old  note,  and  on  error  in  the  Supreme  Court,  the  ruling  was 
sustained,  and  the  judgment  affirmed,  (jind  see  19  John. 
294;  13  Wend,  505;  7  Paige,  413.) 

It  is  insisted,  however,  by  the  defendants,  that  the  case  at 
bar,  is  within  the  principle  of  the  case  of  LaFarge  v.  Hertery 
(5  Seld.  241,)  which  is,  that  a  party  can  not  be  permitted  to 
allege  and  prove  his  own  breach  of  the  laws  of  the  land,  as 
a  ground  of  his  recovery  in  an  action ;  and  hence  that  ^'the 
usurer  is  not  allowed  to  show  that  an  obligation  which  he 
has  taken  in  satisfaction  of  a  prior  demand  is  usurious,  and 
therefore  void,  in  order  to  avoid  the  effect  of  such  obligation 
as  a  satisfaction  of  the  prior  demand."  This  is  not  incon- 
sistent with  the  case  of  Hughes  v.  Wheeler,  for  there  the 
defendant  alleged  and  showed  the  new  contract  to  be  usurious, 
while  in  LaFarge  v.  Herter,  the  defendant  get  up  the  new 
contract  in  bar,  and  the  plaintiff  sought  to  show  it  void  for 
usury,  in  order  to  avoid  the  bar  which  it  would  otherwise  be. 

Under  the  system  of  pleadii)g  before  the  Code,  the  plain- 
tiff, in  such  cases,  might  count  upon  the  usurious  note,  and 
also  upon  the  prior  one  which  was  its  consideration ;  and  if 
the  defendant  set  up  and  established  the  defense  of  usury, 
then  he  might  resort  to  the  consideration.  Under  the  Code,  two 
counts  for  the  same  cause  of  action  are  inadmissible.  Hence 
the  plaintiffs  in  this  case  set  forth  the  whole  transaction — 
the  giving  of  both  sets  of  notes — and  alleges  that  the  de- 
fendants claim  the  latter  set  to  be  usurious,  with  a  view, 
if  they  shall  set  up  usury  against  the  new  notes,  to  resort  to 
the  old  ones  for  a  recovery.  (iS'ee  Thompson  v.  Minford, 
11  How.  273.)  The  answer  not  only  admits  that  the  de- 
fendants claim  the  new  notes  to  be  usurious,  but  distinctly 
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sets  up  the  usiuy  as  a  part  of  their  defense.  On  the  trial,  the 
plaintifGs'  counsel,  in  opening  his  case,  set  forth  the  transac- 
tion as  made  by  the  pleadings,  and  admitted  that  the  new 
notes  were  usurious.  This,  it  seems  to  me,  puts  the  parties 
in  the  same  position  as  if,  under  the  old  system,  the  plain- 
ti£b  had  counted  on  both  sets  of  notes,  the  defendants  had 
pleaded  usury  to  the  new  ones,  and  made  out  the  fact  by 
proof,  and  the  plaintiffs  had  then  resorted  to  the  old 
ones,  as  was  done  in  Hughes  v.  Wheeler.  Here,  as  there,  it 
is  the  defendlEints  that  set  up,  on  the  record,  and  by  proof, 
the  fact  of  usury.  The  plaintiffs  do  not  allege  usury,  in  the 
complaint,  but  only  that  the  defendants  claim  that  the  new 
notes  are  usurious.  The  defendants  admit  that  they  so 
claim,  and  aver  the  fact  to  be  so,  setting  up  the  usury  in  due 
form,  as  affirmative  matter  of  defense.  The  plaintiffs,  on  the 
trial,  admit  the  facts  so  alleged  by  the  defendants,  which  is 
proof  of  the  defendants'  affirmative  allegations  upon  the 
record-^defendant's  proof.  This  case  and  that  of  Hughes 
▼.  Wheeler  are  parallel,  as  nearly  as  the  two  systems  of  plead- 
ing will  admit.  The  case  of  LaFarge  v.  Herter  was  quite 
different.  There  the  defendant  did  not  set  up  the  usury  in 
the  new  security,  but  contented  himself  with  showing  the 
payment  and  satisfaction  of  the  judgment  on  which  the 
action  was  brought,  by  the  giving  and  acceptance  of  the 
bond  and  mortgage ;  and  then  the  plaintiff  offered  to  show 
the  bond  and  mortgage  taken  by  him  to  be  usurious.  In 
the  case,  when  in  this  court,  as  reported  in  11  Barb.  168, 
Judge  Allen  says:  ^'The  case  would  be  different  had  he 
attempted  to  foreclose  the  bond  and  mortgage,  and  the  mort- 
gagor had  set  up  usury.  That  might,  within  the  principle, 
give  the  plaintiff  all  the  rights  resulting  from  the  invalidity 
of  the  bond  and  mortgage ;  and  it  is  upon  this  principle  that 
the  cases  relied  upon  by  the  plaintiff  proceed."  And  in  com- 
menting on  the  case  of  Hughee  v.  Wheeler  he  says :  ^^  The 
plaintiff  did  not  in  that  case,  in  an  action  directly  upon  the 
original  note,  seek  to  establish  the  usury  in  the  second  note. 
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The  usury  was  proved  by  the  party  for  whose  benefit  the 
statute  against  usury  was  passed,  and  to  whom  the  right  to 
set  it  up  was  secured."  And  again :  "  In  Grippen  v.  jffeer- 
mancey  (9  Paige^  211,)  as  in  the  other  cases  cited,  the  alle- 
gation of  usury  came  from  the  party  protected  by  the 
statute/'  And  again :  ^^  The  mortgage  being  under  seal,  is 
eridence  of  a  consideration,  and  none  but  the  mortgagor,  or 
some  one  in  privity  with  him,  can  allege  the  consideration  to 
be  usurious.  It  can  not  be  known  that  he  will  choose  to 
avoid  the  mortgage  for  that  reason."  And  when  the  case 
was  in  the  Court  of  Appeals  where  the  judgment  rendered 
in  pursuance  of  Judge  Allen's  opinion  was  affirmed,  Judge 
Buggies,  who  gave  the  opinion  of  the  court,  expressed  the 
same  idea.  He  says:  ^'In  respect  to  this  question,  usury 
must  stand  ou  the  same  footing  as  fraud.  A  fraudulent  con- 
tract can  not  be  avoided  by  the  party  guilty  of  the  fraud. 
A  party  to  a  fraud  is  estopped  from  setting  it  up  for  his  own 
advantage ;  but  if  his  opponent  alleges  and  proves  it  as  a  part 
of  his  own  case,  the  guilty  party  wiU  then  be  entitled  to  the 
benefit,  while  he  incurs  the  disadvantage  resulting  from  such 
a  state  of  things." 

If  these  plaintifis  had  first  brought  suit  on  the  new  notes, 
and  the  defendants  had  set  up  the  usury,  and  defeated  a 
recovery  on  them,  there  could  be  no  doubt  that,  in  an  action 
on  the  original  notes,  the  plaintiff's  might,  in  answer  to  the 
defendants'  proof  of  the  giving  of  the  new  notes  in  satisfac- 
tion of  the  old  obes,  show  that  the  defendatits  had  defeated 
a  recovery  on  the  new  ones,  for  the  usUry.  While,  for  aught 
that  the  defendants  have  done,  or  are  doing,  the  plaintifb 
may  avail  themselves  of  the  new  security,  they  shall  not,  by 
an  allegation  of  their  own  turpitude,  set  it  aside  and  resort 
to  the  original  indebtedness.  But  if  the  defendants  take  the 
initiative  in  avoidance  of  the  usurious  notes,  either  by  de- 
fense of  a  suit  upon  them  alone,  or  in  a  suit  like  this, 
I  think,  under  the  principle  of  the  cases,  the  plaintiffs  may 
resort  to  the  original  notes,  and  recover  upon  them.   . 
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tf  the  defendants,  in  their  answer,  had  omitted  to  set  up 
the  usury  against  the  new  notes  in  this  case,  the  pliiintifis 
might,  I  think)  have  recovered  upon  them,  under  this  com- 
plaint. They  are  sufficiently  set  out  in  the  complaint,  and 
no  other  defense  appears  on  the  record  against  theuL  The 
defendants,  therefore,  were  hound  to  set  ilp  the  tisury  in 
their  answer,  or  suffer  the  plaintiffs  to  recover  on  them. 
{Wtighi  Y4  Soaker y  6  Seldetiy  61.  Marqttat  v.  Marqtuity 
2  Kern.  336.  Thompson  v.  Minfotdy  11  How.  273.)  But 
having  set  up  the  usury,  and  made  it  out  hy  the  pUintiffs' 
admission,  the  plaintiffs  were  remitted  to  the  original  notes, 
and  entitled  to  recover  on  them,  as  in  Hughes  v.  Wheeler. 

I  am  of  the  opinion,  therefore,  that  the  nonsuit  should  he 
set  aside,  and  a  new  trial  granted. 

Ordered,  accordingly* 

[Bboomb  Gbkebaii  Tbbx,  July  14, 1868.    CUknpbeltf  Tarker  and  JToAoM,  JostioM.] 


Morgan  vs.  ObegG. 

Upon  a  sale  of  barley,  by  M.  to  D.,  for  cash  on  delivery  at  the  stor^hons^  of  G., 
it  was  agreed  the  money  should  be  left  by  D.  with  G.,  to  pay  the  price.  The 
pnrchaaer  did  not  attend  in  person  to  the  receiving  and  measuring  of  the 
gram,  bat  had  a  derk  or  agent  there  for  that  purpose.  Seld  that  a  demand 
of  the  money,  of  such  derk  or  agent,  was  suffident;  and  that  it  was  not 
necessary  for  the  vendor  to  go  in  search  of  the  pui-chaser,  himself,  to  make 
the  demahd  of  him. 

Mdd,  tUm^  that  the  dear  intent  of  the  contract  was  that  the  money  should  be  at 
the  place  of  delivery)  and  if  it  was  not  there,  the  purchaser  was  in  defitult, 
imless  the  vendor  waived  that  condition.  That  whether  he  waived  it  or  not, 
depended  on  his  intetU  at  the  time  of  the  deliverj^ ;  and  that  it  was  a  question 
of  ikct  for  the  Jury. 

JW,  fwrthfn^^  that  the  flict  that  the  grain  was,  as  the  same  was  ddivered  from 
day  to  day,  at  the  storehouse  of  G.,  put  into  bins  in  which  other  barley  of  D. 
was  being  put,  at  the  same  time,  was  not  such  an  admixture  of  the  grain,  as 
to  make  the  owners  thereof  tenants  in  common;  no  such  tenancy  being  oon- 
templatod,  and  the  aditUxtdid  being  for  no  such  purpose. 
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And  that  M.,  notwithstanding  the  admixtore  of  the  barley  deliTered  by  him, 
with  barley  deliyered  by  others,  did  not  lose  his  ownership,  but  remained 
owner  of  the  quantity  deliyered,  as  though  it  had  not  been  so  mixed.  That 
he  had  the  right,  as  against  D.  and  consequently  as  against  0.,  his  bailee,  to 
take  that  amount  from  the  common  bulk ;  and  that  hence  G.,  in  denying  tba;t 
right,  and  refusing  to  permit  him  to  have  his  own,  was  guilty  of  conyertin^ 
it,  so  as  to  entitle  M.  to  his  action. 

The  mere  fact  of  an  admixture  of  property  does  not  necessarily  produce  a 
tenancy  in  common.  Each  owner  may  own,  in  seyeralty,  his  share  of  the 
goods  so  mingled ;  especially  when  the  property  is  all  of  one  kind  and  value. 

The  circumstance  which  gives  rise  to  the  rule  that  an  admixture  produces  a 
tenancy  in  common,  is  the  loss  of  identity  of  the  property  mixed — ^making  it 
impossible  for  each  owner  to  rechum  his  separate  property.  But  when  the 
property  so  mixed  is  of  the  same  kind,  and  of  equal  value,  and  the  propor- 
tionate shares  are  known,  the  loss  of  identity  does  not  prevent  each  owner 
horn  claiming  his  separate  share ;  and  each  may  take  and  sell,  or  destroy  his 
share,  without  being  liable  to  the  owner  of  the  other  part 

In  an  action  to  recover  damages  for  the  unlawful  conversion  of  property,  the 
plaintiff  is  entitled  to  recover  the  highest  value  thereof  at  any  time  between 
the  conversion  and  the  day  of  trial. 


M 


OTION  by  the  defendant  for  a  new  trials  on  exceptions. 


Dana^  Beers  &  Howard,  for  the  plaintiffl 

J,  I.  Van  Allen y  for  the  defendant. 

By  the  Court,  Parker,  P.  J.  The  plaintiff  contracted 
with  one  Davis  to  sell  him  a  quantity  of  barley,  for  cash  on 
delivery,  which  was  to  be  between  the  Ist  and  15th  of  Octo- 
ber, 1862.  The  plaintiff  commenced  hauling  the  barley  to 
the  defendant's  storehouse,  where  it  was  to  be  delivered,  for 
Davis,  on  the  1st  and  finished  on  the  9th  of  October,  on 
which  day.  Upon  delivering  the  last  load,  he  demanded  of  the 
person  in  charge  of  the  storehouse,  and  who  received  the  bar- 
ley, the  money  for  the  whole  amount  delivered.  This  person 
said  he  had  no  money  then,  but  would  give  the  plaintiff  the 
defendant's  check  on  the  bank,  which  the  plaintiff  refused  to 
take.    He  was  then  told  that  he  could  have  the  money  on 
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JBatorday,  (that  being  Thursday,)  to  which  the  plaiiitiff 
replied  thcU  did  not  answer  the  contract,  and  he  Would  not 
accept  it.  Subsequently,  on  the  18th  of  October,  the  plain- 
tiff saw  Davis'  agent  with  whom  he  made  the  bargain  for  the 
sale  of  the  barley,  and  informed  him  he  had  delivered  the 
barley,  and  then  again  demanded  the  money  for  it,  and  was 
told  there  was  none  for  himu  He  then  told  the  agent  that  he 
could  not  have  the  barley.  On  the  20th,  the  defendant,  on 
behalf  of  Davis,  tendered  the  money  for  the  barley  to  the 
plaintiff,  which  he  refused  to  receive.  Afterwards,  either  on 
or  before  the  10th  of  November,  the  plaintiff  tendered  the 
defendant  the  amount  of  his  charge  for  storage^  and  de- 
manded  the  barley,  which  the  defendant  refused  to  give  up, 
saying  there  was  a  dispute  about  it,  and  he  should  not  de- 
liver it  until  that  was  settled.  The  barley,  as  the  same  was 
delivered,  was  emptied  into  a  bin  with  other  barley  then 
being  delivered  for  Davis,  with  the  plaintiff's  knowledge,  he 
having  assisted  in  so  delivering  it.  Upon  the  defendant's 
refusing  to  give  up  the  barley  to  the  plaintiff,  this  suit  was 
conmienced,  to  recover  for  its  conversion. 

In  this  case  there  was  an  actual  delivery  of  the  barley  to 
the  vendee,  and  one  question  is,  whether  the  title  passed  to 
him.  If  the  deUvery  was  absolute  and  unconditional,  the 
title  did  pass,  and  the  plaintiff  can  not  maintain  the  action. 
There,  is  no  doubt,  from  the  evidence,  that  this  was  a  sale  for 
cash  to  be  paid  on  delivery,  even  upon  the  defendant's  own 
showing.  The  delivery  was  to  be  at  the  defendant's  store- 
house, and  the  money  was  to  be  left  with  the  defendant  to 
pay  upon  the  completion  of  the  delivery.  The  defendant  did 
not  attend  in  person  to  the  receiving  and  measuring  of  the 
grain,  but  had  a  clerk  or  agent  who  attended  to  that  business. 
As  the  defendant  was  not  present  at  the  storehouse  when  the 
last  load  was  delivered,  but  it  was  received  by  this  agent, 
who  made  up  a  statement  of  the  whole  amount  and  delivered 
it  to  the  plaintiff,  it  was  sufficient^  within  the  meaning  of 
the  contract,  that  the  plaintiff  should  demand  the  money  of 
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the  agent,  and  it  was  not  necessary  for  him  to  go  iti  searc^h 
of  the  defendant^  himself,  to  make  the  demand  of  him.  The 
clear  intent  of  the  contract  was,  that  the  money  should  be  at 
the  place  of  delivery,  though  in  the  defendant's  hands,  and 
if  it  was  not  so,  the  purchaser  was  in  default,  unless  the 
plaintiff  waived  it.  Whether  he  did  waive  it,  depends  on 
his  intent  at  the  time  of  the  delivery.  (Furniss  v.  Hone, 
8  Wend.  266.  Smith  v.  Lynes,  1  Seld,  41.)  Did  the  plain- 
tiff intend,  when  he  delivered  the  barley,  to  waive  the  right 
to  immediate  payment,  and  trust  to  the  responsibility  of 
Davis,  or  was  the  delivery  only  conditional  ?  was  the  question ; 
and  that  was  a  question  of  fact  for  the  jury,  and  was  fairly 
left  to  them. 

The  fact  that  the  barley  was,  as  delivered  from  day  to  day, 
put  into  bins  in  which  other  barley  of  Davis  was  being  put 
at  the  same  time,  and  so  mingled  with  such  other  barley  as 
to  lose  its  identity,  is  used  as  a  defense.  This  confusion  of 
the  plaintiff's  barley  with  that  of  Davis,  it  is  insisted,  made 
them  tenants  in  common  of  the  whole,  and  consequently  the 
refusal  of  the  defendant,  (who  was  Davis'  bailor,)  to  deliver 
to  the  plaintiff  his  share  on  demand,  did  not  amount  to  a  con- 
version. 

I  am  strongly  inclined  to  think  that  the  admisitUre  of  the 
grain,  under  the  circumstances  of  this  case,  did  not  make  the 
owners  thereof  tenants  in  common.  The  parties,  manifestly, 
did  not  intend  to  become  tenants  in  common.  The  cuimix- 
ture  was  for  no  such  purpose.  The  plaintiff  delivered  his 
barley  either  absolutely,  intending  to  pass  the  title  to  Davis, 
or  conditionally,  intending  to  retain  it  himself,  so  that  no 
tenancy  in  common  was  contemplated.  The  case  of  Seldon 
V.  Hickocky  (2  Caines,  166,)  is  an  authority  showing  that 
the  mere  fact  of  an  admixture  does  not  necessarily  produce  a 
tenancy  in  common,  and  that  each  owner  may  own  in  sev- 
eralty his  share  of  the  goods  so  mingled ;  especially  when,  as 
in  that  case,  the  property  is  all  of  one  kind  and  value.  The 
circumstance  which  gives  rise  to  the  rule  that  an  admixture 
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produces  a  tenancy  in  common,  is  the  loss  of  identity  of  the 
property  mixed,  making  it  impossible  for  each  owner  to 
reclaim  his  separate  property.  But  where  the  property,  so 
mixed,  is  of  the  same  kind  and  of  equal  yalue,  and  the  pro- 
portionate shares  are  known,  the  loss  of  identity  does  not 
prevent  each  owner  from  claiming  his  separate  share,  and 
each  may  take  and  sell  or  destroy  his  share,  without  being  lia- 
ble to  the  owner  of  the  other  part.  (15  Barb.  334.  22  id.  568.) 
In  such  case  ^he  admixture  does  not  have  the  effect  to  cfiange 
the  title,  unless  so  intended,  but  each  owner  continues  to 
own  his  separate  share  as  though  no  admixture  had  been 
made.  The  identity^  in  such  case,  is  not  deemed  destroyed,  ^ 
so  as  to  produce  the  consequences  following  a  miJ:ture  of 
ingredients  incapable  of  separation.  {Story  on  Bailm.  §  4D. 
Wilson  V.  Nasouy  4  Bosw.  155.)  The  tenancy  in  common 
exists  only  when  the  things  mixed  can  not  be  separated  with- 
out inconvenience,  in  the  proportion  of  the  quantity,  quality 
and  value  belonging  to  each»  (4  Bosw.  167.)  In  Ryder  v. 
Hathaway,  (21  Pick.  306,)  it  is  said:  ^'The  intentional 
and  innocent  intermixture  of  property  of  substantially  the 
same  qucJity  and  value,  does  not  change  the  ownership ;  and 
no  one  has  a  right  to  take  the  whole,  but  in  so  doing  he 
commita  a  trespass  on  the  other  owner/'  This,  I  am  inclined 
to  think,  is  the  rule  applicable  to  this  case.  The  plaintiff, 
notwithstanding  the  admixture  of  the  barley  delivered  by 
him,  with  barley  delivered  by  others,  did  not  lose  his  own- 
ership, but  remained  owner  of  the  58i$  bushels  delivered,  as 
though  it  had  not  been  so  mixed.  He  had  the  right,  as 
against  Davis,  and  consequently  as  against  the  defendant,  his 
bailee,  to  take  that  amount  from  the  common  bulk,  as  held 
in  15  and  22  Barb,  {suprg,)  and  it  follows  that  the  defend- 
ant, in  denying  that  41^^^  refusing  to  permit  him  to  have 
his  own,  was  guilty  oi^piverting  it,  so  as  to  entitle  him  to 
this  action.     {Bristol  v.'  Burt,  7  John.  254.) 

There  was  no  error  in  the  direction  of  the  judge  to  the 
jury,  that  if  they  found  for  the  plaiiitiff,  they  would  give 
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him  the  value  of  the  barley  on  the  10th  of  November.  If 
that  was  not  the  day  on  which  the  demand  and  refusal 
occurred,  as  I  am  inclined  to  think  from  the  evidence  it  was, 
still  the  plaintiff  was  entitled  to  recover  the  highest  value  of 
the  barley  at  any  time  between  the  conversion  and  the  day 
of  trial  (Olark  V;  Pinney^  7  Cowen,  681.  Wilson  v. 
^  Mathews,  24  Barb.  295.  Bomaine  v.  Van  Allen,  26  N.  Y. 
Bep.  309.) 

I  a&  of  the  opinion  that  judgment  be  given  for  the  plain- 
tiff upon  the  verdiot,  and  that  a  new  trial  be  denied,  with 

costs. 

Ordered  accordingly. 

[Bboomx  Gxhxbal  Tibm,  May  9, 1866.    Farker^  Mamm  and  Baleom^  Justices.] 
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i  46b  188  Joseph  0.  T.  Veddbr  vs.  Nelsoi^  Saxtok  and  Anna 

Saxton. 


46b        168 
88  Mi»»ai4 


Under  the  Btatutes  of  this  state,  providing  that  when  a  man  haring  a  &infly 
shall  die  leaving  a  widow,  or  a  minor  child  or  children,  certain  property  shall 
not  be  deemed  assets,  but  shall  be  included  and  stated  in  the  inventory, 
wilhont  being  appraised,  and  that  if  there  be  a  widow  and  no  minor  child,  it 
shall  belong  to  the  widow,  (2  R,  S.  88,  ^^  9,  10 ;  Zaiot  of  1842,  ch,  167,  ^  2,) 
the  title  of  the  widow  to  such  exempted  property,  where  there  is  no  minor 
child,  is  absolute,  on  the  death  of  her  husband,  not  only  as  against  creditors 
and  next  of  kin,  but  as  against  legatees,  subject  only  to  the  right  of  the 
executor  or  administrator  to  take  possession  of  the  property  for  the  purpose 
of  including  and  stating  it  in  the  inventory. 

The  effect  of  those  statutes  is  to  give  to  the  wives  of  persons  owning  personal 
property  of  the  character  specified  therein,  a  contingent  interest  in  so  much 
thereof  as  the  statutes  specify,  dependent  only  on  their  surviving  their  hus- 
bands, and  the  property  remaining  undisposed  of  by  the  husbands  wlule 
living. 

A  husband  can  no  more  divest  his  wife  of  this  contingent  interest,  by  will,  Uian 
he  can  divest  her  of  dower  in  his  real  estate. 

And  inasmuch  as  the  articles  exempted  by  statute,  for  the  benefit  of  the  widow, 
are  not  the  subject  of  dower,  or  bequest  by  the  husband,  the  court  will  not 
deem  him  to  have  included  them,  by  inteut,  in  a  dause  of  his  will  giving 
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to  his  wife  the  use  and  profits  of  "all"  his  " estate,  both  real  and  i)ersoDal, 
for  her  support  through  her  life."  9ut  he  will  be  coosidered  as  having 
meant  merely  all  that  he  had  power  to  dispose  of;  and  the  exempt  property 
as  not  being  included. 

Accordingly,  if  the  wife,  in  such  a  case,  transfers  to  another  ''all  the  personal 
eetate  ^mwi,  devited  or  bequeathed  to  her  "  in  the  will  of  her  deceased  husband, 
the  transfer  can  not  be  applied  to  the  exempt  articles,  beciiuse  they  are  not 
to  be  deemed  given,  devised  or  bequeathed,  ip  the  will,  but  as  passing  to  the 
widow  by  force  of  the  statute. 

Where  the  transfer  contained  this  clause :  "  It  is  understood  that  this  grpmt  is 
faitended  to  convey  all  the  estate  and  interest  in  taid  farm^  belonging  to  the 
aaid  parties  of  the  first  part,  or  to  either  of  them,  whether  derwed  fiom  eaid 
witt  or  othenoiae/*  Seld  that  this  must  have  been  intended  to  operate  on  the 
widow's  light  of  dower,  and  showed  that  the  parties,  in  the  prior  descriptions 
of  the  property  conveyed  had  in  mind  such  as  paeeed  by  the  will,  and  not 
distincfively  the  Una  and  personal  property  of  the  testator. 

And  that  this  addition  of  an  interest  in  the  real  estate,  not  dariyed  from  the 
will,  showed  an  injbent  not  to  include  in  the  transfer  any  interest  in  the  per- 
sonal property  not  derived  from  the  will. 

A  widow  does  not,  by  accepting  a  provision  in  her  husband's  wHI  in  her  fiivor, 
leaounoe  the  statutory  allowance.  There  is  no  incongruity  Ui  her  holding 
both  what  the  law,  and  the  will,  respectively  give  her. 


M 


OTION  by  the  plaintiff  for  a  new  trial,  upon  exceptions. 


Dana,  Beers  dk  Howard^  for  the  plaintiff, 
M.  Ooodrtch,  for  the  defendants. 

By  the  Oourty  Parker,  P.  J.  This  action  is  bronght  to 
recover  for  the  conversion  of  certain  articles  of  personal 
property,  the  title  to  which,  as  the  plaintiff  claims,  passed 
to  him  by  purchase  from  the  defendants. 

The  property  belonged  to  one  Benjamin  Glazier,  at  the 
time  of  his  death*  The  defendant  Anna  Saxton,  (now  the 
wife  of  the  other  defendant,)  was  then  his  wife,  and  on  his 
death  became  his  widow.  Glazier,  by  his  last  will  and  testa- 
ment, dated  August  21, 1861,  made  the  following  disposition 
of  his  property,  viz :  ^'  After  paying  all  my  lawful  debts  and 
furnishing  decent  tomb  stones  to  my  grave,  the  residue  of 
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my  estate^  both  real  and  personal,  I  give  and  bequeath  aa 
follows,  to  wit :  First.  I  give  and  bequeath  to  my  wife,  Anna 
Glazier,  the  use  and  profits  of  all  my  estate^  both  real  and 
personal,  for  her  support  through  her  life,  and  after  her  death 
to  be  disposed  of  as  follows,"  proceeding,  then,  to  divide  it 
among  certain  of  the  testator's  relatives. 

After  the  death  of  the  testator,  which  occurred  on  the  19th 
of  February,  1862,  the  property,  now  in  question,  was  set 
apart  by  the  appraisers  to  the  widow,  (it  does  not  appear 
that  there  were  any  children,)  as  exempt  property,  under  the 
statute. 

On  the  $th  day  of  August,  1862>  the  widow  having  mar- 
ried the  defendant  Nelson  Saxton,  they  quit-claimed  to  the 
plaintiff  the  fkrm  of  which  Glazier  died  seized,  apd  in  the 
deed  was  inserted  the  following  clause ;  ^^  And  there  is  to  pass 
to  the  said  grantee  all  the  personal  estate  given,  devised  ox 
bequeathed  to  her,  the  said  Anna,  in  said  last  will  and  testa- 
ment, excepting  and  reserving,  however,  to  her,  the  said  Anna, 
and  to  her  heirs  and  assigns,  the  use  of  both  said  real  and  per-* 
sonal  estate  so  granted  and  conveyed  as  aforesaid  up  to  wd 
untU  the  first  day  of  April  next,  the  same  as  given  to  her  \xx 
and  by  the  said  last  will  aAd  testament,  at  which  s^ad  d&te 
of  April  1,  1863,  possession  of  said  real  and  personal  estate 
is  to  be  given  by  the  parties  of  the  first  part  to  the  said  party 
of  the  second  part  under  this  grant.  It  is  understood  that 
this  grant  ia  iutepded  to  convey  all  the  estate  aud  interest  in 
said  farm,  belonging  to  the  said  parties  of  the  first  part,  or  t^ 
either  of  them,  whether  derived  from  said  will  or  otherwise,  ez^ 
cepting  and  reserving  the  use  of  the  personal  and  real  estate 
aforesaid,  as  herein  above  stated." 

After  the  first  day  of  April,  1863,  the  plaintiff  claiming 
the  articles  in  question  under  the  foregoing  clause  in  the 
deed,  demanded  them  of  the  defendants,  who  refused  to  der 
liver  them  up,  on  the  ground  tb$,t  they  were  exen^pt  property 
and  did  pot  pa^fi  to  the  defendant  Annt^,  under  the  wiU^  i^or 
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to  the  plaintifif,  uii4er  the  cooFeyance,  And  theroupon  this 
action  was  brought  to  recover  for  their  conversion. 

On  the  trial  it  was  held  that  the  articles  now  in  question 
did  not  pass  to  the  plaintiff  by  the  conveyance^  but  inasmuch 
as  certain  other  articles  were  at  the  same  time  demanded  and 
refused,  which  were  not  set  apart  for  the  widow,  but  passed 
to  her  by  the  will,  a  verdict  was  directed  in  favor  of  the 
plaintiff  &r  their  value,  which  was  agreed  to  be  $30.  The 
plaintiff  excepted  to  the  holding  of  the  court  in  regard  to  the 
articles  now  in  question,  and  the  exceptions  were  ordered  to 
be  heard  in  the  first  instance  at  general  term. 

The  question,  then,  is,  did  this  property  pass  to  the  plaiui* 
tiff  by  the  couveyance  ? 

It  is  necessary,  in  order  to  determine  this  question,  to 
examine  the  statutes  under  which  the  property  was  set  off  to 
the  defendant  Anna,  and  ascertain  their  effect.  By  the 
Bevised  Statutes,  it  is  provided  that  when  a  man  having  a 
&mily  shall  die,  leaving  a  widow,  or  a  minor  child  or  children, 
certain  articles  shall  not  be  deemed  assets,  but  shall  be  stated 
in  the  inventory  without  being  appraised;  that  they  shall 
remain  in  the  possession  of  the  widow,  if  there  be  one,  during 
the  time  she  shall  live  with  and  provide  for  the  minor  child 
or  children ;  and  when  she  shall  cease  so  to  do,  she  shall 
retain  certain  of  the  exempted  articles,  and  the  residue  thereof 
shall  then  belong  to  the  minor  child  or  children;  and  ''if 
there  be  a  widow  and  no  such  minor  child,  then  the  said 
articles  shall  belong  to  such  widow/'  (2  JB.  8.  83,  §§  9,  10, 
l9t  ed.) 

By  the  law  of  1842,  other  property,  to  the  value  of  not 
exceeding  $150,  is  added  to  what  was  before  exempted,  and 
is  to  be  set  apart  by  the  appraisers,  in  making  the  inventory, 
for  the  use  of  the  widow  and  minor  children,  as  under  the 
Bevised  Statutes.     {Sess.  Lawe,  1842,  ch.  157,  g  2.) 

Under  these  statutes,  the  title  of  the  widow  to  such 
exempted  property,  where  there  is  no  minor  child,  is  absolute 
on  the  death  of  her  husband,  not  only  as  against  creditors 
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and  next  of  Mn,  but  aa  against  legatees,  subject  only  to  tiie 
right  of  the  administrator  or  executor,  to  take  possession  of 
the  property  for  the  purpose  of  including  and  stating  it  in 
the  inventory.  (Fox  v.  Burns^  12  Barb.  677.  Voelckner 
V.  Hudson  J  1  Sand/,  215.  Sheldon  v.  Bliss,  4  Seld.  31.) 
In  the  latter  case,  the  husband  of  the  plaintiff  mcuie  his  will^ 
thereby  giving  her  an  annuity,  and  the  residue  of  his  property 
to  other  persons.  The  executors  failed  to  set  apart  for  the 
widow  what  the  statutes  allow  her,  but  sold  the  whole  estate, 
real  and  personal,  and  the  court  held  that  the  proceeds  of 
the  sale  of  the  personal  property  constituted  a  trust,  in  the 
hands  of  the  executors,  in  favor  of  the  widow,  to  the  extent 
of  her  interest  in  or  claim  upon  the  property  of  the  testator 
under  the  statutes  ;  thus,  notwithanding  the  testator  made 
other  disposition  of  the  property  in  question,  affirming  her 
right  to  it,  under  the  statutes,  as  against  the  legatees  as  weU 
as  the  creditors. 

The  effect  of  these  statutes  is,  then,  to  give  to  the  wives 
of  persons  owning  personal  property  of  the  character  speci- 
fied therein,  a  contingent  interest  in  so  much  thereof  as  the 
statutes  specify,  dependent  only  on  their  surviving  their  h^UB^ 
bands,  and  the  property  remainiog  undisposed  of  by  the 
husbands  while  living. 

In  the  case  at  bar,  although  aa  to  a  portion  of  the  testa^ 
tor's  personal  estate,  the  use  of  it  passed  to  his  widow  during 
her  life,  under  the  will,  the  portion  now  in  question  did  not. 
She  held  it  independently  of  the  will,  as  his  widow,  by  vir* 
tue  of  the  statute,  and  as  a  subject  of  bequest  it  formed  no 
part  of  his  estate.  He  could  no  more  diveat  her  of  it  by 
will,  than  he  could  of  her  dower  in  his  real  estate.  This  I 
regard  as  settled  by  the  cases  above  cited.  When,  therefore^ 
we  find  in  the  conveyance  of  the  defendants  to  the  plaintiff 
a  transfer  of  "all  the  personal  estate  given,  devised  or  be^ 
queaihed  to  her,  the  said  Anna,  in  said  last  will  and  tester- 
ment,"  we  can  not  apply  it  to  these  articles,  as  they,  can  not 
be  deemed  given,  devised  or  bequeathed  in  the  will.    They 
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certainly  did  not  pass  to  her  by  the  bequest  in  the  will^  but 
by  force  of  the  statute,  and  in  that  sense,  therefore,  can  not 
be  said  to  be  given,  devised  or  bequeathed  to  her ;  and  inas- 
much as  they  were  not  the  subject  of  devise  or  bequest  by 
the  testator,  I  do  not  think  we  can  deem  him  to  have  inclu- 
ded them  by  intent  in  the  phrase,  ^^all  my  estate  both  real 
and  personal,''  as  he  must  be  deemed  to  have  known  that 
they  were  not  included  in  effect.  When  he  gave  to  his  wife 
the  use  and  profits  of  all  his  estate,  both  real  and  personal, 
for  her  support  through  her  life,  he  meant  cUl  that  he  had 
power  to  dispose  of,  and  the  property  now  in  question  was 
not  included,  and  this  we  must  also  deem  the  parties  to  the 
conveyance  to  have  understood  and  intended.  It  has  been 
held  that  the  devise  by  a  husband  to  his  wife,  of  all  his  real 
property  for  her  life,  does  not  show  an  intent  to  deprive  her 
of  her  dower,  but  her  taking  of  the  whole  will  be  deemed  a 
taking  of  one  third  as  doweress,  and  two  thirds  as  devisee. 
(Lewis  V.  Smithy  5  Seld,  502.)  Much  less  should  the  be- 
quest to  her  of  the  use  of  all  his  personal  estate,  during  her 
life,  be  taken  to  show  an  intent  to  deprive  her  of  the  statu- 
tory allowance  to  her  as  widow.     (Sheldon  v.  Bliss,  supra.) 

The  construction  of  the  transfer  in  question  is  made  very 
clear  by  the  following  clause  in  the  instrument :  ^'  It  is  under- 
stood that  this  grant  is  intended  to  convey  all  the  estate  and 
interest  in  said  fai^m,  belonging  to  the  said  parties  of  the 
^t  part,  or  to  either  of  them,  whether  derived  from  said 
will  or  otherwise,"  This  must  have  been  intended  to 
operate  on  the  widow's  right  of  dower,  and  shows  that  the 
parties,  in  the  prior  descriptions  of  the  property  conveyed, 
had  in  mind  such  as  passed  by  the  will  and  not,  as  the  plain- 
tiff's counsel  argue,  distinctively  the  farm  and  personal  estate 
of  the  testator ;  and  this  addition  of  an  interest  in  the  real 
estate,  not  derived  from  the  will,  shows  an  intent  not  to 
include  in  the  transfer  any  interest  in  the  personal  property 
not  derived  from  the  will.  Expressio  unius  est  exclusio 
alterius. 

Vol.  XL VI.  13 
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The  poaition  of  the  plaintiff's  counsel  that  the  widow,  by 
accepting  the  provision  of  the  will  in  her  favor,  has  renounced 
and  can  not  now  claim  the  statutory  allowance,  is  answered 
by  the  cases  already  cited,  and  what  has  been  said  in  regard 
to  them.  There  is  no  incongruity  in  her  holding  both  what 
the  law  and  the  will  respectively  give  her. 

The  view  already  taken  also  answers  the  objection  to  the 
admission  of  evidence  that  the  property  in  question  was  set 
off  to  the  widow  by  the  appraisers.  This  was  not  varying 
the  provisions  of  the  wiU  or  deed  by  parol  evidence.  The 
will  and  deed  both,  in  effect,  as  we  have  already  shown,  ex^* 
eluded  the  exempt  property.  The  will,  in  legal  effect,  gave 
to  the  widow  for  life  all  the  personal  property  of  the  testa* 
tor,  except  such  as  should  be  set  apart  by  the  appraisers  for 
her,  absolutely.  Proof  of  what  the  appraisers  set  apart, 
therefore,  was  no  contradiction  or  varying  of  the  will,  but 
operated  in  aid  of  its  provisions. 

I  am  not  able  to  see  any  error  in  the  rulings  at  the  circuit, 
and  am  of  the  opinion  that  judgment  should  be  given  upon 
the  verdict,  and  a  new  trial  denied,  with  costs. 

Ordered  accordingly. 

[Bbooks  Gsjtbbai.  Tbbx,  July  11, 1865.    fmrhtr^  Mam  >x4  Mcom,  JnitiOM.] 


Van  Beksselaeb  vs,  Kibepatbick. 

Forbearance,  by  a  creditor,  without  any  binding  agreement  to  refrain  f\rom 
taking  proceedingi,  will  not  exonerate  a  surety.  There  must  be  a  Talid  con- 
sideration  for  the  agreement,  and  such  as  will  preclude  the  creditor  ih>m 
enforcing  payment  against  the  surety  until  the  expiration  of  the  time  specified. 

Where  an  agreement  was  made  between  the  maker  and  holder  of  pronussory 
notes,  that  the  former  should  pay  the  latter  weeldy  installments  upon  the  notes 
until  the  same  should  be  paid,  and  that  he  would  assign  an  account  against  the 
county,  which  had  not  yet  become  due,  without  any  new  note  being  given  or 
new  security  actually  taken ;  and  the  holder  thereupon  agreed  that  if  the  makui 
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|Mdd  as  he  proposed,  and  conUnued  to  do  so,  he  would  not  trouhle  the  indorser ; 
JEMtf  that  there  heing  no  valid  consideration  for  the  agreement  to  extend  the 
time  of  payment,  the  terms  of  the  original  contract  between  the  maker  and 
the  holder  of  the  notes  were  not  changed,  and  the  indorser  was  not  dis- 
charged. 
iUtf,  aUoj  that  the  payment  of  a  single  installment,  by  the  maker,  was  but  a 
partial  execution  of  the  contract,  and  only  the  payment  of  what  was  actually 
due;  and  that  it  coald  not  be  regarded  either  as  a  consideration  for  extend- 
in;;  the  time,  or  as  the  actual  full  execution  of  the  agreement. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  hrought  by  the  plaintiff,  against 
one  Joseph  D.  Comstock,  as  maker,  and  A.  Kirkpatrick,  as 
indorser,  upon  two  promissory  notes.  .  The  defendant  Kirk^ 
patrick  alone  answered,  and  judgment  having  been  perfected 
against  Gomstock,  by  default,  the  action  was  severed,  and 
has  since  proceeded  against  Kirkpatrick,  as  sole  defendant. 
The  defenses  relied  upon  by  Kirkpatrick,  to  the  enforcement 
of  the  notes,  as  set  forth  in  his  amended  answer,  were  1.  That 
the  defendant  indorsed  the  notes  solely  for  the  accommoda- 
tion of  Oomstock,  the  maker ;  and  2.  That  after  the  matu- 
rity of  the  notes,  the  plaintiff  (being  the  holder  of  the  notes) 
made  an  agreement  with  Comstock,  the  maker,  altering  the 
terms  of  payment  of  the  notes,  by  agreeing  to  accept  pay- 
ment from  him  in  weekly  installments  of  $5,  in  each  succes- 
sive week,  commencing  with  the  time  of  said  agreement,  viz, 
about  June  5,  1860,  until  both  notes  should  be  paid ;  and 
that  said  Comstock,  being  the  proprietor  of  the  "  Lansing- 
bui^h  Democrat"  and  "Greenbush  Guardian,"  (having  a 
claim  against  the  county  of  Bensselaer  for  printing  done  and 
to  be  done,  in  said  newspapers,)  agreed  that  when  the  board 
of  supervisors  of  Bensselaer  county  should  meet,  at  its  ses- 
sion in  the  fall  of  1860,  he  would  assign  to  the  plaintiff  a 
sufficient  portion  of  said  claim  to  pay  the  amount  then  re- 
maining unpaid  on  said  notes,  under  said  agreement;  and 
that  said  Comstock  made  one  payment  of  $5  to  the  plaintiff, 
under  said  agreement,  on  or  about  June  15, 1860.    That 
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said  extension  of  time  to  Comstock  was  made  without  the 
knowledge  or  consent  of  Kirkpatrick,  the  indorser,  and  that 
he  was  therehy  discharged  from  liability  on  the  notes.  The 
referee  found  the  facts  as  alleged  in  the  complaint,  in  regard 
to  the  making,  indorsement  and  protest  of  the  notes.  He 
also  found,  as  facts  proved  on  said  trial,  that  Joseph  D.  Com- 
stock, the  maker  of  said  notes,  at  the  time  the  same  became 
due,  was  the  proprietor,  editor  and  publisher  of  two  weekly 
newspapers,  one  called  the  Lansingburgh  Democrat,  and  the 
other  the  Greenbush  Guardian.  That  at  an  interview  be- 
tween the  plainti^  and  the  said  Comstock,  in  the  forepart  of 
June,  I860,  the  said  Comstock  proposed  to  the  plaintiff  to 
pay  the  notes  mentioned  in  the  complaint,  in  installments  of 
five  dollars  each,  payable  in  each  successive  week  thereafter, 
until  the  whole  amount  of  said  notes  and  interest  should  be 
paid ;  that  when  the  board  of  supervisors  of  Rensselaer  county 
should  meet,  in  the  fall  of  1860,  Comstock  would  assign  to 
the  plaintiff  the  bill  and  account  which  should  accrue  to  said 
Comstock  against  said  county,  for  printing  to  be  done  by 
said  Comstocky  between  the  time  of  said  conversation  and 
the  time  of  meeting  of  said  board,  in  the  fall  of  1860 ;  that 
that  amount  should  be  added  to  the  amount  of  payments 
which  said  Comstock  should  make,  up  to  the  time  bf  meet- 
ing of  said  board.  The  installments  and  acconnt  against 
the  county  were  also  to  be  applied  in  payment  of  another 
note  for  $15,  besides  those  in  suit.  This  proposition  the 
plaintiff  accepted,  and  informed  Comstock  that  if  he  paid  as 
he  proposed,  and  continued  to  do  so,  the  plaintiff  would  not 
trouble  the  defendant  on  the  notes  in  suit. 

And  as  a  conclusion  of  law,  the  referee  found  that  the  de« 
fendant  was  not  discharged  from  his  liability  as  indorser,  by 
reason  of  the  agreement  alleged,  and  that  the  p^iptiff  was 
entitled  to  recover  $230.10,  for  principal,  interest  apd  costs, 

A  judgment  was  entered  upon  the  referee's  report,  and  the 
defendant  appealed. 


ALBANY'-DEOEMBEE,  1862.  197 


Jtr 


Van  BeDBselaer  f^.  Kirkpatrick. 


Ck{i8.  J.  Lansingy  for  the  appellant. 
Otis  Attefiy  for  the  respondent. 

By  the  Courts  Miller,  J.  The  question  to  be  determined 
in  this  case  is,  whether  the  agreement  between  Van  Bens- 
selaer,  the  holder,  and  Comstock,  the  maker,  of  the  notes  was 
a  valid  contract,  founded  upon  a  sufficient  consideration. 

The  taking  of  a  mere  security  from  the  principal  debtor, 
haying  time  to  run,  in  payment  of  a  note  overdue,  or  any 
other  alteration  of  the  contract  between  the  creditor  and  the 
principal  debtor,  without  the  consent  of  the  sUrety  or  in- 
dorser,  will  discharge  him.  (Myers  v.  Welles,  5  Hilly  463. 
Fellows  V.  PrentisSy  3  DeniOy  512.  Hart  v.  Hudsotiy  6  Dtter, 
294.  Huffman  v.  Hulberty  13  Wend.  375.  Taylor  v.  Alleny 
36  Barb.  294.    DorloUy  admV,  v.  Ohristiey  39  Barb.  610.) 

Forbearance  by  a  creditor,  without  any  binding  agreement 
to  refrain  from  taking  proceedings,  will  not  exonerate  the 
surety.  There  must  be  a  valid  consideration  for  the  agree- 
ment, and  such  as  will  preclude  the  creditor  from  enforcing 
payment  against  the  indorser  until  the  expiration  of  the 
period  specified.  {Chitty  on  ContractSy  p.  468.  Reynolds  v. 
Wardy  5  Wend.  501.  Bank  of  Utica  v.  IveSy  17  tU  501. 
Draper  v.  Bomeyny  18  Barb.  166.) 

The  consideration  for  the  s^eement  to  delay  the  payment 
of  the  notes  in  suit  was  the  payment  of  weekly  installments 
and  the  assignment  of  an  account  which  had  not  accrued  at 
the  time.  No  new  note  was  given,  and  no  hew  security  actu- 
ally taken.  The  single  installment  paid,  and  those  to  be  paid 
thereafter,  were  all  due  at  the  time  of  the  agreement,  and 
the  defendant  and  the  maker  of  the  note  were  liable  to  pay 
the  whole  amount.  Numerous  authorities  hold  that  such  an 
agreement  is  without  any  consideration,  and  void.  (PaJbodie 
V.  Kingy  12  John.  426.  MiUer  v.  Holbroohy  1  Wend.  317. 
Reynolds  v.  Wardy  5  id.  501.  Bank  of  Utica  v.  Ivesy  17  id. 
501.     Draper  v.  Bomeyny  18  Barb.  166.    Chit,  on  BittSy 
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447.)    I  think  these  authorities  are  conclusive  on  the  point 
presented. 

There  being  no  valid  consideration  for  an  agreement  to  ex- 
tend the  time  of  payment^  the  terms  of  the  original  contract 
between  the  maker  and  the  holder  of  the  notes  were  not 
changed,  and  the  indorser  was  not  discharged.  There  was 
no  consideration  of  benefit  on  the  one  side,  or  harm  on  the 
other,  to  raise  or  give  eflfect  to  the  promisa  (Oahn  v. 
NiemcemcZy  11  Wend,  312.)  The  holder  would  have  had  an 
unquestionable  right  to  prosecute  the  maker  and  indorser, 
and  the  agreement  alleged  would  not  have  been  a  defense. 
It  is  said  that  the  contract  was  executed.  The  agreement  to 
assign  was  never  carried  out,  and  could  not  be  enforced.  The 
payment  of  an  installment  was  but  a  partial  execution  of  it, 
and  only  the  payment  of  what  was  actually  ^due.  Under  the 
cases  cited,  it  can  not  be  regarded  either  as  a  consideration  for 
extending  the  time,  or  as  the  actual  full  execution  of  the 
agreement.     I  think  the  decision  of  the  referee  was  right,  and 

the  judgment  should  be  affirmed. 

Judgment  affirmed. 

{Albaitt  Gesbeal  Tbbjc,  Deoember  1,  1862.    BbfOomnt  Jhfekhmn  and  MU- 
letg  Justices.] 


-••••- 


Cathabine  KKiCKERBACiiEB  V8,  WiLLiAM  T.  SeymoUr,  gen- 
eral guardian  of  Frances  M.  A.  Knickerbacker  and  Alida 
V.  Knickerbacker,  and  the  said  Frances  M.  A.  Knicker- 
backer and  Alida  V.  KnickerbackbiI,  by  W.  T.  Sey- 
mour, their  guardian  ad  litem. 

By  a  deed  of  conveyanoe,  executed  by  N.  V.  K.  to  J.  K.,  dated  May  10, 1S28, 
the  grantor  conveyed  all  his  estate,  both  real  and  personal,  to  the  grantee, 
upon  trust  to  dispose  of,  lease  and  manage  the  trust  estate,  to  collect  and 
receive  the  rents,  issues  and  income  thereof,  and  afttir  deducting  expenses, 
to  apply,  ft-om  time  to  time,  so  much  of  the  residtie  of  the  renta,  issues  and 
income  to  the  use  and  support  of  the  grantor  andl  bis  family,  if  he  should  at 
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any  time  marry  and  have  a  ftmilji  during  the  life  of  the  grantori  and  to  invest 
the  overplus,  if  any,  for  the  benefit  of  the  heirs  of  N.  V.  K. ;  and  upon  the 
further  trust  that  upon  the  death  of  the  grantor,  the  trustee  should  account 
for  what  should  remain  of  the  estate,  and  the  rents,  issues  and  income  thereof, 
to  the  "heirt  at  law  and  next  of  kin"  of  the  grantor,  "in  the  manner  and 
propottioDS  piMcrihed  by  the  statutes  of  descent  and  distribution  in  this 
state  in  cases  of  persons  who  die  intestate."  After  the  execution  of  this  trust 
deed,  N.  V.  E.,  the  grantor,  married  the  plaintiff,  and  died  leaving  her  and 
two  children  him  surviving.  Seid  that  the  widow  was  not  entitled,  under 
the  provisions  of  the  trust  deed,  to  dower  in  the  real  estate  of  the  grantor. 
But  that  she  was  entitled  to  one  third  of  the  ptnomU  ettaU,  and  the  children 
of  the  grantor  to  the  remaining  two  thirds. 

THi!  plaintiff,  in  her  complaint  in  tliis  actioti,  alleged  that 
on  the  19th  day  of  September^  1862,  a  judgment  was 
entered  in  a  cause  in  which  the  said  plaintiff,  Catharine 
Enickerhacker,  ahd  the  said  Frances  M.  A.  Knickerbacker, 
and  Alida  Y.  Knickerbacker,  defendants  herein,  by  Jeremiah 
Komeyn,  their  guardian  ad  litem^  were  plaintiffs^  and  John 
Enickerlxacker,  defendant,  a  copy  of  which  was  annexed,  and 
a  judgment  roll  in  said  cause  was  on  the  same  day  filed  in  the 
clerk's  office  of  Bensselaer  county,  which  judgment  roll  the 
plaintiff  prayed  might  be  made  a  part  of  the  complaint,  and 
prayed  leave  to  refer  the  same  as  a  part  of  the  compliant 
And  the  plaintiff  further  alleged  that  it  would  appear  by  the 
said  judgment  that  the  respective  rights  and  interests  of  the 
above  named  Catharine  Knickerbacker,  Frances  M.  A.  knick- 
erbacker and  Alida  Y.  Knickerbacker,  in  the  property  and 
moneys  adjudged  to  belong  to  and  to  be  conveyed  and  paid 
to  them  by  said  judgment,  remaiiled  to  be  detetmitied  by  the 
further  judgment  of  said  court.  And  the  plaintiff  claimed 
and  insisted  that  the  said  plaintiff  was  entitled  to  one  equal 
undivided  third  part  of  the  moneys  and  property  adjudged 
to  belong  to  and  to  be  conveyed  and  paid  to  said  plaintiff  and 
said  Frances  M.  A.  and  Alida  Y.  The  plaintiff  there- 
fore prayed  for  the  judgment  of  the  court  by  which  it  might 
be  adjudged  that  said  plaintiff,  Catharine  Knickerbacker,  was 
entitled  to  one  undivided  third  part  of  said  property  and 


200       CASES  IN  THE  SUPREME  GOUET. 

Knidwrbftcker  p,  Seymour. 

xnoneTS^  or  for  ench  other  relief^  or  such  further  relief  as 
should  be  equitable  and  just. 
The  judgment  referred  to  in  the  complaint  was  as  follows : 
"  On  reading  and  filing  the  report  of  George  Gould,  Esq. 
referee  in  this  case,  bearing  date  the  19th  day  of  September, 
1862,  it  is  ordered,  adjudged  and  decreed  that  the  said  report 
and,  all  things  therein  contained  be  and  the  same  are  hereby 
confirmed ;  and  it  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiff,  Catharine  Knickerbacker,  Frances  M.  A. 
Enickerbacker  and  Alida  Y.  Knickerbacker,  according ,  to 
their  respective  rights  and  interests  as  the  same  may  be  here- 
after settled  and  determined  as  between  themselves,  by  the 
judgment  of  this  court,  are  the  owners  of,  and  entitled  to  the 
real  and  personal  property,  and  estate,  rents  and  leases, 
chattels  real  and  hereditaments  mentioned,  specified,  described 
and  referred  to  in  a  deed  and  the  schedule  thereto  annexed, 
which  bears  date  the  10th  day  of  May,  1828,  and  was  exe- 
cuted by  Nanning  V.  Knickerbacker,  to  his  father,  John 
Knickerbacker,  and  which  deed  and  schedule  were  recorded 
in  Saratoga  county  clerk's  office,  in  book  of  deeds,  on  the 
13th  day  of  May,  1828 ;  and  all  rents  due  and  uncollected 
on  said  leases,  except  the  real  estate  in  such  deed  or  schedule 
described  as  lying  in  the  city  of  Albany,  and  excepting  also 
the  lot  of  land  therein  mentioned  as  lying  in  the  county  of 
Warren,  and  the  lots  therein  mentioned,  as  located  in 
Waterford,  Saratoga  county.  And  it  is  further  ordered, 
adjudged  and  decreed  that  the  said  John  Knickerbacker  is 
indebted  to  the  said  plaintiffs,  Catharine  Knickerbacker, 
Frances  M.  A.  Knickerbacker  and  Alida  V.  Knickerbacker, 
according  to  their  respective  rights  and  interest,  to  be  deter- 
mined hereafter  by  the  judgment  of  this  court,  as  aforesaid, 
on  account  of  the  several  causes  of  action  set  forth  in  the 
complaint)  in  the  sum  of  $86,000,  less  the  amount  and  value 
of  such  of  the  several  leases  in  fee  mentioned  in  said  deed 
and  schedule,  which  are  now  held  by  said  John  Knicker- 
backer, said  amount  and  value  to  be  computed  as  ascertained 
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by  adopting  and  taking  in  each  case  the  principal  producing 
at  seven  per  cent  per  annum,  the  rent  reserved  with  interest 
from  the  last  rent  day,  together  with  such  back  rents  and 
interests  thereon  as  may  be  due  and  uncollected  thereupon, 
which  amount  and  value  so  ascertained  is  to  be  deducted 
from  the  said  $86,000  ^  and  it  is  further  ordered,  adjudged 
and  decreed  that  the  said  defendant,  John  Knickerbacker,  do 
release,  transfer  and  convey  to  the  above  named  plaintiffs, 
according  to  their  respective  rights  and  interests  to  be.  did- 
termined  thereafter  by  the  judgment  of  this  court,  as  afore- 
said, the  said  real  and  personal  estate  and  property,  rents, 
leases,  chattels  real  and  hereditaments,  and  all  rents  due  and 
uncollected  cm  said  leases  as  aforesaid,  and  also  transfer  and 
convey  as  aforesaid  to  said  plainjtiff  his  title  and  interest  in 
said  lot,  situate  in  Waterford,  subject  to  his  estate  therein 
as  tenant  by  the  curtesy,  and  that  said  defendants  pay  as 
hereinafter  provided  to  said  plaintiffs,  upon  the  determina- 
tion of  their  respective  interests  in  manner  aforesaid  and 
according  to  such  determination,  the  balance  of  said  sum  of 
$86,000,  after  applying  and  deducting  the  amount  and  value 
of  said  leases  in  fee  now  held  by  the  said  defendants  to  be 
computed  as  aforesaid.  And  it  is  further  ordered,  adjudged 
and  decreed  that  the  said  plaintiffs  recover  against  the  said 
defendants  the  sum  of  $86,000,  without  costs ;  and  that 
said  plaintiffs  have  judgment  against  said  defendant  for  said 
sum  of  $86,000,  without  costs ;  and  that  the  amount  and  value 
of  the  aforesaid  leases  so  held  by  the  said  defendants  be  com- 
puted and  ascertained  as  aforesaid,  and  be  applied  upon  and 
deducted  from  said  judgment  as  of  the  date  of  said  judg- 
ment, and  that  the  balance  of  said  judgment,  so  to  be  ascer- 
tained as  aforesaid,  be  paid  into  the  hands  of  the  general 
guardian  of  the  infant  plaintiffs  to  be  held  and  distributed 
by  him  according  to  the  several  rights  and  interests  of  the 
respective  plaintiffs  as  the  same  may  be  hereafter  adjudged 
as  between  themselves  by  the  judgment  of  this  court,  and  that 
in  the  meantime,  said  general  guardian  make  such  advances 
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and  piLjmetits  from  the  income  of  said  fund  as  may  be  iieoeft-* 
sary  and  appropriate  for  the  maintenance^  support  and 
education  of  the  plaintiffs,  and  that  such  general  guardian 
also  pay  to  the  attorney  and  eounsel  of  the  plaintiffs  for  their 
charges  against  the  plaintiffs  herein,  and  for  refer^'s  fees, 
the  sum  of  #1400,  and  that  such  advances  and  payments  be 
a  charge  on  said  fund,  so  as  to  be  paid  to  said  general 
guardian  as  aforesaid,  and  be  deducted  therefrom  and 
apportioned  upon  the  several  interests  of  the  plainti£b 
therein5  as  the  court  may  hereafter  direct,  and  that  said  John 
Knickerbacker,  on  complying  with  the  terms  of  this  judg- 
ment, order  and  decree,  be  discharged  from  the  trust  created 
by  said  deed,  and  that  his  accounts  as  such  trustee  be  then 
deemed  settled  and  closed." 

The  several  defendants,  by  their  answer,  admitted  the  facts 
and  allegations  contained  and  set  forth  in  the  complaint, 
except  wherein  the  plaintiff  claims  and  insists  that  she  is 
entitled  to  one  equal  undivided  third  part  of  the  moneys  and 
property  mentioned  and  referred  to  in  the  judgment  set  forth 
in  said  complaint,  and  in  and  by  said  judgment  adjudged  to 
belong  to  and  to  be  conveyed  and  paid  to  said  plaintiff  and 
said  Frances  M.  A.  and  Alida  Y.;  and  as  to  this  last  men- 
tioned allegation,  the  defendants  denied  the  same  and  claimed 
and  insisted  that  said  defendants  Frances  M.  A.  and  Alida 
V.  were  entitled  to  the  whole  of  said  moneys  and  property. 
And  the  defendants  for  further  answer  averred  and  stated, 
that  the  plaintiff  intermarried  with  Nanning  Y.  Knicker- 
backer, long  after  the  trust  deed  made  by  said  Nanning  Y.  to 
John  Knickerbacker,  and  referred  to  in  the  judgment  roU 
mentioned  in  said  complaint. 

The  present  action  was  tried  before  Houi  G-bobge  Oould 
without  a  jury,  at  a  circuit  court  held  in  and  for  the  county 
of  Bensselaer,  in  February,  1863.  On  the  trial  it  was 
admitted  that  Nanning  Y.  Knickerbacker  and  the  said  plain- 
tiff w^e  married  long  ai'ter  the  execution  by  the  said  Nanning 
Y.  of  the  trust  deed>  mentioned  in  the  pleadings  herein,  and 
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the  acceptance  of  the  trust  by  the  said  John  Enickerbacker. 
That  Nanning  Y.  Knickerbacker  died  on.  the  .  .  .  daj 
of  «  .  .  leaving  two  children,  the  said  Frances  M.  A. 
Knickerbacker  and  Alida  V.  Knickerbacker,  defendants 
herein,  and  the  plaintiff  Catharine  Knickerbacker,  his  widow, 
surviving  him.  The  execution  of  the  said  trust  deed,  and 
acceptance  of  the  trust  were  admitted,  and  said  deed  was 
given  in  evidence^  It  conveyed  all  the  estate,  both  real  and 
personal)  of  the  said  Nanning  V.  Knickerbacker  to  the  said 
John  Knickerbacker,  ^'upon  trust,  nevertheless,  that  the 
said  party  of  the  second  part,  his  heirs  or  assigns,  or  such 
other  person  or  persons  as  he  shall  in  and  by  his  last  will  and 
testament  appoint  to  execute  the  trusts  created  by  and 
expressed  in  these  presents,  shall  dispose  of,  lease  and  manage 
all  and  singular  the  aforesaid  trust  estates  as  he  or  they  shall 
deem  most  discreet  and  beneficial  for  the  purposes  hereinafter 
expressed,  and  collect  and  receive  the  .rents,  issues  and 
income  thereof,  and  after  deducting  all  necessary  expenses 
which  he  or  they  may  inciur  in  and  about  the  execution  of 
the  trust  hereby  created,  shall  from  time  to  time  apply  so 
much  of  the  residue  of  the  rents,  issues  and  incomes  of  the 
said  trust  estates  to  the  use  and  support  of  the  said  party 
of  the  first  part  and  his  family ^  if  he  shall  at  any  time 
marry  and  acquire  a  family  ^  during  the  natural  life  of  the 
said  party  of  the  first  part^  as  he,  the  said  party  of  second 
part  or  his  assigns,  or  the  person  or  persohs  whom  he  shall 
appoint  as  aforesaid  to  execute  the  trusts  created  by  these 
presents,  shall  deem  discreet  and  reasonable^  and  shall  from 
time  to  time  invest  the  overplus,  if  any,  in  such  manner  as 
the  said  trustee  or  trustees  shall  deem  most  beneficial  and 
productive  for  the  benefit  of  the  heirs  of  the  said  party  of 
the  first  part ;  and  upon  this  further  trust,  that  the  said 
trustee  or  trustees  shall  upon  the  death  of  the  said  party  of 
the  first  part  well  and  truly  account  for  what  shall  remain 
of  the  said  real  and  personal  estate  and  rents,  issues  and 
incomes  thereof,  to  the  heirs  at  law  and  next  of  kin  of  the 
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said  party  of  the  first  part,  in  the  manner  and  proportions 
prescribed  by  the  statutes  of  descent  and  distribution  of  this 
state  in  cases  of  persons  who  die  intestate/' 

The  parties  then  rested,  and  the  court  made  a  decision  as 
follows : 

^^This  action  having  been  now  brought  to  trial  and  tried 
before  me  without  a  jury,  a  jury  having  been  waived  by  the 
parties  thereto,  and  the  proofs  and  allegations  of  the  parties 
having  been  heard  and  considered  by  me ;  I  do  decide  that 
the  said  Catharine  Knickerbacker  is  entitled  to  one  undi- 
vided third  part  of  the  moneys  and  personal  estate  and  per- 
sonal property  mentioned  in  the  complaint  in  this  action, 
adjudged  to  belong  to  and  to  be  transferred,  conveyed  and 
paid  to  said  Catharine  and  the  said  Frances  M.  A.  and  Alida 
Y.  including  the  rents  which  fell  due  on  the  leases  mentioned 
in  said  judgment  previous  to  the  death  of  Nanning  Y.  Knick- 
erbacker, on  the  7th  day  of  June,  1857,  and  that  said 
Frances  M.  A.  and  Alida  Y.  are  each  entitled  to  an  undi- 
vided third  part  of  said  moneys  and  personal  estate  and 
personal  property,  including  said  rent-s,  which  fell  due  as  afore- 
said, and  that  said  Frances  M.  Ai  and  said  Alida  Y.  are  each 
entitled  to  one  undivided  half  of  the  real  estate  and  real 
property  adjudged  to  be  transferred  and  conveyed  by  said 
judgment,  and  the  leases  in  fee  referred  to  in  said  judgment, 
and  the  rents  which  have  fallen  due  thereon  since  the  death 
of  said  Nanning  Y.  Knickerbacker,  and  that  said  Catharine 
Knickerbacker  has  no  interest  in  said  real  estate  and  real 
property  or  in  said  leases  or  rents,  except  the  rents  which  fell 
due  before  the  death  of  said  Nanning  Y.  Knickerbacker.  I 
further  decide  that  the  taxable  costs  of  each  party  be  paid  to 
their  respective  attorneys,  by  the  said  defendant  William.  T. 
Seymour,  general  guardian,  &c.  out  of  the  funds  in  his 
hands,  respecting  which  this  action  is  brought,"  &c. 

To  which  decision,  so  far  as  the  same  related  to  and  dis- 
posed of  the  moneys,  personal  estate  and  property  therein 
mentioned,  the  defendants  excepted  to  each  and  every  part 
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thereof;  and  so  far  as  the  same  related  to  the  real  estate,  real 
property  ^nd  leases  in  fee  therein  mentioned,  the  plaintiff 
excepted  to  each  and  every  part  thereof. 

Judgment  being  entered,  the  plaintiff  appealed  from  so 
much  thereof  as  relates  to  the  real  estate,  real  property  and 
leases  in  fee  therein  mentioned. 

W,  A.  Beach y  for  the  appellant. 

(7.  L,  Tracy y  for  the  respondents. 

By  the  Courts  Miller,  J.  The  conveyance  from  Nan- 
ning  Y.  Knickerbacker  to  his  father,  in  trust,  provides  that 
the  trustee  or  trustees  shall,  upon  the  death  of  the  party  of 
the  first  part,  well  and  truly  account  for  what  remains  of  the 
personal  and  real  estate,  &c.  to  the  '^  heirs  at  law  and  next 
of  kin  of  the  party  of  the  first  part,  in  the  manner  and  pro- 
portions prescribed  by  the  statutes  of  descent  and  distribu- 
tion of  this  state,  in  cases  of  persons  who  die  intestate." 

The  deed  itself  does  not  expressly  name  the  widow,  and 
the  question  arises  whether  the  language  employed  is  suffi* 
cient  to  include  her  within  its  provisions. 

As  the  statute  of  descents  contains  no  provision  for  the 
dower  right  of  a  widow,  dower  being  provided  for  by  a  sep» 
arate  statute,  and  as  there  was  no  legal  estate  vested  in  Nan- 
ning  Y.  Knickerbacker,  at  the  time  of  his  decease,  I  think 
it  can  not  be  claimed  that  the  widow  was  entitled  to  dower  in 
the  real  estate,  under  the  deed. 

In  reference  to  the  personal  estate,  a  different  question  is 
presented.  I  think  it  must  be  conceded  that  the  expression 
"next  of  kin"  may  be  employed  in  a  deed  or  will  conveying 
or  bequeathing  property  so  as  to  authorize  a  construction 
which  will  include  the  wife  or  widow ;  and  the  authorities 
hold  that  this  must  depend  upon  the  intention  to  be  derived 
from  the  whole  instrument. 

The  meaning  may  also  be  ascertained  by  considering  the 
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circumstanoes  of  the  persbn  employing  them,  the  objeet  ia 
view,  and  the  context. 

As  bearing  upon  the  question  as  to  what  was  actually 
intended  by  the  grantor,  it  should  be  noticed  that  the  deed 
provides  for  the  support  of  his  family  if  he  should  marry 
and  have  any.  This,  of  course,  would  include  the  wife,  as 
long  as  he  lived,  and  from  this  clause  as  well  as  the  conclud- 
ing portion  of  the  deed,  it  is  fairly  inferable  that  at  the  time 
of  its  execution  the  grantor  had  in  contemplation  that  he 
might  marry  and  leave  a  widow  and  children  surviving  him 
upon  his  decease.  It  is  unreasonable  to  suppose,  that  while 
he  made  provision  for  the  one  class,  he  intended  to  exclude 
the  other  from  any  participation  in  his  estate  after  his  death ; 
in  fact,  that  he  designed  to  cqt  off  his  vridow  from  all  enjoy-^ 
ment  of  his  property,  and  to  leave  her  without  even  a  bare 
support.  It  would  be  contrary  to  the  motives  which  ordina- 
rily control  the  actions  of  men  in  making  a  disposition  of 
their  estate,  to  believe  for  a  moment  that  the  grantor  had 
any  such  intention.  The  only  rational  theory  is,  that  when 
the  grantor  executed  this  deed,  he  had  in  contemplation  the 
probable  contingency,  that  upon  his  death  he  might  leave  a 
widow  and  children  surviving  him,  and  that  he  intended  to 
include  under  the  expression  '^  heirs  at  law  and  next  of  kin," 
his  children  and  one,  who,  above  all  others,  would  have  claims 
upon  his  protection  and  his  bounty. 

Such  being  the  fair  intendment  as  to  his  intention,  I 
incline  to  think  that  the  language  employed  by  the  grantor 
in  the  deed,  is  sufficient  to  authorize  that  intention  to  be 
carried  out. 

The  estate  is  to  be  distributed  in  ^'  the  manner  and  propor* 
tions  prescribed  by  the  statutes  of  descent  and  distribution." 
What  is  that  manner;  and  what  are  those  proportions? 
One  third  to  the  widow,  and  the  residue  in  equal  proportions 
to  the  children.  (3  B,  S,  5th  ed.  183,  §  82.)  The  widow 
must  have  that  one  third,  thus  leaving  the  remaining  two 
thirds  for  the  children.    If  the  deed  does  not  include  the 


ALBANY--MARCB,  186S.  207 


Knickerbacker  v»  Seymoar. 


widow's  portion,  then  her  one  third  would  be  entirely  nndis-* 
posed  of.  Thus  only  two  thirds  of  the  estate  would  be 
divided ;  a  result  which  cpuld  not  have  been  anticipated  or 
intended  by  the  grantor.  The  deed  covered  the  whole  estate, 
and  must  necessarily  have  been  intended  to  dispose  of  aU  the 
property. 

Again.  The  expression  'Mn  cases  of  persons  who  die  intes- 
tate'' qualifies  the  previous  language,  so  as  to  indicate  that 
it  was  intended  to  embrace  the  widow  within  the  words  em* 
ployed.  Were  it  otherwise,  the  estate  could  not  be  thus 
distributed.  If  the  widow  took  nothing,  and  was  entirely 
cut  off,  then  the  provisions  of  the  statute,  referred  to,  could 
not  be  carried  out  as  provided  in  the  deed. 

It  is  said  the  deed  selects  but  one  class  and  directs  the 
estate  to  be  divided  among  these.  If  such  is  the  case,  then, 
as  I  have  shown,  it  leaves  a  portion  of  the  property  undis- 
posed of.  It  not  only  does  this,  but  it  would  tolerate  a  dis- 
position entirely  contrary  to  the  plain  and  clear  intention  of 
the  party. 

.  I  think  thd  construction  which  I  have  placed  upon  the 
conveyance  is  also  upheld  by  the  case  of  The  Merchants* 
Insurance  Oo.  v.  Hinma%  (34  Barb,  410,)  where  it  was  de- 
cided that  the  term  ^^  next  of  kin/'  as  used  in  the  section  of 
the  Bevised  Statutes  authorizing  actions  to  be  brought  against 
the  next  of  kin  of  any  deceased  person,  to  recover  the  value 
of  any  assets  that  miEiy  have  been  paid  to  them,  was  applica- 
ble to  a  widow  who  had  received  a  portion  of  the  estate. 
The  reasons  for  upholding  the  point  there  decided  apply  in 
many  respects  to  the  case  now  under  consideration. 

In  any  view  in  which  the  question  may  be  regarded,  I 
think  that  the  grantor  intended  to  include  the  widow,  and 
that  she  is  entitled  to  one  third  of  the  personal  estate. 

The  judgment  entered  upon  the  decision  of  the  judge 
should  therefore  be  affirmed,  with  costs  of  the  respective 
parties,  to  be  paid  out  of  the  estate. 

[Albaitt  Obvbbal  Tbbx,  March  2, 1863.    Qmld^  Feekham  and  MUUr,  Justices.] 
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were  required  to  lay  out  or  alter  the  road  applied  for ;  and 
in  doing  so,  to  proceed  in  the  same  manner  as  commissioners 
of  highways  are  directed  to  proceed  in  like  cases. 

Under  these  provisions  there  is  no  dispute  but  three  days"^ 
notice  to  the  occupant  was  necessary.  (TJie  Peeple  v.  Judges 
of  Herkimer  C.  P.  20  WencL  186.)  It  is,  however,  insisted 
that  section  91,  before  referred  to,  was  repealed  by  chapter 
180  of  the  laws  of  1845,  and  that  the  law  in  this  respect 
has  been  changed ;  no  ^ch  notice  being  i^ow  necessary. 

Prior  to  the  act  of  1845,  it  was  the  duty  of  the  judges 
who  reviewed  the  proceedings  of  the  commissioners,  if  the 
decision  was  reversed,  to  lay  out  the  road.  The  act  of  1845 
changed  the  law  in  this  respect,  and  made  it  the  duty  of  the 
commissioners,  and  not  of  the  judges,  to  lay  out  the  road 
after  there  had  been  a  final  determination  of  the  appeal. 
{Laws  of  1845,  ch,  180,  §  13.)  The  thirty-sixth  section 
jof  the  same  act  repealed  all  statutory  provisions  inconsistent 
with  it.  Even  if  section  91  is  repealed  by  the  act  of  1845, 
I  have  serious  doubts  whether  the  notice,  required  by  section 
62,  is  entirely  dispensed  with,  It  is,  however,  unnecessary 
to  discuss  that  question,  as  the  act  of  1845,  which  had  but 
a  brief  existence,  was  followed  by  the  act  of  1847,  which 
altered  and  amended  the  act  of  1845,  so  as  to  make  it  har*r 
monize  and  conform  to  the  provisions  of  the  constitution  of 
1846,  which  had  abolished  the  old  court  of  common  pleas, 
The  eighth  section  of  the  act  of  1847,  (Laws  of  1847, 584,) 
provides  for  the  appointment  of  referees  to  hear  and  deter-r 
mine  appeals,  and  that  the  referees  '^  shall  posses^  all  the 
powers  and  discharge  all  the  duties  heretofore  possessed  and 
discharged  by  the  three  judges." 

I  think  this  provision  virtually  revives  pectiop  91,  and 
places  the  referees  in  the  same  positioQ  as  the  ju4ge8  were  in 
under  that  provision. 

In  the  case  of  The  People  v.  Barber,  (12  Barb,  193,)  it 
was  held  that  where  referees  reverse  the  decision  of  the  com- 
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missionersy  it  is  their  duty  to  proceed  and  lay  out  the  road 
as  directed  by  the  9l8t  section  of  the  Bevised  Statutes. 

I  think  that  the  three  days'  notice  in  -writing  to  the  occu- 
pant was  necessary,  and  the  judge's  ruling  upon  the  trial, 
upon  that  point,  was  correct. 

The  views  I  have  expressed  are  supported  by  the  case  of 
The,  People  v.  Robertson^  (17  How,  Pr.  74,)  which  appears 
to  have  been  well  considered,  and  I  think  was  properly  de- 
cided. Nor  are  they  in  conflict  with  The  People  v.  The  Com" 
misstonera,  Ac,  of  Cherry  Valley^  (4  Seld.  476.) 

I  discover  no  evidence  of  a  waiver  of  the  service  of  the 
notice  upon  the  plaintiff,  nor  that  he  assented  in  any  way 
to  the  proceedings ;  and  I  think  there  was  no  error  in  the 
chairge  of  the  judge,  or  in  his  refusal  to  charge.  The  case 
was  submitted  to  the  jury  with  proper  instructions,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed, 

[AlbastQbvera]^  Tebm,  March  %  1868.    G<iM^  Feekham  and  JHiB^,  Jm- 
tioee.J 
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The  general  pripcfple  10  well  established,  thai  to  constitute  a  person  a  hma  Jld$ 
pnrchftser,  within  the  meaning  of  the  recording  acts,  the  party  receiTing  the 
subsequent  conveyance  must  not  only  have  recelTed  the  same  without  notice 
of  the  prior  unrecorded  deed,  but  he  must  have  reoeiTed  the  same  upon 
0ome  nm  eontitkraUon  advanced  at  the  time,  or  must  have  xelinquished  some 
eeonrity  for  a  pre-ei^sting  debt  due  him. 

Xlkia  rule,  however,  does  not  apply  to  any  but  the  orighial  purchaser  from  the 
person  from  whom  both  parties  claim  title. 

And  a  purchaser  fh>m  one  who  is  protected  by  the  recording  act,  as  agafaist  a 
prior  unrecorded  conveyance  of  the  same  land,  is  himself  entitled  to  such 
protection,  notwithstanding  he  purchased  with  notice  of  the  prior  convey- 
ance, or  without  parting  with  a  valuable  consideration. 

If  a  consideration  is  expressed  in  a  conveyance,  no  proof  of  its  actual  pay- 
ment need  be  given ;  and  though  the  amount  be  merely  nominal,  that  ia 
sufficient. 
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Though  an  original  purchaser  is  affected  with  notice  of  a  prior  deed,  yet  if  he 

conveys  to  another  without  notice,  tlie  latter  is  as  much  protected  as  if  no 

notice  to  either  bad  been  given. 
The  actual  possession  of  premises,  which  is  to  operate  as  constructive  notice, 

must  be  visible  and  open,  and  not  a  mere  constructive  possession. 
A  mere  allusion,  in  a  deed,  to  premises  as  being  "  the  same  on  which  mining 

operations  have  been  performed,  heretofore,"  is  not  a  notice  that  any  other 

person  is  the  owner ;  nor  is  it  calculated  to  put  the  grantee  on  inquiry  as  to 

any  previous  unrecorded  conveyance. 
Where,  at  the  time  a  deed  was  executed,  an  individual  was  in  possession  of  the 

premises  as  a  tenant,  under  a  third  person,  who  dakoed  the  same  advenely.; 

and  such  tenant  was  occupying  a  log  house  thereon,  and  paying  rent,  and 

he  had  been  there  over  eleven  years ;  Held  that  the  deed  was  void  under  the 
.    statute,  and  conveyed  no  title  to  the  grantee.    And  tliat  the  grantee  having 

no  title,  he  could  convey  none  to  another. 

MOTION  for  a  new  trial,  on  exceptions  ordered  to  be  heard 
in  the  first  instance  at  a  general  term.  The  action  was 
ejectment,  commenced  March  8,  1862,  to  recover  the  posses- 
sion of  about  five  acres  of  land,  called  the  mine  lot,  in  the 
town  of  Saugerties,  Ulster  county. 

John  L.  Mower,  deceased,  was  the  common  source  of  title, 
the  plaintiff  claiming  by  title  derived  from  his  heirs  at  law, 
and  the  defendant  by  title  derived  from  the  said  John  L. 
Mower,  deceased,  in  his  lifetime.  The  plaintiff's  grantor, 
Bennet  Richtmyer,  claimed  possession  under  a  deed  executed 
by  William  M.  Mower,  one  of  the  heirs  at  law  of  John  L. 
Mower,  deceased,  dated  April  7, 1858,  under  which  he  entered 
and  took  possession  of  the  premises,  one  other  person  being 
there  at  the  time,  under  a  lease  from  the  defendant's  brother. 
Richtmyer  conveyed  to  the  plaintiff,  December  24,  186L 
The  defendant  undertook  to  enter  and  cut  lumber,  in  Feb- 
ruary, 1862.  The  deeds  to  Richtmyre  and  the  plaintiff  were 
recorded,  and  the  plaintiff  claims  to  hold  as  a  bona  fide  pur- 
chaser without  notice  of  any  prior  conveyance.  The  coa^: 
sideration  of  the  deed  to  Richtmyer  was  one  dollar,  The 
consideration  of  the  deed  to  the  plaintiff  was  a  note  for  $75 
payable  in  one  year,  with  interest,  which  had  not  been  paid. 
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John  L.  Mower,  deceased,  sold  the  lot  in  question  to  John 
S.  Hill,  about  thirty-three  or  thirty-four  years  since.  Hill, 
after  he  had  become  the  owner  of  the  lot  in  question,  entered 
into  a  written  agreement  with  the  defendant  Herman  Myer, 
Conelius  Van  Steenbergh,  Aaron  Hull,  Jacob  Bloodgood  and 
Peter  Van  Steenbergh,  to  form  a  mining  company,  to  dig 
for  gold  on  this  lot,  and  upon  performing  labor  in  digging  to 
the  value  of  $160 — the  purchase  price  of  said  lot — he  was 
to  execute  a  deed  of  the  premises  to  them,  so  that  they 
would  be  equal  owners — tenants  in  common — with  him. 
These  parties  entered  into  possession  of  the  land  as  early  as 
the  forepart  of  1831,  and  have  continued  in  possession  since. 
And  while  in  possession  they  performed  labor  of  sufficient 
value  to  entitle  them  to  a  deed;  after  which^  one  of  the 
parties  to  the  agreement  went  to  Philadelphia,  the  residence 
of  Hill,  to  procure  him  to  execute  a  deed ;  but  Hill  having 
in  the  meantime  died,  no  deed  was  executed.  The  land  in 
question,  at  the  time  of  the  sale  by  John  L^  Mower  to  Hill, 
was  wood  land,  and  surrounded  by  wood  land,  except  that 
on  the  east  of  the  lot  it  adjoined  his  cleared  land,  and  was 
separated  from  it  by  a  stone  wall.  After  the  purchase  of 
this  lot,  the  wood  was  cut  off,  and  a  log  house  was  erected 
upon  it,  which  was  occupied  from  1832  to  1858  by  th^  par- 
ties who  were  there  mining,  and  most  of  the  time  mining 
operations  were  conducted  on  the  lot.  The  defendant  proved 
a  deed  of  the  east  half  of  the  farm  owned  and  occupied  by 
the  parties,  from  Leonard  S.  Mower  and  wife  to  WUliam  H. 
Mower,  dated  December  15,  1851^  which  contained  the  fol- 
lowing clause:  ^^ exclusive  of"  &c.  '^five  acres  heretofore  sold 
for  a  mining  lot  embraced  in  the  within  described  bounds, 
which  are  hereby  reserved  and  not  intended  to  be  conveyed." 

The  defendant  moved  for  a  nonsuit,  upon  several  grounds^ 
which  are  discussed  in  the  opinion  of  the  court,  together 
with  the  other  questions  arising,  and  the  motion  was  granted, 
by  the  court. 


214        CASES  IN  THE  SUPREME  COUBT. 


Webster  v.  Yan  8teenber|^ 


27.  K.  Olneyy  for  the  plaintifil 
P.  Cantiney  for  the  defendant. 

MiLLEB;  J.  The  principal  questions  in  this  case  arise  upon 
the  decision  of  the  justice,  upon  the  trial,  in  granting  the 
motion  for  a  nonsuit.  This  motion  was  made  on  several 
grounds,  which  it  is  important  to  examine  and  consider. 

It  is  said  that  the  plaintiff  was  not  a  bona  fidt  purchaser 
of  the  premises  which  he  sought  to  recover,  and  hence  he 
did  not  bring  himself  within  the  provisions  of  the  recording 
act,  (1  jB.  8.  766,  §  1,)  so  as  to  give  the  conveyances  under 
which  he  claimed  title  a  priority  over  the  alleged  deed  under 
which  the  defendant  claimed,  and  which  was  lost  and  had 
not  been  recorded. 

The  general  principle  is  well  established,  that  to  constitute 
a  person  a  hona  fidt  purchaser,  within  the  meaning  of  the 
recording  acts,  the  party  receiving  the  subsequent  conveyance 
must  not  only  have  received  the  same  without  notice  of  the 
prior  unrecorded  deed,  but  he  must  have  received  the  same 
upon  some  new  consideration^  advanced  at  the  time,  or  must 
have  relinquished  some  security  for  a  pre-existing  debt  due 
him.  ^  {Pickett  v.  Barrony  29  Barb*  505.  Harris  v.  Nortonj 
16  id.  267.  Merritt  v.  Northern  Railroad  Co.,  12  id.  605. 
Wright  V.  Douglass^  10  id.  97.)  This  rule,  however,  does 
not  apply  to  any  but  the  original  purchaser  from  the  person 
from  whom  both  parties  claim  title»  And  a  purchaser  from 
one  who  is  protected  by  the  recording  act  as  against  a  prior 
unrecorded  conveyance  of  the  same  land  is  himself  entitled 
to  such  protection,  notwithstanding  he  purchased  with  notice 
of  the  prior  conveyance,  or  without  parting  with  a  valuable 
consideration.     (  Wood  v.  Chapiuy  13  N.  Y%  Rep.  509.) 

The  original  conveyance  to  Bichtmyer,  which  was  recorded, 
expressed  a  consideration,  and  there  was  nothing  in  the  evi- 
dence to  impeach  it.  If  a  consideration  is  expressed,  no 
proof  of  its  actual  payment  need  be  given,  and  it  is  suffi- 
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cient  that  the  amount  be  merely  nominal.  (1  Kem.  217^ 
and  authorities  cited.)  The  objection,  therefore,  would  not 
be  available  against  the  original  purchaser,  and  can  not  apply 
to  the  plaintiff,  who  is  his  grantee. 

It  is  insisted  that  Bichtmyer  had  notice  of  the  prior  deed, 
and  that  the  plaintiff  had  8u£9cient  knowledge  or  notice,  to 
put  him  on  inquiry.  Even  if  Bichtmyer  was  affected  with 
notice,  yet  if  he  conveyed  to  the  plaintiff  without  notice, 
the  plaintiff  is  as  much  protected  as  if  no  notice  to  either 
had  been  given.  (Wood  v.  Gkapin,  13  N.  B.  Rep,  518. 
Jackson  v.  CUven,  8  John,  137.  Varich  v.  Briggs,  6  Paige^ 
323,  329.  Jackson  v.  Van  Valkenhurgh^  8  Cowen,  260. 
Coming  v  Murray ^  3  Barb.  652.) 

In  reference  to  the  plaintiff,  he  had  no  actual  notice.  At 
the  time  of  the  conveyance  to  him,  the  premises  were  not  in 
the  possession  of  the  defendant,  or  any  person  claiming  under 
him.  The  person  who  it  is  claimed  was  in  possession  under 
the  defendant's  title  had  moved  out  some  few  years  previous 
to  the  trial,  and  long  before  the  deed  to  the  plaintiff  was 
given.  Besides,  the  actual  possession  of  premises^  which 
operates  as  constructive  notice,  must  be  visible  and  open,  and 
not  a  mere  constructive  possession.  (Troup  v.  Hurlbut^  10 
Barb.  354.    Tuttle  v.  Jackson,  6  Wend.  226.) 

There  is  nothing  in  the  conveyance  to  Bichtmyer  or  to  the 
plaintiff  which  was  calculated  to  put  the  party  upon  inquiry, 
as  to  any  previous  unrecorded  conveyance.  The  premises  are 
adverted  to,  in  the  deed  merely,  as  ^^  the  same  on  which  mining 
operations  have  been  performed  heretofore,''  which  is  not  a 
notice  that  any  other  party  was  the  owner. 

It  is  more  questionable  whether  the  deed  from  Leonard  L. 
Mower  and  wife  to  William  H.  Mower  was  not  sufficient  to 
put  the  party  upon  inquiry.  There  is  no  evidence  to  show 
that  either  Bichtmyer  or  the  plaintiff  had  any  knowledge  of 
this  conveyance.  The  plaintiff  swears  that  he  had  no 
knowledge  or  notice  that  the  defendant^  or  any  other  person, 
made  or  had  any  claim  to  the  premises  until  after  he  pur- 
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chased  and  took  a  deed  for  them.  Hone  of  the  cases  cited 
hold  that  a  party  is  bonnd  to  examine  the  records  for  the 
purpose  of  asc^taining  whether  there  is  a  conveyance  of 
other  premises,  referring  to  those  which  the  recorded  deed 
embraces.  The  nearest  approach  to  any  such  doctrine  is  the 
case  of  Lupton  v.  Cornell^  (4  John,  Ch.  261,)  where  it  was 
held  that  the  record  of  a  mortgage  from  the  grantee  to  the 
grantor  was  sufficient  evidence  that  the  grantor  had  not  any 
title  to  the  lot ;  and  that  the  subsequent  release  and  quit- 
claim of  the  grantor  was  fraudulent.  There  were  strong 
circumstances  about  that  case  tending  to  show  fraud,  and 
that  the  deed  was  procured  fraudulently,  with  the  intent  to 
defraud  the  legal  owner.  The  consideration  expressed,  was 
$10  for  a  lot  worth  $6000.  The  chancellor,  in  his  opinion, 
said  he  was  entirely  satisfied  that  all  the  defendants  were 
chargeable  with  actual  fraud.  (See  also  Tuttle  v.  Jackson^ 
6  Wend,  226 ;  Jumel  v.  Jumel,  7  Paige,  594,  595 ;  WU- 
liamson  v.  Brovm,  15  N,  T,  Hep,  354.)  The  question  is  by 
no  means  free  from  difficulty ;  but  with  the  positive  evidence 
of  the  plaintiff  that  he  had  no  knowledge  or  notice,  I  incline 
to  the  opinion  that  the  presumption  arising  from  the  fact 
of  this  conveyance  being  oi^  record  is  not  conclusive. 

Perhaps  it  was  evidence  to  submit  to  the  jury  in  the  case 
as  to  the  question  of  notice  to  the  plaintiff  and  to  Bichtmyer, 
of  the  unrecorded  conveyance.  Beyond  this,  I  am  not  pre- 
pared to  go,  as  such  a  principle  would  compel  a  party  to 
make  a  thorough  search  of  the  records,  even  in  cases  where 
there  was  no  occasion  for  suspicion,  which  I  think  is  not 
required. 

•  It  is  further  urged  that  the  deed  to  Bichtmyer  from  Wil- 
liam M.  Mower  and  others,  and  from  Bichtmyer  to  the  plain- 
tiff, are  each  void,  because  the  lands  descriljed  in  them  were 
in  the  actual  possession  of  a  person  claiming  UQder  a  title 
adverse  to  that  of  the  grantor.     (1  B.  S.  739,  §  147.) 

The  evidence  shows  that  at  the  time  when  the  deed  was 
executed  to  Bichtmyer,  a  person  was  in  possession  as  a  ten- 
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ant  under  the  defendant.  He  had  been  there  over  eleven 
years,  occupying  a  log  house  on  the  praises,  and  paying 
rent  for  theni.  There  is  no  dispute  as  to  this  testimony,  and 
for  this  reason,  the  deed  to  Bichtmyer  was  void  under  the 
statute,  and  conveyed  no  title  to  him. 

The  deed  to  Bichtmyer  being  void,  he  had  no  title,  and 
could  convey  none  to  the  plaintiff.  As  it  is  apparent  that 
the  deed  to  the  plaintiff  was  from  one  who  had  no  right  to 
convey,  he  took  no  title  by  it  '  The  plaintiff  having  no  title, 
the  justice  properly  granted  the  motion  for  a  nonsuit 

The  evidence  introduced  to  show  an  agreement  under 
which  the  defendant  was  in  possession,  was  properly  received. 
It  was  not,  strictly  speakings  testimony  to  show  an  equitable 
title  as  between  the  legal  afid  equitable  owner.  {See  Dewey 
V.  Hoag,  15  Barb.  365.)  The  evidence  was  proper  to  show 
title  out  of  the  defendant,  and  as  preliminary  proof  before 
proving  an  adverse  possession.  It  is  not,  however,  of  any 
consequence,  if  I  am  correct  in  the  views  I  have  expressed 
in  regard  to  the  point  last  discussed.  And  in  this  aspect  of 
the  case,  it  is  not  necessary  tQ  examine  some  other  questions 
which  were  presented  on  the  argument. 

A  new  trial  must  be  denied,  and  judgment  ordered  for  the 
defendant)  with  costs. 

Ihgalls,  J.  concurred. 

PxG&HAM,  J.  concurred  in  the  result 

New  trial  denied. 

[AlbakT  Gxvbbal  TbbXj  March  7,  ^864.    Feckhtm,  XnffaB$  and  MiUer,  Job- 
tioes.] 
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REN  J.  WixoN  and  others. 

An  agreement  to  forbear  to  sue  is  a  good  consideration  for  the  promise  of  t 
third  person  to  pay  the  debt. 

Although  the  law  win  not  infer  that  an^  forbearance  was  agreed  to  or  intended, 
merely  beeauae  a  new  note  was  taken,  for  an  old  debt,  yet  when  the  evideDoe 
establishes  that  such  an  agreement  was  made  in  connection  with  the  making 
of  a  note  having  time  to  run,  it  will  hold  it  to  be  yalid  and  binding. 

The  Bank  of  S.  being  indebted  to  the  M.  and  1^.  l^ank,  for  moneys  collected 
for  the  latter  bank,  and  haying  in  its  possession,  for  collection,  certain  notes 
ioA  checks  belonging  to  the  Mi  and  F.  Bank,  that  bank  sent  its  agent  to  the 
Bank  of  S.  to  demand  payment  of  the  moneys  due  and  a  return  of  the  notes 
and  checks.  The  defendants  thereupon  stated  to  said  agent  that  the  Bank 
of  S.  was  embarrassed,  temporarily,  and  requested  him  not  to  press  his  claim 
by  taking  tegal  action  for  the  collection  of  the  d^bt  accrued  and  to  accrue  to 
the  M.  and  F.  Bank,  and  not  to  withdraw  the  notes  and  checks  held  by  the 
Bank  of  S.  for  collection.  The  agent  acceded  to  this  request,  and  in  consid- 
eration of  his  so  agreeing,  the  defendants  made  and  delivered  their  promis- 
sory note,  to  the  a^ent,  as  collateral  security  for  the  debt  due  from  the  Bank 
of  8.  to  the  M.  and  F.  Bank. 

SM  that  there  was  a  good  and  sufficient  consideratictn  to  support  this  note,  in 
the  agreement  of  the  M.  and  F.  Bank  not  to  press  its  claims  against  the  Bank 
of  S.  for  the  amount  of  the  indebtedness  of  the  latter,  and  not  to  withdraw 
from  the  Bank  of  S.  the  paper  left  with  it  for  collection. 

APPEAL  from  a  judgment  entered  upoii  the  decision  of 
the  judge  at  the  circuit.  The  action  was  brought  upon 
a  note  for  $4000,  made  by  the  defendants  as  collateral  secu- 
ritjy  to  secure  a  debt  due  from  the  Bank  of  Sing  Sing  to 
the  plaintiff.  On  the  7th  of  November,  1860,  the  Bank  of 
Sing  Sing  owed  the  plaintiff  $620.46  for  moneys  collected  for 
it,  and  held  notes  and  checks  for  collection,  belonging  to  the 
plaintifi*,  for  about  ^787.52.  It  did  not  decisively  appear  in 
evidence  when  the  latter  were  payable.  They  were  upon 
different  banks  in  the  neighborhood  of  Sing  Sing,  and  had 
all  been  forwarded  by  the  Bank  of  Sing  Sing  for  payment, 
before  the  7th  day  of  November,  1869.  The  payments  were 
credited  to  the  plaintiff,  on  the  books  of  the  bank,  on  the  2d, 
8th  and  9th  days  of  Koyember.    The  plaintiff  sent  an  agent 
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to  the  Bank  of  Sing  Sing,  on  the  7th  day  of  Noyember,  to 
get  security  for  the  amount  due  to  the  plaintiff.  After  nego- 
tiations, the  note  in  question  was  taken.  Some  conversation 
occurred  in  relation  to  withdrawing  the  eoUection  paper 
which  had  been  sent  to  the  Bank  of  Sing  Sing.  He  agreed 
not  to  withdraw  the  paper,  and  not  to  press  the  claim  by 
suit,  if  security  was  given.  The  note  was  given  under  this 
agreement.  The  Bank  of  Sing  Sing  failed  on  the  19th  of 
November,  twelve  days  after  the  note  was  giVen. 

The  cause  was  tried  before  Justice  Goubd,  without  a  jury, 
who  gave  judgment  for  the  plaintiff  for  $1537.74,  the  amount 
due,  and  which  became  dUe  to  the  plaintiff  from  the  Bank 
of  Sing  Sing  on  and  subsequently  to  the  delivery  of  the 
note ;  for  which  amount^  and  costs,  judgment  was  entet^d. 
The  defendant  appealed  from  the  judgment  to  the  general 
term. 

a,  H.  UnderhUly  for  the  appellant} 

O.  B,  Cochran^  for  the  respondent. 

By  the  Courts  Miller,  J;  The  finding  of  the  judge  that 
on  the  8th  and  9th  days  of  November,  1860j  the  Bank  of 
Bing  Sing  became  indebted  to  the  plaintiff  in  the  sum  of 
^332.52,  being  the  amount  of  certain  checks  on  said  bank, 
and  in  the  further  sum  of  $376,  and  $80  for  moneys  ool- 
lected  by  the  bank,  on  notes  forwarded  by  the  plaintiff  to 
said  bank  for  collection,  appears  to  have  been  warrstnted  by 
the  evidence  in  the  case.  The  testimony  establishes  the  fore- 
going  facts,  beyond  any  controversy  or  dispute,  and  the 
ledger  of  the  bank  proves  that  the  plaintiff  was  credited  with 
these  amounts.  It  does  not  alt^r  the  fact  that  the  bank  was 
indebted  for  the  amount  df  the  checks  and  notes,  to  the 
plaintiff,  because  they  lArere  collected  and  the  money  paid  to 
the  bank.  The  indebtedness  on  account  of  them,  to  the 
plaintiff,  still  existed,  and  there  is,  therefore,  no  ground  of 
exception  to  this  finding  of  the  judges 


220        OASES  IN  THE  SUPBEME  COURT. 

Mechanics  and  Farmers'  Bank  of  ^bany  v,  Wbcon. 

I  also  think  there  was  sufficient  evidence  to  authorize  the 
finding  of  the  judge  that  the  plaintiff  demanded  a  return  of 
the  papers  and  notes  held  by  the  Bank  of  Sing  Sing  for  col- 
lection. One  of  the  plaintiff's  witnesses  testifies  that  he 
stated  his  business  in  the  presence  of  the  president,  cashier 
and  some  of  the  directors,  in  the  room  of  the  bank ;  that  it 
was  to  collect  or  get  security  for  the  draft  and  the  accrued 
indebtedness,  and  to  withdraw  the  paper  of  the  plaintiff  h^ld 
for  collection  and  which  was  about  maturing.  That  he  was 
to  get  gold  or  bank  bills,  or  other  good  security,  and  to  with- 
draw the  collection  paper.  The  witness  also  inquired  what 
had  become  of  the  paper  forwarded  for  collection,  consisting 
of  checks  on  banks  in  their  neighborhood.  There  was  some 
evidence  to  show  a  demand,  and  although  the  cashier  of  the 
Bank  of  Sing  Sing  swears  that  i|0  collection  paper  was  de- 
manded by  Mr.  Olcott,  yet  I  think  his  testimony  means  that 
a  demand  was  not  made  formally,  in  so  many  words.  Even 
if  there  is  a  contradiction  of  the  witnesses  upon  this  point, 
yet  as  there  was  some  evidence  authorizing  the  finding  of  the 
judge,  it  must  be  upheld,  within  well  settled  rules. 

It  is  insisted  that  the  note  was  taken  by  the  plaintiff 
with  full  knowledge  that  it  was  an  accommodation  note,  and 
that  the  plaintiff  can  not  recover  unless  it  gave  a  valuable 
consideration  for  it,  which  does  not  appear  to  have  been  done. 

The  evidence  on  the  trial  shows  that  the  plaintiff's  agent, 
on  the  7th  of  November,  1860,  demanded  payment  of  the 
moneys  due  from  the  Bank  of  Sing  Sing,  and  a  return  of  the 
paper  and  notes  which  had  been  left  for  collection  with  said 
bank.  The  defendants  then  stated  to  the  plaintiff's  agent 
that  the  bank  was  embarrassed,  temporarily,  and  requested 
him  not  to  press  his  claim  by  taking  legal  action  for  the  col- 
lection of  the  protested  draft  and  other  indebtedness  accrued 
and  to  accrue,  and  not  to  withdraw  the  notes  held  for  collec- 
tion. The  request  of  the  defendants  was  acceded  to,  and  in 
consideration  of  it  the  defendants  made  and  delivered  the 
note  in  question,  to  the  plaintiff. 
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It  appears  to  me  that  this  agreement  embraced  a  consider- 
ation for  the  note.  In  the  first  place^  it  was  of  some  im- 
portance to  the  Bank  of  Sing  Sing,  in  its  crippled  condition 
at  the  time,  that  the  paper  left  for  collection  should  not  be 
withdrawn  and  prosecuted.  This  was  prevented  being  done, 
by  the  agreement  thus  entered  into.  The  plaintiff  was 
thereby  precluded  from  taking  possession  of  the  collection 
paper,  and  the  same  was  suffered  to  remain  under  the  con- 
trol of  the  bank,  thus  preventing  the  plaintiff  from  insti- 
tuting a  suit  or  suits  for  the  recovery  of  what  was  then  due, 
and  from  exercising  authority  over  such  portion  as  was 
not  due. 

In  the  second  place,  the  time  for  the  payment  of  the  orig- 
inal indebtedness  was  by  this  agreement  extended^  and  until 
it  had  expired  the  plaintiff  was  precluded  from  bringing  a 
suit  against  the  Bank  of  Sing  Sing,  for  its  recovery.  I  think 
this  was  the  purport  and  legal  effect  of  the  agreement,  and 
would  have  been  a  good  defense  to  a  suit  brought  against 
the  bank  prior  to  the  expiration  of  the  period  which  the  note 
had  to  run.  In  the  interview  between  the  plaintiff's  agent 
and  the  defendants,  the  agent  expressly  stated  that  he  came 
to  get  security  and  to  withdraw  the  collection  paper ;  and 
apon  being  asked  if  the  plaintiff  would  be  willing  to  give  a 
month's  time,  he  replied,  a  month  or  more,  as  his  object  was 
to  get  security.  The  note  was  then  given,  by  the  defendant. 
Can  there  be  any  doubt  that,  under  these  circumstances,  the 
time  for  the  payment  of  the  indebtedness  of  the  bank  was 
extended,  and  that  a  valid  and  legal  subsisting  agreement 
existed,  which  would  be  a  bar  to  any  suit  brought  by  the 
plaintiff,  to  recover  the  demand,  until  the  note  was  due  ?  I 
think  not. 

An  agreement  to  forbear  to  sue  is  a  good  consideration  for 
the  promise  of  a  third  person  to  pay  the  debt.  (  Watson  v. 
Bandall,  20  Wend.  201.     Edwards  on  Bills,  223.) 

Although  the  law  will  not  infer  that  any  forbearance  was 
agreed  to  or  intended,  merely  because  a  new  note  was  taken, 
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for  an  old  debt,  yet  where  the  evidence  establishes  that  such 
an  agreement  was  made  in  connection  with  the  making  of  a 
note  having  time  to  run,  it  will  hold  it  to  ha  valid  and  bind- 
ing. The  judge  has  found  that  there  was  such  an  agreement ; 
and  if  there  was,  there  was  a  valid  consideration  for  the  note. 

As  th^e  y^SLS  clearly  a  good  and  sufficient  consideration  to 
support  the  note,  iu  the  agreement  of  the  plaintiff  not  to 
withdraw  the  collection  paper  from  the  Bank  of  Sing  Siog, 
and  in  the  agreement  not  to  press  the  claims  against  the 
bank  for  its  indebtedness  to  the  plaintiff  which  had  accrued 
and  was  to  accrue,  it  is  not  necessary  to  examine  some  other 
objections,  taken  by  the  defendants. 

The  judgment  must  be  affirmed,  with  costs. 

[Albany  Obkhbal  T^bm,  May  2, 1864.    TeekAam,  MHUr  azK(  ^otb,  Josticea.} 
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The  act  of  congress,  passed  August  80, 1852,  entitled  "  An  act  to  amend  aiv 
act  entitled  '  An  act  to  provide  for  the  better  security  of  the  lives  of  passeii> 
gers  on  board  of  vessels  propelled  in  whole  or  in  part  by  steam,'  and  for 
other  purposes,"  was  intended  to  provide  additional  guards  and  securities  for 
passengers  who  might  embarlc  upon  steam  vessels,  without  exemptkig  the 
owners  from  the  lial;iilities  imposed  by  the  legal  relationship  which  eziste4 
between  them  and  passengers. 

The  regulations  contained  in  the  act  did  not  supersede,  and  were  not  intended 
to  supersede,  the  redress  whid^  the  common  law  extended  ttt  aggrieved  pus 
ties,  for  iigi\riea  received. 

Accordingly,  a  cerUQcate  x^jade  by  an  officer  at  the  goveimAept  showing  tha^ 
the  boilers  of  a  steamboat  have  been  properly  inspected  as  directed  by  tha 
act  of  congress,  and  showing  a  compliance  with  the  provisions  of  the  act  by 
the  owners,  will  not  exonerate  such  owners  ftt>m  liability,  in  an  action  brought 
by  a  passenger,  to  recover  damages  for  a  personal  injury  occ|g|i(med  by  the 
explosion  of  a  boilen 

In  such  an  action  the  plaintiff  is  entitled  to  fvcover  damages  for  Ids  bodily  pah^ 
and  su£tering. 
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APPEAL  from  an  order  of  the  special  term,  denying  a 
motion  for  a  new  trial,  and  from  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  damages  for  injuries, 
sustained  by  the  plaintiff  while  a  passenger  on  board  of  the 
steamboat  Isaac  Newton,  belonging  to  the  defendants,  on  the 
5th  day  of  December,  1863,  in  consequence  of  the  explosion 
of  one  of  the  boilers  of  said  stean^boat. 

The  cause  was  tried  at  the  Eensselaer  county  circuit,  held 
in  May,  1865,  before  Justice  Inoalls  and  a  jury. 

Upon  the  trial,  evidence  was  given  on  both  sides  as  to  the 
condition  of  the  boilers,  and  the  defendant  introduced  a  cerr 
tificate  t}iat  they  were  inspected  by  an  officer  of  the  govern? 
ment,  in  pursuance  of  the  act  of  congress  entitled  an  ^^An 
act  to  amend  an  act  entitled  ^  An  act  to  provide  for  the  bet^ 
ter  security  oi  the  lives  of  passengers  on  board  of  vessels, 
propelled  in  whole  or  in  part  by  steam,'  and  for  other  pur- 
poses," passed  August  30,  1852.  The  certificate  showed  a 
compliance  with  the  act  of  congress,  and  was  dated  March 
24,1863. 

At  the  close  <^  the  evidence  the  defendants'  counsel  moved 
for  a  nonsuit,  and  to  dismiss  the  plaintiff's  complaint,  on  the 
grounds,  among  others,  that  they,  the  defendants,  having 
shown  perfect  compliance  with  tha  act  of  congress  above 
mentioned^  were  not  liable  to  the  plaintiff  in  this  action. 
The  motion  was  overruled,  and  the  defendants  excepted,  In 
respect  to  damages,  his  honor  the  judge  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  for  actual  expenses 
for  physicians  and  nurses,  and  a  proper  amount  for  loss  of 
time.  And,  further,  that  he  was  entitled  to  recover,  for  his 
bodily  sufferings,  such  an  amount  as  the  jury  should  think 
he  ought  to  receive  for  that;  to  which  the  defendants  ex- 
cepted. And  the  defendants  requested  the  judge  to  charge 
the  jury  that  the  plaintiff  was  not  entitled  to  recover  in  this 
action  for  physical  pain  and  suffering,  which  he  refused  to 
charge,  and  to  which  refusal  the  defendants  excepted.    The 
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yurjj  under  the  charge  of  the  court,  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $2000. 

A  motion  was  made  at  special  term  for  a  re-trial,  which 
was  denied,  A  judgment  was  entered  upon  the  verdict,  and 
the  defendant  appealed. 

The  case  was  submitted  upon  printed  points. 

W,  A.  Beach  J  for  the  appellapt. 
if.  /.  Tovmsendy  for  the  respondent, 

By  the  Court,  Milleb,  J.  The  principal  question  to  be 
determined  in  this  case  is,  whether  a  compliance  by  the  de^ 
fendant  with  the  provisions  of  the  aot  of  congress  ^'to  pro-^ 
vide  for  the  better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  in  whole  or  in  part  by  steam,  and  for 
other  purposes,'^  passed  August  30,  1852,  and  of  the  act  of 
which  it  is  an  amendment,  exonerated  the  steamboat  com-, 
pany  from  responsibility. 

I  am  of  the  opnion  that  the  act  of  congress  does  not 
exempt  a  party  from  a  liability  which  the  law  otherwise 
imposes.  The  act  provides  regulations  under  which  steam 
vessels  may  be  constructed  and  navigated,  and  contains  no 
limitation  or  restraint  upon  any  right  wh^ch  existed  in  favor 
of  an  injured  party  prior  to  the  passage  of  the  law,  and  inde^ 
pendent  of  its  provisions. 

There  is  no  portion  of  the  act  which  expressly  exonerates 
owners  and  their  employees  from  liability,  who  have  complied 
with  its  terms  and  regulations,  or  which  relieves  them  from 
the  personal  care  and  attention  which  is  usually  required  of 
them  in  the  construction  and  management  of  steam  vessels.^ 

I  think  that  the  law  of  congress  was  intended  to  provide 
additional  guards  and  securities  for  passengers  who  might 
embark  upon  steam  vessels,  without  exempting  the  ownera 
from  the  liabilities  imposed  by  the  legal  relationship  whicU 
existed  between  them  and  passengers.    It  is  quite  obvious, 
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ihat  such  was  its  design  and  object,  and  it  would  be 
somewhat  remarkable  if  by  implication  merely,  and  with  no 
express  provision  to  that  eljSect,  a  party  who  had  been  injured 
could  be  deprived  of  the  ordinary  means  of  redress  which  the 
law  furnishes,  in  such  cases. 

In  the  enactment  in  question,  oongr^BB  has  not,  I  think,  . 
attempted  to  establish  a  statutory  liability.  Nor  is  there  any 
incon8i3tency  between  the  act  of  congress  and  the  rule  of  law 
which  furnishes  a  remedy.  They  are  both  entirely  harmo- 
oious  and  reconcilable.  The  act  of  congress  provides  for 
carrying  passengers,  imder  certain  rules  and  regulations,  and 
the  law  renders  the  owner  reoponsible  for  damages  occasioned 
by  their  neglect.  I  do  not  ponsider  that  the  act  of  congress 
was  designed  to  provide  a  remedy,  but  it  was  simply  for  the 
purpose  of  increasing  the  guaranties  against  injuries  to  the 
person.  The  regulations  which  the  act  provides  did  not 
supersede  the  redress  which  the  law  extended  to  aggrieved 
parties,  for  injuries  received. 

The  13th  section  of  the  act  of  1838,  which  the  act  of  1852 
amends,  declares  that  in  all  suits  and  actions  against  the 
proprietors  of  steamboats,  for  injuries  arising  from  the  burst- 
ing of  the  boiler,  &c.  the  fact  of  such  bursting,  &c.  shall  be 
prima  facie  evidence  to  charge  the  defendant,  or  those  in 
hifi  emplojrment,  with  negligence ;  thus  relieving  the  plain- 
tiff in  any  such  case  from  proving  negligence  in  the  first 
instance,  and  thus  making  his  right  to  recover  independent 
of  any  compliance  with  the  requirements  of  the  act  in  ques- 
tion 

The  30th  section  of  the  amendatory  act  of  1852  provides, 
that  when  damages  are  sustained  by  any  passenger,  &c.  the 
master  and  owner  of  such  vessel,  and  the  vessel  itself,  shall 
be  liable  if  it  happens  through  any  neglect  to  comply  with 
the  provision  of  law  therein  prescribed,  or  through  any 
known  defects  or  imperfections  of  the  apparatus,  &c.;  thus 
giving  the  injured  palSrty  a  right  of  action  for  the  very  defects 
proved  upon  the  trial  of  this  case.  ^ 

Vol.  XL VI.  15 
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These  provisions  of  the  statute  are  inconsistent  with  the 
idea  that  the  law  in  question  was  intended  to  repeal  the 
common  law  remedy  and  to  destroy  entirely  the  plaintiff's 
right  of  action.  , 

But  even  if  the  act  had  been  silent  on  that  subject,  I  do 
not  think  that  it  would  have  deprived  the  party  of  any  rem- 
edy which  he  previously  enjoyed.  Evidently  this  statute  was 
not  intended  for  any  such  purpose;  and  if  we  concede 
that  a  new  remedy  was  granted,  it  would  not  take  away  one 
already  possessed,  unless  it  thus  provided.  For  '4f  a  statute 
gives  a  remedy  in  the  affirmative  (without  a  negative  ex- 
pressed or  implied)  for  a  matter  which  was  actionable  by 
the  common  law,  the  party  may  sue  at  common  law,  as  well 
as  upon  the  statute ;  for  it  does  not  take  away  the  common 
law."  (2  Inst,  200.  Com.  Dig,  action  upon  Stat,  C.  vol,  1, 
cd  1800,  p.  311.  Sedg,  on  Stat,  and  Con,  LaWy  401,  402 } 
also  p,  93.  Beok/ord  v.  Woody  7  T.  B.  620.  Burden  v. 
Crockery  10  Pick.  383.  See  also  Bentoick  v.  MorriSy  7  Hilly  ^ 
576 ;  Clark  v.  Browny  18  Wend.  213.)  I  do  not  think  it 
alters  the  case,  because  the  statute  was  enacted  by  congress, 
instead  of  the  state  legislature. 

As  I  have  already  observed,  substantially,  I  regard  this 
statute  as  a  mere  regulation  for  the  benefit  of  the  public,  and 
not  as  furnishing  a  new  mode  of  redress;  and  under  any 
circumstances,  with  uo  repeal  of  existing  rights  and  remedies, 
it  would  certainly  be  going  very  far  to  hold  that  it  entirely 
destroyed  them. 

The  plaintiff  was  clearly  entitled  to  recover  for  his  bodily 
pain  and  suffering,  within  the  rule  laid  down  by  the  Court 
of  Appeals  in  Curtis  v.  The  Boch.  and  Syracuse  B.  B.  Co.y  18 
N.  Y.  Bep.  541,  ^ ;  Bansom  v.  The  N.  7.  and  Erie  B.  B. 
Co.y  15  id.  415 ;  and  the  judge  committed  no  error  in  thus 
charging  the  jury. 

The  judgment  must  be  affirmed,  with  costs. 

[Albavt  Gbrbkjll  Tbsh,  December  4, 1865.    Hogebotm,  Miller  and  PeeJtham, 
JuBticeB.] 
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Jn  order  to  coQstita|«  a  valid  tender,  it  mnst  be  proved  that  there  was  a  pro- 
dacdon  of  the  mone^,  and  an  actufil  oifer  of  ft  to  the  creditor ;  nnleas  it  he 
shown  that  the  latter  dispensed  with  it  by  some  positive  act  or  dedaration. 

|t  Lb  not  enough  that  the  debtor  had  fikt  mopey  in  his  pocket,  and  informed 
his  creditor  that  Y^  was  ready  to  pay,  without  offering  to  do  so;  nor  that  he 
retuned  it,  in  ai)  envelope  which  was  shown  to,  or  shaken  at,  tho  creditor, 

There  must  be  an  actual  ofibr  or  presentation  of  the  money,  so  that  the  creditor 
can  take  it. 

'Where  a  creditor,  on  being  inforpied  by  a  person  tUat  he  had  ooip«  to  make  a 
tender,  referred  him  to  his  attpraey,  saying  his  office  was  open  and  it  was  but 
a  step,  ^thout,  however,  refusiqg  to  receive  the  money,  or  interposing  any 
objection,  or  intimating  in  any  way  that  the  presentation  of  the  money  was 
not  required  \  SeU  that  this  did  not  amount  to  a  waiver  of  the  production 
and  ofifer  of  the  money. 

Tfhere  the  proof  as  to  the  actual  tender  of  money  is  contradictory,  and  the 
court  finds  adversely  to  the  defendant,  if  there  is  tome  evidence  to  sustain 
that  flndin||r^  it  must  be  considered  as  final  and  condnsive. 

THIS  is  an  appeal  from  a  judgment  for  the  foreclosure  and 
sale  of  mortgaged  premises  situated  in  the  city  of  Al- 
bany. The  defense  was,  that  after  the  commencement  of  the 
action,  the  amount  due  was  tendered  to  the  plaintiff  and 
refused.  A  witness,  on  behalf  of  the  defendant,  testified  that 
he  called  upon  the  plaintiff  and  informed  him  that  he  had 
come  to  make  a  tender ;  that  he  had  brought  the  money  with 
him,  which  he  now  tendered  him ;  that  he  took  the  money 
out  of  an  ^yelope  and  presented  it  to  the  plaintiff,  who 
referred  him  to  his  attorney,  and  refused  to  receive  it ;  that 
when  he  was  about  to  leave,  the  plaintiff  said,  ^'you  have  not 
yet  made  a  tender,^'  and  the  witness  said,  ^4n  order  to  save 
all  mistake,  I  will  then  tender  it  to  you  again  ;"  and  then 
took  from  his  pocket  the  envelope,  containing  the  money,  and 
handed  it  towards  the  plaintiff,  stating  the  amount,  $460 ; 
and  that  the  plaintiff  replied  that  he  must  call  and  pay  it  to 
his  attorney.  The  plaintiff  swears  that  the  witness  had  in 
his  hand  an  envelope,  and  shaking  it  towards  him,  said, 
^' there  is  the  amount  of  principal,  interest  and  costs, 
naming  some  amount,  and  said,  ^^I  tender  you  theemount. 
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still  shaking  the  envelope  at  him.  Upon  being  told,  wheq 
leaving,  that  he  had  made  no  tender,  and  that  the  plaintiff 
had  seen  no  legal  tender,  he  again  took  out  the  envelope  and 
said,  ^^1  tender  it  again  and  will  count  it  if  necessary ;"  and 
shook  it  at  him  again.  The  plaintiff  then  said  Mr.  Stedman's 
(his  attorney,)  of^ce  door  was  open,  and  was  but  a  step. 
The  plaintiff  saw  no  money,  and  swears  that  the  witness  did 
nothing  more  than  shake  the  envelope  at  him,  and  n^ade  no 
manual  production  or  olfer  of  any  XQOQey, 

The  cause  was  tried  at  the  Albany  circuit,  in  February, 
1864,  before  Justice  Peci^ham.  Judgment  was  rendered  for 
the  plaintiff,  and  the  defendant  appealed.  It  was  submitted 
upon  written  points. 

Quackenboa  dk  Oreenfieldy  for  the  appellant. 

0.  L.  Btedman^  for  the  respondent. 

By  the  Courts  Mili^i;^,  J.  Xu  order  to  constitute  a  valid 
tender,  it  must  be  proved  that  there  was  a  production  of  the 
money  and  an  actual  offer  of  it  to  the  creditor :  unless  it  be 
she  Jthat  the  latter  dispensed  ^tlx  it  b^  soml  positive  act 
or  declaration.  It  is  not  enough  that  he  had  the  money  in 
his  pocket  and  informed  his  creditor  that  he  was  ready  to 
pay,  without  offering  to  do  so ;  nor  that  h®  retained  it  in  an 
envelope.  There  must  be  an  actual  o^  and  pr^entation  of 
the  money,  so  that  the  creditor  can  take  the  money,  (fiok^* 
man  v.  Pooler,  15  Wend.  62!J.  Dunham  v.  Jackaony  6  id. 
22 ;  note  a,  35.  Girc.  T.  2d  ed.  794.  1  Wait'a  L.  a^  P. 
and  authorities  cited,  1046,  1047.) 

The  proof  introduced  upon  the  trial,  as  to  the  actnal  ten- 
der of  the  money,  was  contradictory ;  the  defendant's  witness 
swearing  that  the  money  was  offered,  and  the  plaintiff  testi- 
fying quite  positively  that  it  was  not  produced  or  offered, 
Upon  this  conflicting  evidence,  the  court  has  found  adversely 
to  the  defendant,  and  as  there  is  some  evidence  to  sustain 
that  finding,  it  must  be  considered  as  final  and  conclusive. 
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It  renudns  to  be  considered  whetbier  the  production  of  the 
money  was  dispeniAed  with^  by  any  act  or  declaration  of  the 
plaintiff.  Here  again  is  a  disputed  question  of  fact ;  the  de- 
fendant's witness  swearing  that  the  plaintiff  refused  to  receive 
the  money  and  directed  the  witness  to  call  and  pay  it  to  his 
attomey,  and  the  plaintiff  testifying  that  he  merely  said  that 
the  attorney's  office  was  open^  and  it  was  but  a  step.  If  we  take 
the  plaintiff's  rersion,  I  do  not  think  that  the  request  which 
he  made  was  a  waiver  of  the  production  and  offer  of  the 
money.  He  did  not  refuse  to  receive  it,  interpose  any  objec- 
tion, or  intimate  in  any  way,  that  the  presentation  of  the 
money  was  not  required.  He  had  but  a  short  time  previ- 
ously told  the  defendant  that  he  had  not  tendered  the  money, 
and  the  request  made  to  call  upon  the  attorney  was  not 
inconsistent  with  what  he  had  demanded  by  this  statement. 
The  plaintiff  imposed  no  conditions ;  exacted  no  t^ms  >  and 
it  is  quite  clear,  did  not  dispense  with  atiy  of  the  require- 
inents  essential  to  constitute  a  legal  and  valid  tender. 

We  have  been  referred  to  some  authorities  which  would 
appear  to  hold  that  the  production  of  the  money  was  not 
required,  if  within  the  power  or  immediate  control  of  the 
party ;  but  the  cases  in  this  state  and  in  England  are  all  the 
other  way. 

Whether  an  actual  tender  was  made  Wa8>  as  already  stated, 
substantially  a  question  of  fact  upon  the  trial,  which  being 
controverted  and  sustained  by  sufficient  evidence,  is  finally 
disposed  of  by  the  decision  of  the  Court.  As  there  was  no 
error  committed,  the  judgment  must  be  affirmed. 

[Albavt  GiiTBBAL  Tbbh,  December  4, 1S66.    Sogiibooin,  Fkkhmn  and  JGOtTt 
JoBtices.] 


2S0  CASES  IN  THE  STJPBEl£Ei  OOUBf  . 


Abraham  Eak^  appellant^  vs.  Catharikb  Snydeb  and 

otherS)  respondents* 

The  propoBitioDS  ooncurred  in  and  adopted  hy  a  nu^orit^  of  the  Judges,  in 
J)eki/Md  V.  Tarith,  (25  K  T,  Sep.  9,)  farnish  a  silfti  and  reliable  gilide  in  cases 
of  a  similar  character ;  and  in  testing  the  question  of  the  capacity  of  a  tes- 
tator to  make  a  testamentaiy  disposition  of  his  estate,  it  is  not  essential  for 
courts  to  extend  their  inquiiy  beyond  the  rules  stated  in  that  case.    P«- 

MlLLBB.  J. 

l*he  rule  established  in  Stewart  v.  Litpenard,  (26  Wend,  256,)  must  be  considered 
as  qualified  by  the  propositions  adopted  by  a  mf^jority  of  the  court  hi  Ikkh 
fiOd  ▼.  TmiMk,  (26  N.  Y,  Rep.  97.) 

Henoe  the  true  question  to  be  determined,  in  similar  eases,  is  whether  the  tes- 
tator was  compoe  meniiif  at  the  time  of  the  execution  of  the  will  in  question, 
as  those  terms  are  used  in  their  fixed  legal  meaning. 

^e  legal  presumption  is  that  erery  man  Is  compot  mentie*  alkl,  most  muaDy, 
the  burden  of  proof  that  he  is  non  eoo^set  mentis  rests  with  the  perty  who 
alleges  that  condition  o/  mind. 

■ 

APPEAL  from  a  deciBion  of  the  silrrogate  of  the  county 
of  Ulster^  refusing  to  admit  to  probate  a  certain  instru- 
men  propounded  and  offered. by  the  appellant  as  the  last  will 
and  testament  of  Peter  Ean,  deceased.  The  will  was  *  pre- 
sented for  probate  on  the  18th  ddy  of  January,  1864,  and 
the  decision  of  the  surrogate,  rejecting  the  will,  was  filed  on 
the  15th  day  of  AugUfi(t,  1864.  The  facts,  so  far  as  mate- 
rial, appear  in  the  opinion. 

E.  Coohe,  for  the  appellant 

T,  B.  Westbrooky  for  the  respondent 

By  the  Court,  Miller,  J.  This  case  is  presented  upon 
an  appeal  from  the  sentence  and  decree  of  the  surrc^te  of 
Ulster  county,  refusing  to  admit  to  probate  an  instrument 
propounded  by  the  appellant  as  the  last  will  and  testament 
of  Peter  .Ean,  deceased.  The  parties  are  all  children  of  the 
deceased.  The  testator  died  on  the  17th  day  of  December, 
1863,  being  at  that  time  about  eighty- two  years  of  age. 
The  wife  of  the  deceased  died  on  the  5th  day  of  March,  1859, 
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and  shortly  afterwards,  his  son  Abraham,  who  had  previously 
resided  on  a  small  piece  of  land  which  belonged  to  his  father, 
came  and  lived  with  him,  and  remained  there  up  to  the  time 
of  his  fEither's  death.  After  the  decease  of  Peter  Ean's  wife, 
and  on  the  27th  day  of  December,  1859,  he  made  and  execu- 
ted the  instrument  in  question,  by  which  he  disposed  of  the 
bulk  of  his  property  to  the  appellant  Although  the  instru- 
ments were  not  produced,  there  was  evidence  to  show  that 
the  deceased  had  made  a  will,  and  two  codicils,  prior  to  the 
will  propounded  for  probate,  and  that  in  these,  as  well  as  in 
the  will  in  question,  most  of  the  real  estate  of  the  deceased, 
which  comprised  a  considerable  portion  of  his  property,  was 
devised  to  his  son  Abraham.  Prior  to  his  death,  Peter  San 
had  conveyed  for  the  benefit  of  three  of  his  four  daughters, 
three  parcels  of  wood  land,  and  in  his  will  he  devised  to  them 
only  a  very  small  share  pf  his  estate ;  far  less  in  proportion 
than  that  given  to  his  son  Abraham. 

The  admission  of  the  will  to  probate  was  resisted  by  the 
respondents  upon  the  ground  that  the  testator  had  not  suffi- 
cient mind  and  understanding  to  qualify  him  to  make  a  legal 
disposition  of  his  property ;  and  also  because  the  will  was 
procured  by  the  undue  influence  esercised  by  the  proponent 
Abraham  Ean  over  the  testator* 

The  principal  question  litigated  between  the  ^parties  was 
the  question  of  capacity,  and  to  that  inquiry  the  testimony 
was  mainly  directed.  And,  as  is  not  unusucQ  in  such  cases, 
it  involved  the  history^  actions  and  conduct  of  the  deceased 
for  a  long  time^  and  for  many  years  before  his  death. 

Before  entering  upon  an  examination  of  the  facts  bearing 
upon  the  question  to  be  considered,  it  may  be  well  to  advert 
to  the  rule  of  law  which  should  govern  and  control  in  deter- 
xnining  the  capacity  of  a  testator. 

The  cade  of  DelaJUld  v.  PorwA,  (25  N.  T.  Rep,  9,)  is  the 
last  reported  case  where  the  rule  of  law  applicable  to  cases 
like  the  present  oHe  has  been  fully  discussed.  Although 
0ome  difisrence  of  opinion  exists  as  to  the  effect  of  that  case 
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in  reference  to  the  principle  laid  down  in  Stewart  Y; 
ardy  (26  Wend.  255,)  yet  I  think  that  the  propositions  con-* 
curred  in  and  adopted  by  a  majority  of  the  judges  famish,  a 
safe  and  reliable  guide  in  cases  of  a  similar  character.  In 
testing  the  question  of  the  capacity  of  the  testator  to  make 
a  testamentary  disposition  of  his  estate^  it  is  not  essential  to 
extend  our  inquiry  beyond  the  rules  stated  in  the  ease  cited ; 
but  inasmuch  aa  they  may  be  considered  as  embracing 
abstract  propositions  not  at  all  times  easy  of  application,  it 
may  not  be  inappropriate  to  observe  that  in  the  decision  of 
the  dase,  Dayies,  J.  in  an  elaborate  and  well  considered  opin«- 
ion,  Condemns  the  rule  adopted  in  Stewart  t«  Liapenard. 
Six  of  the  eight  judges  concurred  in  disapproving  of  that  de* 
cision ;  and  the  rule  there  established,  I  think,  must  be  con- 
sidered as  qualified  by  the  propositions  adopted  by  a  majority 
of  the  court  in  26  N.  7.  Rep.  97.  .  {See  5  N.  T.  Sur.  B^. 
1  Bedf.  204,  iiote.)  In  conformity  with  these  views,  the 
true  question  then  to  be  determined  is,  whether  the  testator 
was  compos  mentiSy  at  the  time  of  the  execution  of  the  will 
in  question,  as  those  terms  are  used  in  their  iSixed  legal  mean- 
ing. The  legal  presumption  is  that  every  man  is  compos 
mentis;  and  most  usually  the  burden  of  proof  that  he  is  non 
compos  mentis  rests  with  the  party  who  alleges  that  condi- 
tion of  mind. 

Having  referred  to  the  princijde  of  law  which  should  con- 
trol the  determination  of  a  question  of  the  character  of  the 
one  now  presented,  it  may  be  well  to  advert  to  the  leading 
features  of  the  evidence  produced  before  the  surrogate  which 
have  a  bearing  upon  the  subject. 

There  was  considerable  testimony  adcluced  in  opposition 
to  the  will,  which  tended  to  show  not  only  general  unsound- 
ness of  mind,  but  thftt  for  several  years  prior  to  his  death, 
the  deceased  manifested  conduct  which  indicated  that  he  was 
not,  in  all  respects,  in  the  full  (lossession  of  his  mental  fac- 
ulties. 

I  do  not  consider  it  essential  to  discuss  at  length  the 
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noions  transactioiiA  and  circamstanoes  which  Were  pfo¥ed,  to 
establish  this  condition  of  mind.  While  it  miist  be  conceded 
that  there  is  considerable  testimony  which  tends  to  prove 
that  the  deceased,  at  the  time  he  executed  the  Will  iti  ques- 
tion, was  non  compoe  mentis  and  had^  not  snfflcSient  capacity 
to  make  a  valid  testamentary  disposition  of  his  estate }  yet  a 
close  and  rigid  scrutiny  discloses  the  unquestionable  fact  that 
much  of  it  related  to  conversations  and  conduct  in  r^rd  to 
one  particular  subject,  in  reference  to  which  there  are  strong 
if  not  lofiEdlible  indications  that  he  was  laboHiig  under  a 
great  mental  delusion,  if  he  Was  not  entirely  demented  and 
insane.  Upon  that  one  topic  his  mind  appeared  to  have 
been  unbalanced  and  unsettied^  and  he  had  beoome  almost, 
if  not  entirely,  a  monomaniaci 

The  evidence  before  the  surrogate  certainly  shows  a  strange 
and  remarkable  condition  of  the  mind,  which  if  it  did  not 
entirely  dethrone  the  reason  and  understanding  of  the 
testator  to  such  an  extent  as  to  render  him  utterly  incompe- 
tent to  make  a  valid  will^  at  least  seriously  a£fected  the 
question  of  his  general  soundness  and  capacity. 

It  must  not,  however,  be  overlooked,  in  considering  the 
question  as  to  the  sanity  of  the  deceased,  that  on  the  part 
of  the  proponent  several  witnesses,  although  less  numerous 
than  those  adduced  on  the  other  side^  testify  to  the  testator's 
capacity  until  within  eleven  months  prior  to  his  decease,  and 
to  business  transactions  with  him^  which  embraced  the  sale 
of  personal  property,'the  loaning  of  money  and  other  matters 
oonnected  with  the  management  of  his  own  affairs,  in  which 
he  appeared  to  comprehend  the  character  of  the  business  in 
whidi  he  was  engaged. 

The  subscribing  witnesses  also  testify  with  some  distinct- 
ness as  to  his  capacity.  One  of  them  had  been  acquainted 
with  him  for  many  years,  and  drew  the  will  in  question.  He 
had  previously,  on  two  occasions,  made  some  alterations  in 
the  testator's  wUls.  He  testifies  that  before  the  will  now  con- 
tested was  made,  the  testator  had  informed  him  of  his  desire 
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to  alter  the  disposition  he  had  made  of  his  propert j,  in  c(m- 
sequenee  df  the  death  of  his  wife,  and  after  several  inter- 
views and  full  consultations,  he  prepared  the  will  in  question ; 
that  it  was  read  to  him  carefully,  then  written  over  again  to 
meet  his  views,  and  after  that,  executed.  It  also  appears  to 
have  been  executed  in  accordance  with  intentions  before  then 
entertained. 

It  must  be  admitted  that  the  evidence  before  the  surrogate 
was  conflicting  upon  the  question  of  capacity.  Nor  is  it 
entirely  clear  and  satisfactory  that  the  execution  of  the  will 
was  procured  by  the  undue  influeiice  of  the  proponent,  with 
whom  the  testator  resided. 

Ad  the  case  stands,  I  am  inclined,  upon  the  whole^  and 
in  view  of  the  surrounding  circumstances,  to  reverse  the 
decision  of  the  surrogate.  I  am  fully  conscious  of  the  diffi- 
culties attendant  upon  a  review  of  the  decision  of  another 
tribunal,  when  the  court  has  not  the  advantage  of  hearing 
and  seeing  the  witnesses  testify  personally,  and  can  only 
determine  the  weight  to  be  given  to  their  evidence  by  the 
record  of  the  testimony.  I  should  have  considerable  hesita- 
tion in  reversing  the  decision  of  an  inferior  tribunal  in  a  close 
and  doubtful  case^  if  the  judgment  was  final  and  conclusive. 
As,  however,  the  eJBect  of  a  reversal  in  such  a  case  only  is, 
to  present  the  case  to  another  court  and  to  a  jury  for  deter- 
mination. Upon  such  evidence  as  may  be  brought  before  them, 
we  are  at  liberty  to  scrutinize  the  evidence  and  decision 
of  the  surrogate  more  closely. 

The  order  rejecting  the  will  must  be  reversed,  and  a 
feigned  issue  most  be  made  up,  to  tty  the  questions  arising 
upon  the  application  to  prove  the  will.  And  the  issues  ma^ 
be  tried  upon  the  mbtion  of  either  party  at  a  circuit  court  to 
be  held  in  Ulster  county-  The  costs  of  this  appeal  to  the 
appellant  must  abide  the  event  of  that  issue,  and  be  paid  cut 
of  the  estate  if  he  is  finally  successful 

[Albavt  GENBifcAL  TSBK,  I>ecemltor  4,  1866.    Bbffeboom,  Peekham  and  M9Ur, 
JostioM.] 
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HirrcHiKB  and  others,  trustees,  &c,  ve.  SMiSHt 

The  defendant,  with  others,  subscribed  a  paper,  agreeing  to  paj  to  certain 
persons  named  tbereiii  as  triistees,  the  sums  subscribed,  for  tlie  purpose  of 
raising  a  ftind  sufficiently  large  to  entitle  them  to  an  act  bf  incorpbration  as 
an  academy ;  $2600  being  specified  as  the  sum  necessary  to  be  subecribed, 
in'  order  to  render  the  subscriptions  binding ;  and  the  paper  contained  a 
request  to  the  trustees  to  purchase  land  and  to  erect  thereon  suitable  build- 
ings and  fixtures  for  an  Academy.  In  accordance  with  the  terms  of  this 
paper  and  upon  the  fidth  thereof,  a  lot  was  purchased,  expenditures  were 
made,  and  liabilities  incurred,  by  the  trustees,  in  making  such  purehaae,  and 
in  erectfaig  a  building.  The  defendant  was  one  of  the  trustees,  and  an  active 
participator  in  all  these  proceedings,  until  nearly  f  2500  had  been  subscribed. 
He  drew  the  subscription  paper,  Solidted  subscriptions,  as  a  member  bf  the 
building  committee ;  made  a  written  contract  for  the  purchase  of  the  lot,  and 
took  the  deed  to  himself  and^his  associates  as  said  building  committee:  Mdd 
that  the  defendant  was  clearly  liable  to  pay  the  amount  of  his  subscription. 

Edd,  abo,  that  the  defendant  having  incurred  liabilities,  and  united  ivith  his 
associates  in  contracting  for,  and  in  purchasifag  the  lot  and  materials,  with  a 
ftdl  knowledge  that  the  |2600  required  to  be  subscribed  in  order  to  make  the 
lubecriptions  bhiding,  had  not  been  all  substn-ibed,  these  acts  were  a  waiver 
of  tlie  condition,  and  estopped  him  fh>m  asserting  a  Aon-oompUanoe  with  its 
terms  as  an  objection  to  a  recovery  in  an  action  upon  his  subscription. 

Sddf  further^  that  no  time  beiUg  specified,  in  the  sub8<iription  paper,  within 
which  the  |2&00  was  to  be  raised,  a  notice  fh)m  the  defendant  to  the  trustees, 
and  the  bnUding  committee,  stating  thit  be  had  erased  his  name  from  the 
Bubacription  paper,  and  was  unwilling  to  remain  a  party  to  the  enteiprise, 
was  not  sufficient  to  exonerate  him  from  liability,  on  the  ground  of  non-com- 
pliance with  the  condition  at  the  time  the  notice  was  given ;  and  that  the 
amount  of  subscriptions  having  been  increased,  within  a  reasonable  time 
after  the  notice,  to  |4000,  that  entirely  obviated  the  olijection. 

Also  held  that  the  action  was  proper^  brought  in  the  names  of  the  persons 
named  as  trustees,  in  the  subscription  paper ;  they  being  the  real  parties  in 
Siiterest. 

^^  » 

APPEAL  from  a  judgment  entered  upon  a  referee's  report. 
The  action  was  brought  to  recoTer  the  sum  of  $150  upon 
a  flubscription  paper^  signed  by  the  defendant  and  several 
others,  which  was  as  follows : 

''We,  the  undersigned,  agree  to  pajr  to  the  tnistees  named 
below,  the  sum  set  opposite  our  hames,  for  the  purpose  of 
raising  a  fund  sufficieiitly  large  to  entitle  us  to  an  act  of  in- 
oorpoiation  from  the  regentSi    The  persons  named  as  trustees 
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are  to  porohase  groiuids  in  Mechanicville,  and  erect  thereon 
a  suitable  building  and  fixtures  for  an  academy^  and  such  as 
the  regents  require  to  grant  an  act  of  incorperation,  the  per- 
sons named  as  trustees  shall,  after  the  site  is  purchased, 
appoint  Isaac  Clements,  Robert  More  and  L.  E.  Smith  a 
building  committee  to  erect  a  building  or  buildings,  and  shape 
the  grounds,  &c.  and  when  the  act  of  incorporation  is  granted, 
the  trustees  shall  divide  the  capital  stock  into  shares  of  $25 
each,  and  issue  scrip  to  the  contributors  in  proportion  to  the 
amount  they  subscribe,  that  is  to  say,  any  one  that  subscribes 
$2dy  shall  be  entitled  to  one  scrip^  and  an  additional  scrip 
for  every  $25  thereafter.  The  persons  named  below  shall  act 
as  trustees  until  the  assooi&tion  arrive  at  a  stage  when  they 
can  be  legally  appointed^  And  then  they  shall  be  appointed 
for  one  year  from  that  datct  The  persons  named  are  as  fol- 
lows: B.  B.  Hutchins,  Thomas  0.  Green,  James  G.  Bice, 
El  Noble,  Lewis  Smith,  Truman  Mabbett,  William  Tibbitts, 
Daniel  Golden,  K.  Howland,  F.  D.  Hatfield,  A.  Lindsay, 
Isaac  Clements,  Bobert  More,  L.  E.  Smith,  H.  J.  Quacken- 
bush  and  Thomas  Callemman. 

Dated  at  Mechaoicville,  August  8th^  1059. 

The  subscription  to  this  paper  is  not  binding  unless  the 
sum  of  $2500  is  subscribed.^' 

To  this  paper  various  signatures  were  obtained,  eventually 
amounting  to  about  $4000-^  the  sixth  stlbscription  was  that 
of  the  defendant,  for  $150.    The  cause  Was  referred. 

The  folloWitig  facts  are  found  by  the  i-eferee  to  have  been 
done  and  performed  by  the  defendant : 

He  drew  the  subscription  paper  and  solicited  subscriptions. 
While  the  stibscription  paper  Wds  in  circulation  he  attended 
several  meetings  of  the  trustees  and  the  subscribers,  and  took 
an  active  and  leading  part  in  their  proceedings.  This 
occurred  after  he  subscribed  the  paper,  doli^  to  about  and 
after  the  1st  of  October,  1859. 

The  trustees  oiganized,  and  held  frequent  meetings  fit>m 
the  23d  of  August  down  to  some  time  prior  to  the  14th  of 
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October,  1859.  The  defendant  attended  several  of  these 
meetiDgfl,  and  took.an  active  part  in  them.  At  one  of  the 
meetings,  he,  Enowlton,  Howland  and  Robert  More,  were 
appointed  a  committee  to  select  a  site  for  an  academy  build- 
ing. 4-t  a  subsequent  meeting  the  defendant  and  More 
signed  and  made  a  written  report,  recommending  from  the 
various  sites  offered,  the  lot  which  was  subsequently  pur- 
chased,  as  the  cheapest  place  for  that  location,  at  the  price  of 
$800.  On  the  31st  of  August,  the  defendant  More  and 
Howlai^d  entered  into  a  written  contract  with  the  owners  of 
the  lot  so  recommended,  for  its  purchase,  By  this  contract 
the  deed  was  to  be  executed  on  the  1st  of  October  next,  and 
the  comn4ttee,  of  which  the  defendant  was  one,  gave  their 
joint  note  to  the  owner  for  the  purchase  money.  On  the  17th 
of  September  the  board  voted  that  the  building  committee 
be  notified  to  commence  work.  Between  the  Ist  and  14th  of 
October  there  was  a  coi^troversy  among  the  trustees  about 
the  dimensions  and  expense  of  the  building,  and  in  relation 
to  the  propriety  of  a  larger  subscription,  During  this  time 
some  qmall  expenses  toward  its  construction  were  incurred. 
The  lot  was  cleared  o^,  the  digging  of  the  well,  and  the 
quarrying  of  stone,  to  stone  the  same,  w^s  commenced.  The 
work  thus  done  amounted  to  a  few  dollars.  The  defendant, 
soon  after  the  Ist  of  October,  intimated  that  he  should  refuse 
to  go  OB  with  the  other  si^bscribers  unless  the  building  should 
be  limited  in  price  so  as  not  to  exceed  the  amount  of  the  then 
snbscriptions,  and  refused  to  begin  the  construction  upon  any 
plan  which  would  run  them  in  debt.  But  on  the  12th  of 
October,  1859^  a  building,  larger  than  the  defendant  desired, 
was  adopted  by  the  trustees,  which  building  was  completed 
at  a  cost  of  about  $6000,  about  $4000  of  which  was  paid  by 
subscriptions  and  the  rest  by  a  mortgage.  The  academy  was 
organized  and  is  in  successful  operation,  and  the  defendant 
has  sent  his  children  to  it.  On  the  14th  of  October  the  de- 
fendant served  on  the  building  committee,  and  on  the  trustees, 
and  on  some  others,  a  notice  by  which  he  informed  the 
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trustees  aad  others  that  he  had  erased  his  name  from  the 
subscription  paper  and  was  unwilling  to  remain  a  party  to 
the  enterprise,  At  the  time  of  the  service  of  this  notice,  the 
amount  of  the  subscriptions  was  $2450.  The  defendant 
erased  his  name  from  the  original  subscription  paper  without 
the  consent  of  the  other  subscribers,  or  of  his  oo^trustees. 
His  co^trustees  did,  however,  consent  to  his  going  out  as 
trustee,  and  another  was  appointed  in  his  place.  After  the 
service  of  said  notice,  a  oommittee  of  the  trustees  obtained 
a  conveyance  of  the  lot  in  question,  from  the  defendant  and 
wife,  More  and  wife,  and  Clements  and  wife,  to  the  trustees 
of  the  academy,  by  name,  which  conveyance  was  dated  the 
14th  day  of  October,  18159.  The  committee  who  obtained 
this  conveyance  allowed  the  defendant  to  erase  his  name  from 
the  note  of  $80Q,  which  had  been  given  to  pay  the  consider^ 
ation  for  the  lot,  and  also  from  the  contract  which  had  been 
entered  into  for  its  purchase.  Before  the  oommencement  of 
this  suit,  the  plaintiffs  demanded  of  the  defendant  payment 
of  his  subscription. 

The  referee  reported  in  favor  of  the  plaintiffs,  for  the  i^ount 
of  the  subscription  and  interest 

The  defendant  made  several  requests  to  find  oertain  facta^ 
which  were  refused,  and  e^ceptioqs  iakeo,  to  the  decisions 
of  the  referee.  He  also  requested  the  referee  to  decide,  as 
oonclusioQs  of  law,  certain  propositious  stated  in  the  case^ 
which  were  likewise  refused,  and  exceptions  duly  taken* 
The  defendant  also  duly  excepted  to  the  report  of  the  referee, 
Judgment  was  entered  upon  the  report^  and  the  defendant 
appealed. 

The  questions  raised  appear  in  the  opinion  of  the  court. 

The  cause  was  submitted  upon  printed  brie&, 

K  F,  BuUardj  for  the  appellant^ 
D.  L.  SeynwuTj  for  the  respondentn 


ALBANYn^DECEMBER,  1865.  239 

Hutchixis  «.  Bmith. 

By  ihe  Oourtj  Millbr,  J.  The  subscription  paper  signed 
by  the  defendant  contained  an  express  agreement  to  pay  to 
the  persons  designated  therein  as  trustees  the  sums  sub- 
scribedy  and  a  request  to  purchase  land  and  to  erect  thereon  a 
suitable  building  and  fixtures  for  an  academy.  In  accordance 
with  its  terms  and  the  request  thereitk  contained,  proceedings 
were  taken  to  purchase  the  lot,  to  make  expenditures,  to 
incur  liabilities,  and  to  erect  the  building.  The  defendant 
himself  was  an  active  participator  in  all  these  proceedings, 
until  nearly  the  whole  amount  fixed  as  the  sum  required  had 
been  subscribed.  He  drew  the  original  subscription  paper, 
solicited  some  subscriptions,  in  connectiqn  with  two  other 
persons  who  were  associated  with  him  as  members  of  the 
building  committee,  made  a  written  contract  for  the  pur- 
chase of  the  lot,  and  took  the  deed  of  the  lot  to  himself  and 
his  associates,  as  said  committee.  The  subscription  paper 
itself  contained  a  request,  and  upon  the  faith  of  the  promise 
by  the  subscribers  to  pay,  expenditures  were  made  and  the 
academy  built  and  organized.  The  defendant  was  clearly  lia«> 
ble,  within  the  principle  decided  in  several  adjudicated  cases. 
{Barnes  v.  Ferine,  9  Barb.  202.  15  id.-  249.  12  N.  T. 
Sep,  18.  The  Wayne  and  Ontario  Gollegiate  Institute  v. 
Smith,  36  Barb.  576.  BichmondviUe  Seminary  v.  Brow- 
nell,  37  id.  535.  Van  Rensselaer  v.  Aikin,  MSS  opinion 
general  term,  Sid  district.) 

The  plaintiff's  right  to  recover  is  objected  to  upon  the 
ground  that  the  defendant  had  a  right  to  revoke  his  promise 
at  any  time  before  the  $2500  was  subscribed;  and  until 
that  condition  had  been  complied  with,  the  other  parties  had 
no  right  to  expend  money,  incur  liabilities,  or  to  do  any  act 
to  bind  the  defendant. 

The  defendant,  soon  after  the  first  of  October,  gave  strong 
intimations  that  he  was  unwilling  to  go  on  unless  the  cost 
of  the  structure  was  limited  to  the  subscriptions,  and  between 
that  time  and  the  14th  of  October  some  small  expenses  were 
incurred  towards  the  construction  of  the  building.    On  the 
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14ili  of  October  he  gc^ye  a  written  notice^  to  the  buildings 
comnuttee  and  trusteea,  to  the  effect  that  he  was  unwilling 
to  continue  a  party  to  the  enterprise,  and  afterwards  refused 
to  act  as  trustee,  The  sulycriptions  at  this  time  amounted 
to  $2450. 

I  think  that  the  notioe,  and  the  unwillingness  of  the  de-i 
fendant  to  proceed,  were  not  su£5icient  to  exonerate  him  fron^ 
liability.  Ab  no  time  was  fixed  within  which  the  amount 
provided  for  was  to  be  raised,  and  as  the  amount  waa 
increased,  within  a  reasoAf^ble  time  after  the  notice,  to  $4000^ 
it  entirely  obviated  this  objection.  But  if  there  may  by 
possibility  be  any  question  as  to  the  force  of  the  suggestion 
last  made,  a  gonclusive  answer  to  this  position  of  the  defend- 
ant is,  that  the  defendant  himself  was  actively  engaged  in 
soliciting  and  encouraging  subscriptions  and  in  promoting  the 
enterprise.  The  evidence  shows  that  he  incurred  liabilities, 
united  with  his  associates  in  contracting  for,  and  in  pur-* 
chasingi  the  lot  upon  which  to  erect  the  building,  and  the 
brick,  with  a  full  knowledge  that  the  |I2500  was  not  sub- 
scribed, These  acts  were  a  waiver,  I  think,  of  the  condition 
in  the  subscription  that  $2300  must  be  subscribed  to  make 
it  binding,  and  estop  him  from  asserting  it  as  an  objection  to 
a  recovery  in  this  action,  ^s  he  fully  sanctioned  what  was 
done  prior  to  any  expressions  t)f  dissatisfaction,  he  certainly 
has  no  right  to  complain.  (Smith  v.  Ougerty^  4  Barb,  623« 
Ref,  Prot.  Dutch  CJiurch  y,  Bfown,  17  How.  288.  Betts  v. 
Ferine,  14  Wend.  219.  PlMtnb  v.  The  Gat,  Co.  Ina.  Co., 
18  N.  f.  Rep.  394,) 

The  alleged  revocation  was  niade  after  liabilities  had  beea 
incurred  and  some  money  expended,  and  as  the  remarks  already 
made  cover  that  aspect  of  the  case,  I  do  not  deem  it  neces^ 
sary  to  discuss  the  effect  of  a  revocation  after  the  full  amount 
intended  had  been  subscribed. 

Nor  do  I  regard  it  as  important  to  consider  the  effect  of 
Howland's  (one  of  the  trustees)  acts  prior  to  the  pervic^  of 
the  notice  and  after  the  defendant  had  expressed  his  dissatis<>- 
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&ction  with  the  proceedings.  As  it  is  appacent  that  the 
defendant  was  a  prominent  actor  in  the  enterprise^  lending 
to  it  his  aid  and  encouragement^  so  that  prior  to  his  attempt 
to  withdraw^  much  had  heen  done  towards  its  successful 
prosecution,  and  he  waived  the  condition  as  to  the  amount 
of  the  subscriptions,  no  good  reason  exists  why  he  should 
not  be  made  liable. 

I  have  examined  the  several  requests  made  by  the  defend- 
ant to  the  referee  to  find  additional  facts  besides  those  incor- 
porated in  his  report,  and  I  have  arrived  at  the  conclusion 
that  he  correctly  refused  to  find  as  requested. 

I  think  that  the  first  was  not  material,  even  if  warranted 
by  the  evidence.  The  second  is  not  so  entirely  clear  as  to 
the  facts,  as  to  authorize  the  finding  requested.  The  third, 
fourth,  and  fifth  are  immaterial,  and  unimportant.  The 
sixth,  to  the  efiect  that  when  Smith  served  the  written 
notice,  on  the  14th  of  October,  1859,  only  $2450  had  been 
subscribed  towards  the  erection  of  the  academy,  had  already 
been  found. 

The  seventh  also  was  immaterial,  M  it  did  not  rest  in  the 
power  of  the  defendant,  who  had  only  acquired  an  interest 
for  the  benefit  of  the  subscribers  and  as  a  trustee,  to  insist 
that  the  conveyance  of  such  interest  should  discharge  him 
from  the  payment  of  the  subscription.  He  had  no  right  to^ 
exact  any  such  condition,  and  if  acquiesced  in,  it  was  not| 
obligatory.  The  eighth  request  was  not  authorized  by  the 
facts,  as  the  grantees  had  no  agent  who  was  vested  with 
power  to  discharge  the  subscription.  The  ninth  and  last 
was  also  immaterial.  The  trustees  never  accepted  the  de- 
fendant's proposition,  and  were  not  obligated  to  object  to  it. 

I  have  also  examined  the  several  requests  to  the  referee  to 
decide  as  conclusions  of  law,  and  I  think  that  some  of  them 
were  well  founded.  Several  of  these  propositions — the  first, 
second,  third,  fifth  and  sixth — are  in  conflict  with  the 
grounds  upon  which  the  referee's  decision  and  the  plaintiff's 
right  to  recover  is  based,  and  the  views  already  expressed. 

Vol.  XL VI.  16 
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They  were,  I  think,  clearly  erroneous.  The  fourth  was  prop- 
erly refused,  because  there  was  no  proof  that  Harris  was  the 
agent  of  the  grantees  to  procure  the  signature  of  the  defend- 
ant to  it.     He  waa  only  employed  to  draw  the  deed. 

The  seventh  was  not  warranted  upon  any  principle  of  law 
or  equity.  The  defendant  had  voluntarily  resigned  his  posi- 
tion as  a  trustee,  and  had  no  cause  for  complaint  because  his 
resignation  was  accepted.  As  to  the  eighth  and  last,  I  think 
that  the  action  was  properly  brought  in  the  name  of  the 
trustees,  who  were  the  real  parties  in  interest. 

It  follows  from  these  observations  that  the  judgment 
entered  upon  the  referee's  report  must  be  affirmed,  with  costs. 

* 

[Albany  Gjsnebal  Tbbm,  December  4, 1865.    HogAwnny  JPeekham  and  MUlir, 
Justices.] 


Alonzo  B.  Yoorhies,  receiver,  &c.  and  James  Callanak  vs. 
Michael  McGinnis  and  Samuel  Wbstcott. 

Nothing  of  a  personal  nature  in  itself  will  pass  by  a  deed,  unless  it  be  brought 
within  the  denomination  of  a  fixture  by  being  in  some  way,  permanently,  at 
least  habitually,  attached  to  the  land,  or  some  building  upon  it  It  need  not 
be  constantly  &stened.  It  need  not  be  so  fixed  that  detaching  will  disturb 
the  earth,  or  rend  any  part  of  the  building. 

This  doctrine  has  been  sanctioned  and  sustained  by  repeated  adjudications  hold- 
ing that  machinery  in  cotton  and  other  mills,  not  attached  to  the  building, 
and  capable  of  removal  witiiout  injury  to  it,  are  not  fixtures,  but  personal 
property.    Fer  Millbb,  J. 

Within  the  principle  decided  in  those  cases,  planing  machines  and  saw  benchesy 
saws,  shingle  machines,  copper  pipes  for  steaming  hubs,  lathes  and  the  appen- 
dages and  attachments  to  the  same,  placed  on  the  floor  of  a  steam  mill  and 
affixed  to  the  building  for  conyenience,  the  saw  benches  and  shingle  machine 
being  secured  by  cleats  to  keep  them  in  position ;  and  which  can  be  removed 
without  any  difficulty,  and  without  occasioning  any  injury  or  damage  to  the 
building,  and  be  placed  elsewhere  with  an  entire  adaptation  to  other  locali- 
ties, have  no  particular  connection  with  the  inheritance,  and  are  not  fixtures, 
but  personal  property. 
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They  will  accordingly  pass  ander  a  chattel  mortgage  thereof,  and  will  not  be 
covered  by  a  mortgage  of  the  real  estate,  and  the  mills  in  which  the  property 
is  placed. 

A  steam  engine  and  boilers  were  erected  in  a  building  pat  np  for  the  purpose 
of  containing  and  using  the  same  or  other  like  machinery,  as  an  auxiliary  to  ' 
water,  and  were  placed  upon  solid  brick  foundations  resting  upon  the  ground 
excavated  for  that  purpose.  The  foundations  were  laid  in  mortar,  and  built 
in  a  permanent  and  substantial  manner,  and  the  engine  and  boilers  were 
bolted  into  such  foundations.  A  stack  of  brick  chimney,  one  hundred  feet 
high,  was  also  built  for  the  use  of  such  boilers,  and  was  used  for  the  boiler 
fires.  Said  boilers  were  of  several  tons  weight,  and  the  engine,  with  its  iron 
bed  plate,  was  also  of  several  tons  weight.  The  brick  work  of  the  founda- 
tion for  the  boilers  was  carried  up  and  laid  over  the  body  of  the  boilers. 
The  engine  and  boilers  were,  notwithstanding,  capable* of  being  removed 
without  ii\jury  to  the  walls  of  the  building,  and  without  iigury  to  the  founda- 
tions on  which  they  were  laid,  except  that  the  removal  of  the  boilers  neces- 
sarily involved  the  displacement  of  the  bricks  covering  the  top  of  them. 

Meid  that  the  removal  of  the  boilers  and  engine  did  not  require  any  such  dan^* 
age  to  the  realty,  or  destruction  of  them,  as  to  cancel,  annul  and  destroy  an 
agreement  of  the  owner  by  which  they  were  to  remain  personal  property  and 
were  liable  to  be  taken  away  and  disposed  of  as  such,  by  a  chattel  mort- 
gagee, in  the  event  of  the  owner's  failure  to  comply  with  tho  terms  of  the 
chattel  mortgage. 

JSfdtf,  a2t0,  that  the  fact  that  the  building  was  erected  for  the  express  purpose 
of  enlarging  the  business  of  the  owner  of  the  realty  and  the  luachinery 
adapted  to  it,  could  not  be  considered  as  making  any  material  difference,  so 
long  as  the  property  could  be  removed  without  iujury  to  the  IVeehold. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  the  posses- 
sion of  personal  property,  consisting  of  a  steam  engine,  boil- 
ers, gearing,  shafting,  planing  machine,  saw  benches,  turning 
lathe,  shingle  machine,  &c.  alleged  to  have  been  wrongfully 
severed  from  the  freehold  and  removed  from  certain  buildings 
in  the  town  of  Coeymans,  called  the  Kimmey  Mills,  by  the 
defendants,  on  the  4th  day  of  December,  1862.  The  cause 
was  referred  to  A.  S.  Johnson,  as  sole  referee.  On  the  trial 
before  the  referee  it  appeared  that  the  defendants  took 
possession  of  the  property  by  the  authority  of  two  chattel 
mortgages  executed  by  Philip  Kimmey,  whereby  the  articles 
described  therein  absolutely  vested  in  the  defendants  respec- 
tively.    The  first  was  dated  April  1,  1861,  and  was  executed 
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by  Kimmej  to  the  defendant  Westcott,  and  covered  the 
planing  machine,  one  steam  engine,  and  one  pair  of  boilers, 
and  fixtures. 

The  referee,  in  addition  to  the  above,  found  the  following 
facts : 

At  the  time  of  the  execution  of  the  said  first  mortgage, 
the  said  boilers  and  one  half  in  bulk  of  the  parts  of  said 
steam  engine  were  in  Albany  city,  in  an  incomplete  state,  at 
the  manufacturers,  the  said  boilers  being  new  and  in  process 
of  construction,  and  the  engine  old  but  in  process  of  repair. 
Said  mortgage  was  not  filed  until  September  25, 1861,  when 
it  was  filed  in  the  clei'k's  o£5ice  of  the  town  of  Coeymans, 
where  said  Kimmey  then  and  long  before  resided.  After- 
wards, and  on  the  23d  day  of  October,  1861,  the  said  Phillip 
Kimmey  executed  another  mortgage,  being  the  second  above 
referred  to,  to  the  defendant  Michael  McGinnis,  which  em- 
braced the  articles  specified  in  the  above  mortgage,  and  also 
all  the  other  articles  mentioned  in  schedule  A,  annexed  to 
the  complaint,  which  mortgage  was  filed  in  the  clerk's  office 
of  the  town  of  Coeymans,  on  the  24th  day  of  October,  1861, 
the  said  Kimmey  then  residing  in  that  town.  Each  of  said 
mortgages  was  given  for  moneys  actually  owed  by  the  mort- 
gagor to  the  mortgagee,  and  was  subsequently  renewed  -by 
filing  copies  thereof  at  the  times  and  in  the  manner  required 
by  law  for  that  purpose.  All  the  said  articles  of  property 
mentioned  in  schedule  A  were  situated,  at  the  time  they  were 
so  taken  possession  of  by  the  defendants,  in  an  establishment 
known  as  the  Kimmey  Mills,  in  the  town  of  Coeymans,  in 
the  county  of  Albany,  upon  a  farm  of  upwards  of  two  hun- 
dred acres  of  land  which  belonged  to  the  said  Phillip  Kim- 
mey until  said  farm  was  purchased  by  the  plaintiff  James 
Callanan,  as  hereinafter  mentioned.  Said  James  Callanan,  on 
the  18th  day  of  March,  1862,  when  all  the  articles  mentioned 
in  schedule  A  were  in  the  said  Kimmey  Mills,  became  the  pur- 
chaser at  two  foreclosure  sales  under  real  estate  mortgages, 
executed  by  the  said  Kimmey,  of  property  which,  in  the  said 
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mortgageby  was  described  as  follows^  viz :  In  the  earlier  mort* 
gage,  which  was  executed  by  said  Kimmey  in  1850,  before  the 
boilers  and  engine,  mentioned  in  said  schedule  A,  were  placed 
upon  the  premises — the  lands  being  227  acres  and  upwards, 
and  described  by  metes  and  bounds,  which  in  point  of  fact 
include  the  site  of  the  Kimmey  Mills,  though  said  mills  are 
not  mentioned,  in  terms,  in  the  said  mortgage.  In  the  second 
of  said  mortgages,  which  was  executed  July  19, 1861,  when  all 
the  said  property  mentioned  in  said  schedule  was  in  the  said 
Kimmey  Mills  in  good  working  condition,  and  being  actually 
worked  and  run  as  connected  machineiy,  the  said  lands  were 
described  as  two  hundred  and  twenty-four  acres— ^ the  metes 
and  bounds  being  specified,  and  including,  in  fact,  the  said 
Kimmey  Mills — and  the  description  ends  with  the  following 
expression,  '-being  the  same  land  now  in  the  possession  of 
the  said  Kimmey^  with  the  mills  and  buildings  thereon.'' 
That  upon  said  purchase,  conveyances  were  duly  executed, 
by  the  descriptions  aforesaid,  to  the  said  James  Oallanan,  the 
said  property  in  the  schedule  to  the  complaint  mentioned 
remaining  at  the  time  of  such  conveyance  in  the  said  mills, 
and  having  been  all  bought  by  the  said  Kinmiey  in  the  first 
instance,  and  placed  in  the  said  mills  and  used  there.  Said 
boilers  and  the  steam  engine  were  erected  in  a  building  put 
up  for  the  purpose  of  containing  and  using  the  same  or  other 
like  machinery  therein,  and  were  placed  upon  solid  brick 
foundations,  resting  upon  the  ground,  excavated  for  the  pur^ 
pose.  The  said  foundations  were  laid  in  mortar,  and  built 
in  a  permanent  and  substantial  manner,  and  the  engine  and 
boilers  were  bolted  into  such  foundations.  A  stack  of  brick 
chimney,  100  feet  high,  was  built  as  part  of  the  building 
aforesaid  for  the  use  of  the  boilers  or  such  other  boilers  as 
might  be  placed  thete,  and  was  used  for  such  boiler  fires. 
Said  boilers  were  of  several  tons  weight,  and  the  engine,  with 
its  iron  bed  plate,  was  also  of  several  tons  weight.  The  brick 
work  of  the  foundation  for  the  boilers  was  carried  up  and 
laid  over  the  body  of  the  boilers,  but  the  bricks,  which 
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covered  the  top  of  the  boilers^  were  not  so  laid  as  to  be  able 
to  sustain  themselves  in  position  without  the  support  of  the 
boilers.  The  engine  and  boilers  were,  notwithstanding,  capa- 
ble of  being  removed  without  injury  to  the  walls  of  the 
building,  and  without  injury  to'  the '  foundations  on  which 
they  were  laid,  except  that  the  removal  of  the  boilers  neces- 
sarily involved  the  displacement  of  the  bricks  covering  the 
top  of  them.  The  shafting  and  gearing  embraced  in  the 
schedule  was  all  fitted  to  the  special  use  of  transmitting 
power  from  the  engine  to'  the  particular  machines  which  were 
employed  in  the  building,  and  was  in  length  and  adjustment 
adapted  to  the  building  where  it  was  used,  and  was  not  of 
value,  except  as  old  material  in  any  other  place,  unless  such 
other  place,  in  its  local  arrangements,  was  nearly  the  same 
as  the  said  mills.  That  it  was  all  constructed  with  special 
reference  to  the  place  in  which  it  was  to  be  set  up,  and  was 
there  fimly  fastened  and  bolted  in  the  beams  and  timber  of 
the  building,  but  was,  nevertheless,  capable  of  being  removed 
without  injury  to  the  walls  of  the  building,  by  the  removal 
of  bolts,  screws  and  similar  fastenings.  That  said  boilers, 
engine,  shafting  and  gearing  were  erected  in  as  permanent 
and  substantial  a  manner  as  is  usual,  and  as  is  adapted  to 
the  nature  and  objects  of  their  employment,  and  without  any- 
special  intent  on  the  part  of  the  said  Kimmey,  who  put  them 
up,  as  to  making  them  a  part  of  the  freehold,  and  without 
any  intention  as  to  removing  them  at  any  futilre  time.  The 
planing  machine,  fire  pump,  saw  benches,  and  saws,  were 
worked  by  hands  and  other  modes  of  transmitting  motion 
from  the  engine,  through  the  gearing  and  shafting  above 
mentioned,  and  were  Complete  in  themselves  as  machines,  as 
were  also  the  copper  pipes  for  steaming  hubs,  and  were  of 
equal  use  and  value  wherever  they  were  wanted,  and  were 
affixed  to  the  building  only  for  convenience  in  using,  and 
were  capable  of  removal  without  injury  to  the  building  or 
to  themselves.  The  first  of  the  said  real  estate  mortgages 
was  foreclosed  in  the  Supreme  Court,  by  suit,  in  which  said 
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James  Callanan  was  plaintiff,  and  said  Wescott,  among 
others,  was  defendant,  he  having  a  subsequent  real  estate 
mortgage  on  the  premises,  and  his  rights  as  mortgagee  of  the 
real  estate  were  alone  brought  in  question  in  that  suit,  in 
which  a  decree  was  made,  for  the  plaintiff  under  which  the 
sale  aforesaid  was  made.  After  the  purchase  by  the  said 
Callanan,  a  suit  was  instituted  in  the  Supreme  Court,  by 
him,  against  the  said  Eimmey  and  others,  to  which  neither 
of  the  defendants  in  this  suit  were  parties.  In  said  suit  the 
plaintiff  Voorhies  was  appointed  receiver,  by  an  order  bear- 
ing date  October  1,  1862,  of  said  property,  mills^  buildings, 
fixtures,  machinery  and  gearing,  and  said  receiver,  having 
duly  qualified  as  such,  took  formal  possession  of  the  premises 
and  property  before  the  taking  by  the  defendants,  but  the 
defendants,  although  they  had  notice  of  the  receivership,  did 
not  know  at  the  time  of  the  taking,  that  the  said  Voorhies 
had  taken  possession  as  receiver,  and  did  not  find  any  one 
on  the  premises,  in  possession,  at  the  time  of  the  taking  by 
them.  The  plaintiff,  Callanan,  loaned  to  the  said  Kimmey, 
the  money  for  which  the  first  mortgage  was  given,  which  was 
largely  applied  to  the  purchase  of  the  property  mentioned  in 
the  schedule  to  the  complaint,  but  there  was  not,  at  that 
time  or  subsequently,  any  agreement  between  the  said  parties 
whereby  the  lien  of  the  mortgage,  or  the  extent  of  the 
property  which  it  covered,  or  should  cover,  was  in  any  way- 
varied,  increased  or  diminished,  or  whereby  the  legal  effect 
of  the  said  mortgage^  or  the  legal  consequences  of  the  rela- 
tion of  mortgagor  or  mortgagee,  was  in  any  way  effected  so 
far  as  respects  the  property  in  question  in  this  suit.  All 
of  the  said  articles  of  property  which  were  annexed  to  the 
freehold  or  building  in  the  manner  hereinbefore  stated,  were 
8o  annexed  for  the  purpose  of  trade  or  manufacture,  and  none 
of  them  were  so  fixed  into  the  wall  of  any  building  or  house 
as  to  be  essential  to  its  support. 

The  referee  found,  as  a  matter  of  law  upon  the  facts  afore- 
said, that  the  several  articles  of  property  in  the  schedule  A, 
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were  not  bound  by  the  lien  of  the  said  real  estate  mortgf^etf 
as  against  the  claims  of  the  defendants  under  the  said  chattel 
mortgages,  and  that  the  same,  at  the  time  of  the  commence^ 
ment  of  this  suit,  were  not  the  property  of  the  plaintiffs  or 
either  of  them,  nor  were  they  or  either  of  them  entitled  to  the 
possession  thereof  or  of  any  pfart  thereof,  but  that  the  defend- 
ants were  entitled  to  the  possession  thereof  under  and  by 
virtue  of  the  said  chattel  mortgages,  and  that  judgment 
ought  to  be  rendered  in  favor  of  the  defendant,  assessing 
the  value  of  the  property,  it  having  been  delivered  to  the 
plaintiffs,  at  $1800,  and  the  damages  at  $399.62.  Except 
tions  were  taken  to  the  report,  judgment  entered,  and  an 
appeal  taken,  to  the  general  term,  by  the  plaintifiFs< 

E,  W.  Peckham^  Jr.  for  the  appellants, 

C7*  B.  Cochran,  for  the  respondents. 

By  the  Courty  Miller,  J.  The  law  in  respect  to  fixtures 
has  been  the  occasion  of  much  discussion,  and  repeated 
adjudications,  in  this  state,  and  the  general  principles  relating 
to  that  subject  are  well  settled.  The  cases,  however,  are  not 
a  little  conflicting,  and  it  is  sometimes  difficult  to  discrim- 
inate, in  considering  many  of  the  exceptions  to  general  rules, 
between  personal  property  and  fixtures.  In  fact  the  line  of 
demarcation  is  so  close  and  often  so  nicely  drawn  that  no 
precise  and  fixed  rule  can  be  laid  down  to  govern  and  control 
all  cases  ;  and  each  one  must  be  more  or  less  dependent  upon 
the  peculiar  facts  and  circumstances  by  which  it  is  sur- 
rounded. 

In  Walker  v.  Sherman,  (20  Wend,  636,)  most  of  the 
cases  arising  under  the  law  of  fixtures  prior  to  that  decision 
are  collected  and  examined,  and  the  whole  subject  discussed 
with  much  learning  and  ability.  It  was  there  held  that 
machinery  in  a  woolen  factory  which  had  been  used,  and 
passed  from  one  owner  to  another,  for  eleven  years  or  more, 
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the  same  as  if  actually  annexed,  was  not  a  part  of  the  realty. 
The  learned  judge,,  who  wrote  the  elaborate  and  compreheu'- 
Bive  opinion  in  that  case,  lays  down  as  the  general  rule  from 
the  cases,  that  nothing  of  a  personal  nature  in  itself  will 
pass  by  a  deed  "unless  it  be  brought  within  the  denomination 
of  a  fixture  by  being  in  some  way,  permanently,  at  least 
habitually,  attached  to  the  land  or  some  building  upon  it. 
It  need  not  be  constantly  fastened.  It  need  not  be  so  fixed 
that  detaching  will  disturb  the  earth  or  rend  any  part  of  the 
building.''  I  cun  not  aware  that  the  rule  here  laid  down  has 
been  essentially  altered  by  any  subsequent  decision.  In  fact  it 
seems  to  have  been  sanctioned  and  sustained  by  repeated 
adjudications  holding  that  machinery  in  cotton^  and  other 
mills,  not  attached  to  the  building,  and  capable  of  removal 
without  injury  to  it,  were  not  fixtures,  but  personal  property. 
(Vanderpoel  v.  Van  Allen,  10  Barb.  157.  Oodard  v» 
Gould,  14  id.  662»  Lajlin  v.  OriffUhs,  35  id.  58.  Murdtyck 
r.  Oifford,  18  N.  T.  Sep.  28.  Ford  v.  Cobb,  20  id.  344. 
Swift  V.  Thompson^  9  Conn.  Rep.  63.  Gale  v.  Ward,  14 
Mass.  Rep.  352.) 

Within  the  principle  decided  in  the  cases  cited  it  is 
entirely  clear  that  the  planing  machines  and  saw  benches, 
saWs,  single  machine,  the  copper  pipes  for  steaming  hubs, 
lathes,  appendages  and  attachments  to  the  same  were  per-^ 
sonal  property,  covered  by  the  chattel  mortgages,  and  did  not 
pass  under  the  foreclosure  sale.  These  machines,  and  other 
articles  were  placed  on  the  floor  and  affixed  to  the  building  for 
convenience,  the  saw  benches  and  single  machines  being  secured 
by  cleats,  doubtless  to  keep  them  in  position.  They  could  be 
removed  without  any  difficulty  and  without  occasioning  any 
injury  or  damage  to  the  building.  They  could  have  been 
placed  elsewhere  with  an  entire  adaptation  to  other  localities, 
and  had  no  particular  connection  with  the  inheritance.  They 
do  not  differ  very  materially  in  their  character,  or  the  gene- 
ral purposes  and  objects  for  which  they  were  used  and  applied, 
firom  the  machinery  and  articles  which  were  held  to  be  per- 
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sonal  property  in  the  cases  before  cited ;  and  I  think  pos- 
sessed quite  as  much  the  characteristics  and  elements  of 
personal  property,  not  attached  to  the  freehold,  as  those 
articles  did.  If  machinery  in  a  cotton  and  a  woolen,  fulling 
or  in  a  paper  mill,  which  is  fastened  to  the  building  slightly, 
for  the  purpose  of  being  employed  in  the  business  there  con- 
ducted, and  in  some  instances  made  expressly  to  suit  the 
building  itself^  is  not  to  be  considered  as  fixtures,  then 
certainly  the  property  covered  by  the  chattel  mortgages 
which  was  moveable  and  similarly  situated  can  safely  be 
regarded  as  not  embraced  in  that  class  of  property.  As  to 
the  steam  engine  and  boilers,  the  question  assumes  somewhat 
of  a  different  aspect.  There  are  some  views  which  might  be 
taken,  in  reference  to  their  situation  and  connection  with  the 
building  and  real  estate,  by  which  they  might  be  considered 
as  not  being  sufficiently  attached  to  the  freehold,  as  being 
placed  there  for  the  purpose  of  manufacture  and  trade ;  as 
being  capable  of  removal  without  injury  to  the  building,  and 
as  not  being  necessary  for  its  support.  From  these  consider- 
ations it  might  be  urged,  with  some  force,  that  they  were  per- 
sonal property.  No  case  in  this  state  has  ever  held  that  an 
engine  and  boilers  thus  situated  could  be  considered  as 
fixtures.  In  Fryatt  v.  The  Sullivan  Co.y  (5  Hill^  116,) 
where  a  steam  engine  and  boiler  which  were  leased  were  held 
to  be  converted  into  real  estate,  they  were  affixed  so  firmly 
to  the  freehold  that  they  could  not  be  removed  without 
destroying  the  building  in  which  they  were  placed.  This  is 
the  extent  to  which  the  authorities  have  gone,  here.  The 
cases  in  other  states  which  appear  to  hold  the  other  way,  were 
cases  where  it  generally  appears  Ihat  the  engines  were  the 
sole  and  only  motive  power  used  for  the  purposes  of  the 
establishments,  and  by  which  they  were  operated  and  con- 
ducted.. 

Passing  over  this  aspect  of  the  case,  I  will  assume  that 
the  engine  and  boilers  were  placed  upon  and  became  parcel 
of  the  real  estate,  and  consider  the  effect  of  the  arrangement 
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between  the  owner  of  the  land  and  the  mortgagees  in  the 
chattel  mortgages,  by  which  it  was  agreed,  that  although  they 
were  connected  with  and  annexed  to  the  freehold  as  it  was 
contemplated  that  they  should  be  before  the  first  chattel 
mortgage  was  executed  and  before  they  were  actually  placed 
upon  the  premises^  that  they  should  continue  to  remain  as 
personal  property,  to  such  an  extent  as  would  be  necesssary 
and  essential  to  give  ieffect  and  validity  to  the  personal  mort- 
gages. Although  real  estate  can  not  be  changed  into  per- 
sonal property  by  the  agreement  of  parties,  yet "  it  is  otherwise 
with  things  which,  being  originally  personal  in  their  nature, 
are  attached  to  the  realty  in  such  a  manner  that  they  may 
be  detached  without  being  destroyed  or  materially  injured, 
and  without  destruction  of,  or  material  injury  to  the  things 
real  with  which  they  arc  connected,  though  their  connection 
with  the  land  or  other  real  estate,  is  such  that  in  the  absence 
of  any  agreement  or  any  special  relation  between  the  parties 
in  interest,  they  would  be  a  part  of  the  real  estate."  {Ford 
V.  Cobb,  20  N.  Y,  Rep.  344.)  In  the  case  last  cited,  salt 
kettles  were  bought,  and  mortgaged  to  the  seller  as  personalty. 
They  were  imbedded  in  brick  arches,  but  could  be  removed 
without  injury  to  them  by  displacing  a  portion  of  the  brick, 
at  an  inconsiderable  expense,  and  the  owner  of  the  manu- 
facture required  them  to  be  removed  and  to  be  re-set  annu- 
ally. It  was  held  that  they  continued  personalty,  as  against 
a  subsequent  purchaser  who  had  no  notice  of  the  facts,  other 
than  constructively  from  the  filing  of  the  chattel  mortgage. 
The  case  involved  the  question  whether  the  method  in  which 
the  salt  kettles  were  affixed  to  the  freehold  was  such  that 
they  could  still  be  claimed  as  chattels,  or  whether  they  were 
to  be  considered  as  real  property.  After  discussing  this 
question,  the  learned  judge  says :  "  The  kettles  were  origi- 
nally personal  property.  The  agreement  contained  in  the 
chattel  mortgage  preserved  their  character  as  personalty, 
which  would  otherwise  have  been  lost  by  their  annexation. 
They  therefore  continued  to  be  personal  chattels,  notwith- 
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standing  the  annexation,  and  the  plaintiff,  by  filing  the 
moitp^i^,  observed  all  the  formalities  required  by  law  to 
preserve  their  lien  upon  that  kind  of  property.  The  title  to 
the  kettles  did  not  therefore  pass  by  the  conveyance  to  the 
plaintiff."  The  case  cited,  in  many  of  its  leading  features, 
bears  a  striking  similarity  to  the  case  at  bar,  and  I  think 
both  involve  precisely  the  same  question.  In  neither  case 
was  the  property  removed  considered  necessary  for  the  sup- 
port of  the  building;  nor  was  its  condition  materially 
changed  or  its  value  essentially  diminished,  by  their  removal. 
In  both  cases,  it  was  necessary  to  remove  the  brick.  Al- 
though the  brick  work  was  laid  over  the  boilers,  yet  they 
could  be  removed  without  any  injury  to  the  foundation,  upon 
which  they  were  laid,  except  the  displacement  of  the  top 
covering.  The  shafting  and  gearing,  although  constructed 
with  especial  regard  to  the  place  in  which  it  was  used,  and 
firmly  fastened  and  bolted  in  the  beams  and  timber  of  the 
building,  was  also  capable  of  removal  without  injury  to  the 
building!  It  is  not  claimed  that  these  were  of  any  import- 
ance in  supporting  the  building,  or  that  they  were  materially 
changed  in  value  by  being  employed  elsewhere.  They  could 
be  used  in  another  location^  The  manner  in  which  these 
articles  were  annexed  to  the  building  was  not  any  more  sub- 
stantial than  that  of  the  salt  kettles,  which  could  only  be  used 
for  that  particular  kind  of  business.  The  fact  that  the  salt 
kettles  had  to  be  taken  out  and  re-set  as  often  as  once  a  year, 
in  the  ordinary  course  of  the  business  of  manufacturing  salt, 
does  not  vary  that  case  essentially  from  this;  as  repairs 
might  be  needed  for  the  boilers  and  engines,  which  might 
require  similar  work  upon  them,  and  as  the  business  in  which 
they  might  be  made  useful  would  be  more  varied  and  exten- 
sive than  the  salt  kettles,  which  were  of  no  sort  of  conse- 
quence in  any  other  business. 

I  do  not  think  that  the  removal  of  the  boilers  and  engine  re* 
quired  any  such  damage  to  the  realty,  or  destruction  of  them, 
as  to  cancel)  annul  and  destroy  an  agreement  by  which  they 
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were  to  remain  personal  property,  and  were  liable  to  be  taken 
away  and  disposed  of  as  such  in  the  event  of  a  failure  to 
comply  with  the  terms  of  the  chattel  mortgages. 

Kor  do  I  consider  the  fact  that  the  building  was  erected 
for  the  express  purpose  of  enlarging  the  business  of  ^the 
owner  of  the  realty  and  the  machinery  adapted  to  it,  as 
making  any  material  difference,  so  long  as  the  property  could 
be  removed  without  injury  to  the  freehold.  In  Oodard  v. 
Guild,  (14  Barl>.  662,)  where  the  machinery  was  manufac- 
tured for  and  set  up  in  a  paper  mill,  and  the  mode  of  anaex*- 
ation  was  such  that  it  could  be  removed  without  injury  to 
the  building,  it  was  held,  thq,t  it  did  not  by  the  annexation 
become  part  of  the  realty.  Such  was  also  the  case  in  Ford 
V,  Cobb,  where  the  salt  kettles  were  especially  adapted  to  the 
works,  and  were  purchased  expressly  for  them. 

It  may  also  be  observed  that  the  steam  engine  did  not 
entirely  furnish  the  motive  power  used  in  the  establishment. 
Prior  to  1850  the  sole  power  applied  for  carrying  on  the  saw 
and  grist  mills  and  the  machinery  connected  therewith,  was 
the  water  power.  Since  then,  it  continued  to  be  the  princi- 
pal power.  The  steam  engine  was  only  an  addition  to  the 
hydraulic  power,  for  the  purpose  of  increasing  the  facilities 
for  business.  It  was  an  independent  power  employed  to 
run  separate  machinery  which  had  been  placed  in  the  build- 
ing as  an  addition  to  what  was  previously  there.  It  was  not 
therefore  a  component  part  of  the  structure,  without  which 
it  would  be  imperfect  and  incomplete.     (14  Barb.  164,) 

The  views  which  I  have  expressed  lead  mo  to  the  conclu- 
sion that  neither  the  steam  engine  and  boilers,  nor  any  of  the 
other  articles  covered  by  the  chattel  mortgages,  were  so  con- 
nected with  and  annexed  to  the  freehold  that  their  identity 
became  destroyed  as  personal  chattels,  and  therefore  there  is 
is  no  legal  ground  for  refusing  to  enforce  the  arrangement 
incorporated  in  the  mortgages,  by  which  they  were  regarded 
and  designated  as  personal  property,  and  were  to  retain  that 
distinctive  character. 
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I  have  examined  the  other  points  taken  hj  the  plaintiff's 
counsel,  and  do  not  think  that  they  are  available.  They  are 
mainly  covered  by  the  observations  already  made. 

My  opinion  is  that  the  personal  chattels  described  in  the 
pleadings  were  not  attached  to  the  realty  in  such  a  way  as  to 
bring  them  within  the  denomination  of  fixtures,  and  there- 
fore the  judgment  entered  upon  the  report  of  the  referee 
must  be  affirmed. 

[Albakt  Qbseiial  Tebu,  December  4, 1865.    HogebooMt  FtMam  and  MiOtr^ 
Justices.] 


Thb  People,  ex  rd.  James  Vickerman,  vs.  The  Contract-^ 

ING  BOABB. 

In  November,  1859,  the  contractiDg  board  caused  notice  to  be  published,  adrer- 
tisiDg  for  sealed  proposals  for  keeping  in  repair  certain  portions  of  ibe  Erie 
canal,  for  three  years.  The  notice  required  that  "  all  proposals  must  be  accom- 
panied by  a  certificate  of  deposit  in  some  banking  institution,  &c.  certifying 
that  the  sums  of  money  above  specified  hare  been  deposited  in  said  institu- 
tion to  the  credit  ofi  the  auditor  of  the  canal  department."  The  relator  sent 
in  sealed  proposals  for  section  No.  5,  which  were  the  lowest  made.  They 
were  accompanied  by  a  certificate  of  deposit  certifying  that  the  relator  had 
deposited  in  the  M.  Y.  Bank,  (the  requisite  sum,)  to  the  credit  of  himself; 
which  certificate  was  indorsed  by  said  relator  as  follows :  "  Pay  N.  S.  B., 
auditor,  6lc,  or  order."  The  board  rejected  the  relator's  bid,  although  the 
lowest,  and  refused  to  aw^ard  the  contract  to  him,  on  the  ground  that  a  certi- 
ficate of  deposit  to  his  own  credit,  and  indorsed  by  him  to  the  auditor,  or  bit 
order,  did  not  comply  with  the  terms  of  the  notice.  Seld  that  ^be  relator, 
being  the  lowest  bidder,  and  having  furnished  the  requisite  security  for  per- 
formance, was  clearly  entitled  to  the  contract,  and  that  the  contracting  boards 
in  rejecting  his  bid  and  awarding  the  contract  to  another,  acted  without 
authority. 

The  certificate  of  deposit  conformed,  in  substance,  if  not  absolutely  in  form,  to 
the  requirements  of  the  notice,  and  gave  to  the  contracting  board  the  whole 
benefit  of  the  deposit,  equally  as  if  it  had  been  in  every  respect  formal.  And 
such  being  the  case,  there  was  no  diseretian  left  in  the  board  to  award  t^  the 

I 

relator  the  contract.    He  was  entitled  to  it,  as  matter  of  right  and  of  law. 
Per  HoQEBOOM,  J. 
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And  It  was  heldf  that  under  these  drcnmstanoee,  the  right  of  the  relator  to  a 
mandamus  was  perfectly  dear,  ui^ess  there  was  something  in  the  facts  pre- 
sented which  showed  some  combination,  or  that  the  proposals  made  were 
excessive,  or  disadvantageous  to  the  state. 

If,  in  such  a  case,  it  is  found  by  the  judge  who  tries  the  cause  that  the 
relator's  bid  was  r^ected  on  account  of  the  form  of  the  oerUflcate,  the  court 
will  assume  that  there  was  no  other  reason  for  the  refusal  to  give  the  contract 
to  the  relator ;  and  hence  a  mandamus  is  the  proper  remedy  for  enfordng 
his  rights. 

That  remedy  will  not  be  defeated  by  the  objection  that  the  state  is  the  defend- 
ant, and  that  a  {iarty  can  not  sue  the  state ;  the  state  not  being  the  defendant, 
in  such  a  case,  but  certain  ministerial  ofiScers  who  are  bound  to  perform 
their  duties. 

The  question  whether  the  defendants  still  have  it  in  their  power  to  award  the 
contract  to  the  relator  does  not  arise,  upon  an  appeal  from  an  order  of  the 
spedal  term  awarding  a  peremptory  mandamus.  That  question  should  be 
presented  for  the  consideration  of  the  court  upon  the  original  application  for 
the  writ. 

The  remedy  by  m&ndamus  in  such  a  case  will  not  be  defeated  by  the  &ct  that 
the  time  for  the  ^rformance  of  the  contract  has  expired,  if  it  had  not  expired 

.    when  the  mandamus  vras  ordered. 

A  party  should  never  be  defeated  of  his  remedy,  by  the  delay  which  the  adverse 
party  has  occasioned. 

THIS  was  a  mandamus  issued  on  the  relation  of  the  rela- 
tor, James  Vickerman,  to  compel  the  defendant  to  award 
to  him  the  contract  for  the  repair  of  a  portion  of  the  Erie 
canal,  known  as  section  No.  5.  The  cause*  was  tried  before 
Judge  Feceham,  without  a  jury,  and  a  judgment  entered 
awarding  a  peremptory  mandamus. 

The  facts  were,  as  appear  by  the  findings  of  the  judge, 
that  on  the  28th  day  of  November,  }859,  the  contracting 
board,  consisting  of  the  canal  commissioners,  state  engineer 
and  surveyor,  and  the  auditor  of  the  canal  department,  caused 
a  notice  to  be  published  advertising  for  sealed  proposals  for 
keeping  in  repair  certain  portions  of  the  Erie  canal,  for  three 
years.  ,  That  the  relator  sent  in  sealed  proposals,  which  were 
the  lowest.  That  it  was  required  by  the  said  notice  that 
''all  proposals  must  be  accompanied  by  a  certificate  of  de- 
posit in  some  banking  institution  in  good  credit,  within  this 
state,  certifying  that  the  sums  of  money  above  specified,  have 
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been  deposited  in  eaid  institution  to  the  credit  of  the 
auditor  of  the  canal  department."  That  the  proposals  of  the 
said  relator  for  section  No.  5  were  accompanied  by  a  certifi- 
cate of  deposit  certifying  that  the  relator  had  deposited  in 
the  Mohawk  Valley  Bank,  (the  requisite  sum,)  to  the  credit 
of  himself,  which  certificate  was  indorsed  by  said  rector  as 
follows:  "Pay  N.  S.  Benton,  auditor,  &c.  or  order."  That 
the  said  bank  was  in  good  credit  in  this  state,  and  N.  S.  Ben- 
ton was  then  auditor  of  the  canal  department.  The  sole 
ground  of  the  rejection  of  the  relator's  bid,  although  the  lowest, 
was  the  pretense  that  a  certificate  of  deposit  to  his  owa  credit, 
and  indorsed  by  him  to  the  auditor  or  his  order,  did  not  com- 
ply with  the  terms  of  said  notice  requiring  all  proposals  to 
be  accompanied  by  a  certificate  of  deposit  "  to  the  credit  of 
the  auditor  of  the  canal  department,"  and  that  on  that 
ground  the  defendants  refused  to  award  the  contract  for  such 
repairs  to  the  relator, 

The  defendants  appealed  from  the  judgment  entered  upon 
the  decision  of  the  judge  at  the  circuit, 

H.  Smithy  for  the  appellant. 

S.  Hand,  for  the  respondent. 

Miller,  J.  I  think  that  there  can  be  no  doubt  that  the 
defendants,  in  rejecting  the  relator's  bid,  acted  without 
authority.  The  relator  was  the  lowest  bidder,  furnished  the 
requisite  security  for  the  performance  of  the  contract,  and 
was  clearly  entitled  to  it.  (Gonat,  art.  7,  §  3.  Laws  of 
1857,  vol.  1,  p.  214.)  The  rejection  of  the  proposal  on  the 
ground  that  the  certificate  did  not  comply,  with  the  terms  of 
the  notice,  in  being  payable  to  the  order  of  the  relator  him- 
self and  not  to  the  auditor  of  the  canal  department,  after  it 
had  been  indorsed  by  the  relator,  was  entirely  unauthorized 
and  illegal.  Under  such  circumstances,  the  right  of  the 
relator  to  a  mandamus  would  seem  to  be  perfectly  clear, 


ALBANY-DEOEMBEB,  1866.  £67 

The  People  v.  Contracting  Board. 

imless  there  is  something  in  the  facts  presented  which 
show  some  combination,  or  that  the  proposals  made  are 
excessive  or  disadvantageous  to  the  state,  (^ee  Laws  of 
1854,  ch.  329,  §  10,  aub.  9.)  The  justice  who  tried  the 
cause  has  found  that  the  bid  was  rejected  on  account  of  the 
form  of  the  certificate,  and  hence  we  must  assume  that  there 
was  no<  other  reason  for  the  refusal  to  give  the  contract  to  the 
relator. 

It  would,  therefore,  seem  to  be  manifest  that  the  relatoi 
was  pursuing  the  proper  remedy  in  obtaining  a  mandamu? 
to  enforce  his  rights.  Bis  right,  however^  to  a  manda^lus 
is  objected  to  in  the  present  case  upon  the  ground  that  the 
Court  of  Appeals  have  decided  the  q^uestion  adversely  to  the 
relator,  and  that  whether  the  board  exercised  its  discretion 
wisely  or  not,  it  can  not  be  coerced  by  mandamus. 

We  are  referred  to  two  cases  which  it  is  insisted  hold  this 
doctrine,  and  which  it  becomes  important  to  examine, 

In-  the  case  of  The  People^  ex  rel.  Belderi,  v.  JTie  Contract' 
ififf  Board,  (27  N.  T.  Bep,  S78,)  it  was  held  that  a  man- 
damus did  not  lie  in  favor  of  the  lowest  bidder  who  had 
given  the  security  required,  when  the  contract  had  been 
awarded  to  another  party.  Emott,  J.  who  wrote  the  prevail- 
ing opinion,  puts  his  decision  upon  the  distinct  grounds  that 
the  '^  Supreme  Court  ought  not  to  have  compelled  the  board 
by  mandamus  to  reverse  their  action,  or  to  make  a  contract 
with  the  relator,  after  they  had  already  mftde  another  con- 
tract with  another  person."  He  argues,  however,  that  the 
powers  conferred  upon  the  board  necessarily  involved  and 
implied  an  exercise  of  discretion,  and  in  such  a  case  this 
remedy  will  not  lie.  He  also  urges  that  a  contract  having 
been  made  with  another  party,  as  a  matter  of  discretion,  a 
mandamus  should  have  been  denied  by  the  court.  Five  of 
the  judges  were  for  a  reversal  of  the  judgment  granting  a 
mandamus.  Denio,  Ch.  J.  and  Balcom,  J.  on  the  ground, 
among  others,  that  the  board  having  executed  a  contract, 

Vol-.  XLVI.  17 
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could  not  execute  another^  unless .  the  first  was  absolutely 
void ;  and  they  thought  it  good  for  the  purpose  of  giving  the 
relator  his  action  against  the  members  of  the  board.  Selden, 
J.  dissented  entirely,  holding  that  a  mandamus  would  lie. 
It  will  be  observed  that  four  of  the  judges  only,  (not  a  major- 
ity,) concurred  with  Emott,  J.  generally ;  but  it  does  not 
appear  distinctly  that  they  indorsed  his  entire  views,  It  is 
evident,  therefore,  that  this  case  only  holds  that  a  man- 
damus would  not  lie,  because  another  contract  had  beeq 
awarded  and  given  out. 

The  People^  ex  rel,  BuUardy  v.  The  Gontrctcting  Board, 
the  other  case  referred  to,  is  not  reported,  and  we  have  only 
before  us  the  manuscript  opinion  of  Brown,  J.  in  favor  of 
affirmi^ig  the  judgment  of  the  general  term  which  reversed 
the  decision  of  the  special  term,  allowing  a  mandamus.     The 
proposals  to  do  the  work  were  rejected  upon  the  ground  that 
their  form  and  shape  rendered  the  bond  inadequate  and 
insecure,  and  left  the  state  with  insufficient  security  for  the 
performance  of  the  contract.    The  general  term  had  refused 
to  sanction  the  order  granting  the  writ,  at  a  time  when  it 
would  have  been  serviceable,   J^nd  the  Court  of  Appeals 
refused  the  writ  at  a  time  when  it  would  be  of  no  use,  put-. 
ting  the  decision  upon  that  ground,  in  part. 
In  the  present  case  the  writ  has  already  been  granted,  and 
.-'"'^?^j;elator  as^  nothing,  but  seeks  to  prevent  a  reversal  of 
L'  C^V-^s  jiidgpent.     There  is  nothing  to  show  but  that  the  con- 
,:\j         trac<!*iafy  ^ve  been  awarded  to  him,  in  compliance  vdth  the 
^I^  V*^*;  ana'  t^L^  relator  have  done  the  work.     It  would  certainly 

';  be  r^^rkable  and  an  anomaly  in  the  administration  of  the 

l^rws,  if  pftiblic  officers  should  be  pel-mi  tted  to  violate  a  plain 
provision,  of  the  constitution  and  the  law,  intended  topro^ 
t^bf  fKe  public  from  lavish  expenditures  and  favoritism,  and 
when  a  mandamus  was  properly  granted  to  compel  them  to  per- 
form their  duty,  and  the  relator  was  satisfied  with  the  relief 
obtained,  if  they  could  delay  the  proceedings  until  after  a 
time  when   the  mandamus  would  be  effectual,   and  then 
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obtain  a  reversal  of  the  judgment  for  that  very  reason.  I 
think  that  this  can  not  be  sound  doctrine,  and  I  do  not  un- 
derstand Judge  Brown's  opinion  to  sanction  and  sustain  such 
a  principle.  The  extent  to  which  he  goes,  as  I  read  his 
opinion,  is,  that  after  the  writ  has  once  been  refused  by  the 
court  for  good  and  sufficient  reasons  which  were  quite 
apparent  in  that  case,  as  I  shall  presently  have  occasion  to 
notice,  the  appellate  tribunal  will  look  to  ascertain  whether 
it  will  be  of  any  benefit,  and  if  not,  they  will  not  reverse  the 
judgment  of  the  court  below  and  award  the  writ.  No  such 
case  is  now  before  us,  and  hence  this  reason  for  denying  the 
writ  has  no  application. 

The  learned  judge  also  argues  the  question  as  to  the  pro- 
priety of  allowing  the  writ  against  the  people  of  the  state, 
and  intimates  that  it  is  an  unusual  and  questionable  proceed- 
ing.    He    states,  however,   that   he  did  "not  venture  to 
express  a  definite  opinion  or  take  upon  himself  to  determine 
a  question  not  raised  or  discussed  upon  the  argument."    As 
no  question  was  made  on  the  argument  of  that  case  upon  the 
point  suggested,  it  is  manifest  that  what  is  said  on  that 
branch  of  the  case  is  obiter  dictum.     And  with  all  due 
respect  for  the  learning  and  ability  of  the  distinguished  judge, 
and  for  the  views  expressed,  I  am  at  a  loss  to  see  how  a 
proceeding  of  this  oliaracter  against  state  officers  to  compd 
them  to  perform  a  plain  requirement  of  law  and  a 
duty  in  favor  of  and  for  the  benefit  of  an  individmfcgrtiW  "^ 
any  way  be  considered  as  bearing  an  analogy  to  jTwrit  in^.   .^;V 
favor  of  an  individual  against  the  state,  or  a»4  ptoc^d^  ' 
by  the  people  against  themselves.    After  expreli^il^These^  ^^,  ** 
views,  the  judge  arrives  at  the  conclusion  that  as  ^e  igsiiHIg^ 
of  the  writ  was  discretionary  with  the  court  an^^ll  bj 
refused  when  the  granting  of  it  will  be  attended  with  mani- 
fest hardships  and  difficulties,  the  considerations  to  which  he 
had  adverted  were  good  grounds  for  refusing  it. 

If  discretionary,  as  is  and  must  be  conceded,  and  the 
appellate  court  refuses  to  reverse  the  proceedings  for  that 
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reason^  as  was  stated  in  the  case  cited,  then  is  not  the  rule 
there  laid  down  a  direct  authority  for  this  court  to  refuse  to 
assume  to  reverse  the  discretion  which  has  been  exercised  by 
the  court  below,  after  a  trial  has  been  had  and  all  the  facts 
and  circumstances  elicited  ?  The  fact  that  the  general  term 
reversed,  in  the  case  cited,  can  not  affect  the  question  of  dis- 
cretion here,  because  it  is  apparent  that  it  might  have  been 
done  for  another  and  a  different  reason,  which  was  afterwards 
sustained  by  the  Court  of  Appeals,  and  the  real  ground  I 
think  of  their  decision  as  is  apparent  from  Judge  Brown's 
opinion. 

The  true  ground  upon  which  the  case  cited  was  decided 
was,  that  the  proposals  were  excessive,  and  disadvantageous 
to  the  state  in  the  sense  of  section  ten  of  the  act  of  1854. 
The  learned  judge  proceeds  to  show  that  there  was  a  good 
ground  for  rejecting  the  proposals  made,  within  the  statute 
which  declares  that  in  case  the  proposals  made  are,  in  conse- 
quence of  any  combination  or  otherwise,  excessive  and  disad- 
vantageous to  the  state,  the  contracting  board  may  decline 
them  and  advertise  anew.  And  for  that  reason  the  discretion 
with  which  they  were  vested  by  the  statute  was  exercised  in 
a  legal  and  reasonable  manner,  and  there  was  no  sufficient 
ground  for  the  interference  of  the  courts.  Aa  no  suq];^  ques« 
tion  now  arises,  the  ground  last  stated  has  no  application  to 
the  present  case. 

After  a  careful  examination  of  the  opinion  of  Judge 
Brown,  I  discover  no  satisfactory  reason  for  holding  that  it 
is  decisive  and  controlling  in  the  case  at  bar,  While  I  yield 
with  respect  to  the  authorative  adjudications  of  a  hig1[Ler  tri- 
bunal, yet  in  a  case  like  this,  where  the  right  of  a  party  }s  quite 
obvious,  that  right  should  not  be  denied,  except  upon  the 
clearest  decisions  adverse  to  its  vindication  and  enforcement. 

I  think  that  the  question  whether  the  defendants  have  it 
in  their  power  at  this  time  to  perform  the  duty  re<][uired  of 
them  does  not  arise,  upon  this  appeal.  That  question  would, 
properly  be  presented  to  the  consideration  of  the  court  upon 
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awarding  the  writ;  and  the  cases  which  sustain  this  doc- 
trine were  qases  where  the  question  arose  upon  the  original 
application  for  the  writ,  or  on  the  trial)  and  that  fact  was 
apparent,  which  is  not  so  here.  (2%c  People  v.  The  Supervi- 
Bors  of  Greene,  12  Burb.  217.  !the  People  v.  The  Supervisors 
of  Westchester,  15  id.  607.  The  People  v.  Commissioners 
of  Seward,  27  id.  96.    See  also  27  N.  T.  Rep.  378.) 

I  have  some  doubt  whether  any  question  of  fact  or  law;  is 
presented  for  review  in  this  case.  The  judgment  roll  con- 
tains no  case  embracing  the  evidence  and  proceedings  upon 
the  trial,  and  kio  exceptions  appear  but  those  which  are 
incorporated  in  the.  decision  of  the  justice  who  tried  the 
cause.  Several  cases  which  are  cited  hold  that  a  case  is 
essential.  {Conolly  v.  Conolly,  16  Howard,  224.  Sogers  v. 
Beard,  20  id.  282.     Otis  v.  Spencer,  16  ^v  F.  Rep.  614.) 

These  cases  were  decided  prior  to  the  amendment  of  1860 
to  section  272  of  the  Code,  which  would  appear  to  obviate 
the  difficulty,  and  authorize  a  review  of  cases  arising  before 
a  referee,  without  the  necessity  of  a  case  containing  the  evi- 
dence. {See  Ferguson  v.  Hamilton,  35  Barb.  427 ;  Bissd 
v,  Pearse,  21  Hoii>.  130, 134 ;  Frost  v.  Smith,  7  Bosw.  108.) 

Section  272  of  the  Code  applies^  however,  solely  to  a  review 
of  the  decisions  of  referees.  No  amendment  is  made  of 
section  268  which  governs  appeals  from  trials  by  the  court, 
and  that  section  remains  as  it  was^  with  an  express  provision 
that  a  review  cah  only  be  had  by  a  case  and  exceptions. 
It  seems  to  me,  therefore,  that  it  is  quite  questionable 
whether  any  question  arises  upoh  the  appeal.  As,  however, 
I  have  arrived  at  a  conclusion  adverse  to  the  appellant  upon 
the  main  question  which  it  is  claimed  arises,  I  deem  it 
unnecessary  to  express  a  disctded  opinion  upon  the  point  last 
discussed.  For  the  reasons  heretofore  given,  the  judgment 
must  be  affirmed^ 

HooEBOOM,  J.    I  hai^  cotaie  to  the  following  conclusions : 
1.  That  we  must  assume  that  the  defendants  put  their 
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refusal  to  grant  the  contract  to  Vickerman  solely  on  the 
ground  that  his  certificate  of  deposit  did  not  conform  to  that 
required  hy  the  notice. 

2.  That  it  did  so  conform  in  substance,  if  not  absolutely 
in  form^  and  gave  to  the  defendants  the  whole  benefit  of  the 
deposit,  equally  as  if  it  had  been  in  every  respect  formal. 

3.  That  such  being  the  case,  there  was  no  discretion  left 
in  the  board  to  award  to  the  relator  the  contract.  He  was 
entitled  to  it  as  matter  of  right  and  of  law. 

4.  That  for  such  unquestionable  l^al  right  a  mandamus 
lies ;  as  well  by  the  established  practice  of  the  court,  which 
we  can  not  now  overrule^  as  by  the  principles  upon  which  a 
mandamus  is  issued,  to  wit,  that  the  relater  has  no  other 
effectual  and  ample  remedy^ 

6.  That  this  remedy  is  not  defeated  upon  the  theory  that 
the  state  is  the  defendant  and  that  a  party  can  not  sue  the 
stat€i  For  this  purpose,  the  state  is  not  the  defendant,  but 
certain  ministerial  officers  who  are  bound  to  perform  their 
duties. 

6.  That  this  remedy  is  not  defeated  by  the  fact  that  the 
time  for  the  performance  of  the  contract  has  expired.  It  had 
not  expired  when  the  mandamus  was  ordered,  and  a  party 
should  never  be  defeated  of  his  remedy  by  the  delay  which 
the  adverse  party  has  occasioned.  The  mandamus  may  be 
fruitless^  but  that  is  not  the  relator's  fault  He  is  entitled  to 
his  judgment  to  enforce  his  claim  to  costs,  and  to  make  cl^ar 
his  equity  against  the  state.  Nor  can  it  improperly  preju- 
dice the  defendants*  The  contract  is  probably  incapable  of 
practical  enforcement ;  but  if  it  were  otherwise,  the  defend- 
ants must  abide  the  consequences  which  necessarily  flow  from 
their  illegal  act.  Besides,  for  aught  we  know,  the  mandamus 
may  have  been  issued,  and  the  relator  ought  not  to  be  de- 
prived of  the  benefit  and  protection  of  an  affirmance  of  a 
legal  order.  If  there  were  any  facts  which  have  arisen  since 
the  judgment  was  entered,  which  should  modify  it  on  appeal, 
they  should  have  been  brought  to  the  notice  of  the  court  by 
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affidavit,  or  hj  sapplemental  anBwer.  And  possibly,  after 
judgment,  if  the  entering  into  a  contract  is  shown  to  be 
useless,  that  part  of  the  judgment  may  be  stayed. 

This  is  not  like  the  case  of  The  People^  ex  rel.  Btdlardy  v. 
The  Contracting  Boards  where  the  order  for  a  mandamus 
having  been  reversed  and  none  having  been  issued,  the  Court 
of  Appeals  regarded  it  as  useless  to  award  a  mandamus  then 
to  be  issued,  which  would  have  been  ineffectual. 

7.  Kor  is  the  remedy  defeated  upon  the  theory  that  another 
contract  has  been  issued.  There  is  no  proof  of  this  fact. 
If  there  was,  I  should  doubt  whether  the  party  was  not 
entitled  to  it  as  much  as  a  party  is  entitled  to  a  sheriff's  deed 
though  one  has  been  issued.  The  party  is  entitled  to  his 
contract)  and  to  the  legal  results  and  benefits  which  flow 
from  it.  Perhaps  the  other  party,  who  has  had  the  first  con- 
tract, will  surrender  it  voluntarilJ^  Perhaps  the  party  really 
entitled  to  it,  may  successfully  perform  hi&.  Perhaps  he  may 
obtain  damages  from  any  body  who  interferes  with  the  exe- 
cution of  it. 

8.  I  am  not  clear  on  the  point  whether  the  defendant  is 
rightfully  here  with  his  exceptions  to  the  judge's  finding.  If 
he  is  not^  I  should  be  in  favor  of  permitting  him,  on  pay- 
ment of  costs,  to  put  his  papers  in  the  shape  of  a  case  con- 
taining exceptions,  so  as  to  enable  him  to  go  to  the  Court  of 
Appeals. 

9.  The  judgment  should  be  mffirmed,  wiih  costs, 

PscKHAM,  J  concurred 

Judgment  affirmed. 

[Albavt  Gssxbal  Tebx,  December  5, 1866.    Sc^eboomj  Ptckham  and  ICOtr, 
JuBtioes.] 
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Hannah  L annen,  an  infant,  vs.  The  Albany  Gas  Light 

Company. 

The  defendant,  having  introduced  gas  into  a  house  occupied  by  the  plaintiff's 
fathet*,  with  whom  she  resided,  by  means  of  pipes  leading  through  the  cellar 
wall,  an  escape  of  gas  occurred,  of  which  the  defendant  was  promptly  noti- 
fied. The  defendant,  as  was  its  custom,  sent  S.  one  of  its  senrants,  to  ascer- 
tain where  the  leak  was,  who  lighted  a  match,  and  thereby  ignited  the  escaped 
gas,  in  the  cellar,  caujiing  an  explosion,  by  which  the  house  was  blown  to 
pieces,  and  the  plaintiff  seriously  injured.  Held  that  the  eyidence  of  negB- 
genoe,  on  the  part  of  tlie  defendant,  was  dear  and  dedsire  |  the  casualty 
being  th<B  direct  and  immediate  consequence  of  the  explosion^  which  waa 
caused  by  the  negligent  act  of  the  defendant's  agent.  And  that  the  defend- 
ant's negligence  Was  established  by  that  fact,  whether  S.  wiu  wholly  or  only 
in  part  the  defendant's  agent. 

But  that  the  judge  correctly  held,  on  the  trial,  that  8.  was  excInslTely  the  de- 
fendant's agent.  And  that  the  act  done  was  in  the  line  of  his  agency,  and 
Uie  defendant  responsible  for  his  acts.  >^ 

Held,  also,  that  S.'s  duties  extended  to  such  an  examination  as  was  necessary  to 
determine  the  lotalUfj  of  the  leak,  wherever  it  was,  and  the  catastrophe  origi- 
nated in  the  improper  method  resorted  to  for  the  purpose  of  punning  sudi 
examination.  And  that  hence  the  judge  was  not  bound  to  charge  the  Jury 
that  the  defendant  was  not  liable  for  S.'s  negligence  if  the  leak  was  in  the 
brass  head,  and  not  in  the  service-pipe. 

And  it  appearing  that  the  leak  was  in  a  pipe  called  a  bent,  close  to  its  joint  With 
thb  service-pipe,  which  was  not  put  in  by  the  defendant,  but  by  the  plafaitiff'a. 
fkther}  and  that  the  pipes  put  in  by  him  were  in  fact  originally  pat  in  with 
care,  and  had  been  inspected  and  approved  by  the  defendant;  and  there 
being  no  decisive  evidence  to  show  how  the  fracture  in  the  pipe  was  produced ; 
it  am  hdd  that  this  was  a  question  for  the  jury  to  determine,  and  that  the 
court  would  assume  it  was  presented  to  them  under  proper  instructiona  from 
the  judge. 

Hdd,  also,  that  it  was  a  question  of  some  difficulty  whether  the  act  of  permits 
ting  the  gas  to  escape,  which  in  itself  was  not  the  cause  of  the  explosion, 
could  be  said  to  have  contributed  to  it  in  so  direct  or  proximate  a  nlanner  as 
to  justify  the  imputation  of  such  negligence  as  should  defeat  a  recovery  for 
damages  consequent  upon  the  explosion. 

Heid,  further,  that  had  the  plaintiff  been  an  adult,  t!here  would  have  been  no 
ground  for  charging  her  with  personal  negligence;  and  that  she  ^iras  not 
more  chargeable  for  being  an  infant  of  tender  years. 

There  is  no  just  or  legal  principle  which,  when  an  infent  is  himself  ft-ee  from 
negligence,  imputes  to  hhn  the  negligence  of  his  parent,  when  if  hi)  were  an 
adult  he  would  escape  it. 

The  principle  of  tlie  rule  is,  tliat  before  a  party  Can  be  made  liable  for  negligence, 
he  must  himself,  personally  or  by  his  agents,  have  been  guilty  of  it ;  that  be 
ought  not  to  be  chargeable  for  the  negligence  of  another,  over  whom  he  has  no 
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coDtroI  or  rightful  authority,  and  whose  negligence  he  had  no  rtostm  to  anti- 
cipate; and  that  though  this  doctrine  may  in  some  cases  expose  a  defendant 
to  an  action  where  if  the  action  were  brought  by  another  party,  for  damages 
resulting  frx)m  the  same  casualty,  he  Would  not  be  liable,  yet  it  works  il^O 
injustice,  as  it  never  allows  a  party  to  recover,  unless  his  adversary  has  been 
guilty  of  n^ligence^  and  he  himself  is  tr^  from  itw 

THIS  was  an  action  brought  to  recover  damages  arising 
from  an  injury  received  by  the  plaintiff  from  an  explosion 
of  gas  on  the  6th  of  December^  1861.  The  plaintiff  yraSf 
at  the  time  of  the  injury,  about  seven  years  old,  and  the 
house  in  which  she  was,  and  in  which  the  explosion  took  place, 
was  then  occupied  by  her  faUier.  The  gas  was  put  in 
through  the  cellar  wall  of  the  house,  by  the  defendant,  at 
the  instance  of  the  plaintiff's  father,  in  September,  1860. 
One  Donnelly  lived  in  the  north  part  of  the  house.  A  cel- 
lar extended  under  the  whole  house,  and  through  the  center, 
from  east  to  west,  ran  a  brick  partition.  A  door  led  from 
the  north  side  of  the  cellar  out  upon  the  street,  and  to  the 
east  of  this  door,  and  in  the  northeast  part  of  the  cellar^  the 
defendant'^  gas  pipe  entered.  There  was  a  coal  bin  in  that 
part  of  the  cellar^  made  by  a  wood  partition  about  a  foot 
east  of  the  doorway,  and  a  door  in  it,  about  eight  feet 
from  the  doorway.  This  bin  was  the  property  of  one  Grace, 
who  kept  it  locked,  and  the  plaintiff's  father  had  no  coutrol 
over  it.  The  plaintiff's  father  and  mother,  together  with 
herself^  occupied  the  south  part  of  the  house  on  the  first 
floor,  most  remote  from  the  pipe.  The  father  was  absent  at 
the  time  of  the  injury^  About  four  o'clock  in  the  afternoon, 
a  smell  of  gas  was  discovered,  in  the  house,  both  by  Don- 
nelly in  his  part  of  the  house  and  by  the  plaintiff's  mother 
in  her  part  of  the  house.  Donnelly  immediately  went  to  the 
cellar,  and  found  it  very  strong  there.  He  then. turned  the 
gas  off  the  meter  and  promptly  notified  the  defendant's  com- 
pany that  the  gas  was  escapingi  He  was  directed  by  the 
defendant  to  return  and  prevent  any  one  from  going  into 
the  cellar  tvith  a  light    He  did  so,  and  the  defendant  very 
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soon  sent  down  Smith,  one  of  its  servants,  a  common  laborer 
in  its  employ,  to  ascertain  where  the  leak  was.  He  entered 
the  cellar,  with  Donnelly,  and  found  the  smell  of  the  gas  so 
strong  that  it  was  dangerous.  In  the  absence  of  Donnelly, 
who  had  gone  to  get  the  key  of  the  coal  bin  of  Grace,  the 
defendant's  servant  struck  a  match,  and  thereby  ignited  the 
gas  in  the  cellar.  The  effect  was  terrible  and  inst-antaneous. 
The  interior  of  the  house  was  blown  to  pieces.  The  plaintiff 
andlier  mother  were  blown  up  to  the  ceiling  of  the  room  they 
were  in,  and  then  fell  through  the  crushed  and  broken  floor, 
together  with  pieces  of  boards  and  timbers  into  the  cellar. 
The  plaintiff's  left  thigh  bone  was  broken;  "The  leg  bono 
was  sticking  through  the  flesh  two  or  three  inches ;  a  flesh 
woimd  abote  the  kneepan ;  thigh  bone  protruding  through 
this  flesh  wound ;  the  bone  was  completely  peeled  off;  it  was 
necessary  to  saw  off  three  inches  of  the  bone ;  there  was  a 
permanent  shortened  limb,  and  stii^  knee  joint;  the  limb  is 
two  inches  shorter ;  there  was  a  great  deal  of  suffering,"  and 
the  plaintiff  was  confined  to  her  bed  three  months. 

Evidence  was  given  on  the  part  of  the  defendant  showing 
that  it  was  the  custom  of  the  company  to  require  any  leak 
to  be  reported  to  it  by  the  occupant,  arid,  upon  receiving 
such  report,  to  send  one  of  its  servants  to  ascertain  where 
the  leak  was ;  and  Smith  was,  in  this  instance,  sent  by  the 
defendant  for  that  purpose;  That  it  was  its  custom  to 
carry  its  pipe  to  the  inside  of  a  cellar  wall,  and  stop  there, 
but  that  they  never  let  gas  into  a  house  until  a  person  in 
their  employ  had  iospected  the  pipes  put  in  the  house  by  the 
owner,  and  had  approved  of  them  ;  and  that  in  this  case  an 
inspector  in  the  employ  of  the  defendant  had  inspected  and 
approved  of  the  pipes  put  up  in  the  house  by  the  plaintiff's 
father ;  and  they  were  in  fact,  originally,  well  and  thoroughly 
put  up.  It  also  appeared  that  a  leak  below  the  meter  was 
for  the  interest  of  the  defendant  to  stop,  although  it  should 
be  in  the  pipes  put  up  by  the  occupant ;  and  that  all  gas 
escaping  below  the  meter  was  the  loss  of  the  defendant,  and 
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no  loss  to  the  occupant ;  and  that  the  meters  ^ere  farnished 
by  the  defendant.  The  defendant  also  introduced  evidence 
tending  to  show  that  the  leak  was  in  a  pipe  called  a  bent) 
close  to  its  joint  with  the  service  pipe,  and  wae  not  put  in 
by  the  defendant ;  and  that  this  leak  was  below  the  meter. 

The  defendant,  at  the  close  of  the  evidence,  moved  for  a 
nonsuit,  substantially  on  the  grounds:  1st.  That  the  leak 
was  in  the  pipe  put  up  by  the  plaintiff's  father ;  2d.  That 
Smith  was,  in  part  at  least,  the  agent  of  the  tenants,  and 
the  defendant  not  responsible  for  his  negligence ;  3d.  That 
the  leak  being  in  the  defendant's  pipe,  the  act  of  Smith  was 
gratuitous  and  in  the  service  of  the  tenant,  and  the  defend- 
ant not  responsible.  The  motion  was  denied,  and  the  de- 
fendant excepted  The  defendant  in  various  forms  requested 
the  court  to  charge  the  jury  that  the  defendant  was  not 
responsible,  because  the  leak  was  in  Lannen's  pipe,  and  not 
in  the  defendant's  pipe ;  and  because  Smith  was,  in  part  at 
least,  the  agent  of  Lannen  or  of  the  tenants^  The  court 
refused  so  to  charge^  and  the  defendant  excepted.  The  court 
charged  that  Smith  was  the  defendant's  agent,  and  not  the 
plaintiff's,  in  ascertaining  the  locality  of  the  leak.  The  de- 
fendant excepted.  The  court  charged  that  if  the  injury  was 
caused  by  the  negligence  of  Smith,  in  lighting  a  match,  the 
defendant  was  liable.  The  defendant  excepted.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  $2000.  The  excep- 
tions were  ordered  to  be  heard  in  the  first  instance  at  a  gen- 
eral term.  So  far  as  they  are  material,  they  are  referred  to 
in  the  opinion  of  the  court. 

Samuel  Handy  for  the  respondent 

A.  J.  Parker  J  for  the  appellant 

By  the  Couriy  Hogsboom,  J.  The  evidence  of  negligence 
on  the  part  of  the  defendant  was  clear  and  decisive.  The 
casualty  was  the  direct  and  immediate  consequence  of  the 
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explosion,  and  this  was  caused  by  the  negligent  act  df  the  de- 
fendant's agent  in  lighting  a  match  in  the  midst  of  a  large 
quantity  of  inflammable  and  explosive  gas.  The  defendant's 
negligence  is  established  by  this  fact^  whether  Smith  was 
wholly  or  only  in  part  the  defendant's  agent. 

But  I  see  no  reason  to  doubt  the  correctness  of  the  judge's 
holding  that  Smith  was  exclusively  the  defendant's  agent. 
He  was  in  the  defendant's  employ,  and  sent  by  it— -certainly 
not  by  the  plaintiff  or  her  father — to  do  an  act  which  it  was 
the  defendant's  interest,  duty  and  custom  to  perform.  There 
was  no  request  to  perform  this  act,  on  the  part  of  the  plain- 
tiff or  her  father,  and  nothing  done  by  him,  which  would  give 
a  legal  claim  to  compensation  from  them. 

I  thihk,  also,  there  was  no  such  negligence  on  the  part  of 
the  plaintiff  established  as  would  have  justified  the  court  in 
nonsuiting  her,  or  in  takitlg  the  case  from  the  jury  adversely 
to  her. 

Whether  there  was  negligence  at  all,  either  by  the  plain- 
tiff or  her  father,  is  not  clear  from  the  evidence  •  at  least 
not  so  clear  as  to  entitle  the  court  to  nonsuit.  The  pipe  in 
which  the  leak  or  fracture  was  discovered  seems  to  have  been 
originally  put  up  with  care,  and  to  have  passed  inspection  at 
the  hands  of  the  defendant's  agent ;  and  so  far  as  the  evidence 
shows,  not  before  to  have  betrayed  any  flaws  or  defects. 
There  is  no  decisive  evidence  to  show — and  it  is  a  difficult 
question  to  solve — how  the  fracttire  was  produced.  It  may 
perhaps  have  been  by  an  accumulation  of  coal  upon  the  pipe ; 
it  may  have  been  by  some  sudden  jar  or  blow,  which  Was  the 
result  of  accident,  and  against  which  ordinary  prudence 
could  not  provide.  In  such  a  state  of  the  evidence  it  was  a 
question  for  the  jury,  and  we  must  assume  it  was  presented 
to  them  under  proper  instructions  from  the  court. 

Again.  Whether  if  there  Was  negligence  in  this  respect, 
it  was  of  that  direct  and  proximate  character  which  may  be 
said  to  have  contributed  to  the  catastrophe,  is  not  to  my 
mind  entirely  clear.  *  Assuming  that  the  house  belonged  to 
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and  was  in  the  possession  of  the  plaintiff  and  her  father,  per- 
haps they  would  have  a  right^  as  incident  to  that  property 
and  that  possession,  to  have  gas  in  their  oellary  if  it  were 
not  dangerous  to  other  persons.  Perhaps  we  ought  uot  to 
presume  that  fire  or  light  would  be  permitted  to  come  in 
contact  with  it,  especially  by  persons  aware  of  the  presence 
of  the  gas  and  the  danger  of  its  contact  with  fire,  Many  an 
article  of  an  inflammable  or  explosive  character  is  permitted 
to  be  kept  in  inhabited  dwellings,  by  law.  The  danger  arises 
from  some  other  material  being  brought  in  proximity  to  or 
contact  with  them.  It  is  hence  a  question  of  some  difficulty 
whether  the  act  of  permitting  the  gas  to  escape,  which  in 
itself  was  not  the  cause  of  the  explosion,  can  be  said  to  have 
contributed  to  it  in  any  such  direct  or  proximate  manner  as 
to  justify  the  imputation  of  such  negligence  as  should  defeat 
a  recovery  for  damages  consequent  upon  the  explosion. 
{Bernhardt  v.  Saratoga  B.  li,  Co.,  23  JIow.  166.  Cook  v. 
Champlain  Trans.  Co.,  1  Denio,  91.  Castle  v.  J)ureaj 
32  Barb.  480.  Barton  v.  City  of  Syracuse,  37  id.  292. 
Moore  v.  Ooedel,  7  Bosw.  591.  Byan  v,  Fowler,  24  N.  T. 
Jiep.  410.  Carroll  v.  N.  Y.  and  N.  H,  B.  B.  Co,,  \  Duer, 
571.  Colegrove  v.  N.  Y.  and  Harlem  B.  B.  Co.,  6  id.  382. 
aark  V.  Eighth  Av.  B.  B.  Co.,  32  Barb,  657.  Owen  v.  Hud. 
Hiv.  B.  B.  Co.,  7  Bosw,  329.) 

I  have  another  difficulty  on  the  question  of  the  plaintiff's 
negligence.  The  plaintiff  herself  was  not  negligent.  She 
was  lawfully  and  properly,  and  not  negligently  in  the  room 
-where  the  accident  occurred,  and  she  did  nothing  in  any  way 
to  produce  it.  The  only  way  in  which  she  can  be  held  liable 
for  negligence,  is  by  imputing  to  her  the  negligence  of  her 
father.  If  she  had  been  an  adult,  there  would  have  been  no 
ground  for  charging  her  with  personal  negligence.  Is  she 
more  chargeable  because  she  was  an  infant  of  tender  years  ? 
In  my  opinion  she  is  not.  There  are  cases,  undoubtedly, 
which  hold  an  infant  who  brings  an  action  for  damages 
resulting  from  negligence  responsible  for  his  own  negligence. 
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in  the  same  manDer  as  if  he  were  an  adult,  upon  the  ground 
that  infancy  must  be  employed  as  a  shield;  and  not  as  a 
sword,  and  upon  the  ground  that  the  negligence  of  the  parent 
or  guardian  which  allows  the  infant  to  be  placed  in  circum-^ 
stances  where  his  or  her  negligent  conduct  exposes  him  to 
injury,  must  be  imputed  to  him  when  he  comes  to  make  a 
claim  founded  upon  or  accompanied  by  an  act  of  negligence. 
(JSartfield  v.  Itoper,  21  Wend.  615.  Munger  v.  Tonavxxnda 
JR.  R.  Co.,  4  N.  Y.  Hep.  349.  Willeits  v.  Buffalo  and 
Boehester  B.  B.  Co.,  14  Barh.  385.)  But  I  know  of  no  just 
or  legal  principle  which,  when  the  infant  himself  is  free  from 
negligence,  imputes  to  him  the  negligence  of  the  parent, 
when,  if  he  were  an  adult,  he  would  escape  it.  This  would 
be,  1  think,  ^Wisiting  the  sins  of  the  fathers  upon  the  children^ 
to  an  extent  not  contemplated  in  the  decalogue^  or  in  the 
more  imperfect  digests  of  human  law. 
I  Perhaps  the  liability  may  be  claimed  to  attaoh  upon 
another  principle,  to  wit,  that  a  person  is  liable  for  the  neg- 
ligence of  another  person,  in  whose  company,  charge  or  con- 
trol he  may  happen  to  be.  But  this  position,  though 
sustained  by  respectable  authority,  is  not,  I  think,  in  accord- 
ance with  the  weight  of  authority  in  this  state.  In  Brown 
V.  N.  Y.  Central  B.  B.  Co.,  (31  Barb.  385,)  it  was  held  that 
when  the  plaintiff  while  traveling  in  a  stage  coach,  received 
an  injury  from  the  defendant's  cars  in  crossing  the  track,  the 
negligence  of  the  stage  coach  driver  was  chargeable  to  the 
plaintiff,  and  must  be  regarded,  for  all  the  purposes  of  an 
action,  against  the  defendants  for  the  injury,  as  the  negli- 
gence of  the  plaintiff.  The  contrary  was  held  at  the  circuit 
in  the  reported  case  of  Knapp  v.  Dagg,  (18  How.  Pr.  165;) 
also  in  the  Superior  Court  of  New  York,  in  the  case  of  Cb/e- 
grovt  V.  N.  T.  and  Harlem  B,  B.  Co,,  (6  Duer,  382,)  and 
in  the  Court  of  Appeals,  in  the  case  of  Chapman  v.  New 
Haven  B.  B.  Co.,  (19  N.  Y.  Bep.  341.)  In  the  last  case  it 
was  held  that  a  passenger  by  railroad  is  not  so  identified  with 
the  proprietors  of  the  train  conveying  him,  or  their  servants^ 
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aa  to  be  responsible  for  negligence  on  their  part.  He  may, 
therefore,  recover  against  the  proprietors  of  another  train  for 
damages  from  a  collision  through  their  negligence,  though 
there  was  such  negligence  in  the  management  of  the  train 
conveying  him  as  would  have  defeated  an  action  by  its 
owners.  See  further  as  to  the  extent  and  limitations  of  the 
rule,  the  following  cases:  ^artJield  v.  Roper ^  (21  Wend. 
615 ;)  Hunger  v.  Tonawanda  B,  R,  Co,,  (4  Comst.  349 ;) 
WilhUs  V.  Buf.  and  Roch.  R.  R.  Co,,  (14  Barb,  385 ;)  Man- 
gam  V.  Brooklyn  City  R.  R.  Co,,  (36  id,  230.) 

The  principle  of  the  rule  thus  established  is,  that  before  a 
party  can  be  liable  for  negligence,  he  must  hin^self  personally 
or  by  his  agents,  have  b^n  guilty  of  it ;  that  he  ought  not 
to  be  chargeable  for  the  negligence  of  another,  over  whose 
movements  he  has  no  control  or  rightful  authority,  and  whose 
negligence  be  had  no  reason  to  anticipate ;  and  that  though 
this  doctrine  may  in  some  casps  expose  a  defendant  to  an 
action  where,  if  the  action  were  brought  by  another  party  for 
damages  resulting  from  the  same  casualty,  he  would  not  be 
liable,  yet  it  works  no  injustice,  as  it  never  allows  a  party  to 
recover  unless  his  adversary  has  been  guilty  of  negligence, 
and  he  himself  is  free  from  it. 

The  other  questions  may  be  disposed  of  more  briefly. 

The  request  to  charge  that  if  the  leak  was  in  the  bend  put 
in  by  the  gas  fitter,  the  defendant  was  not  responsible  for  any 
thing  done  by  Smith  in  regard  to  its  repair,  was  properly 
overruled :  1st.  Because  Smith  did  nothing  towards  the 
repair  of  the  pipe.  2d.  Because,  as  we  have  held  Smith  to 
have  been  the  defendant's  agent  and  the  act  done  was  in  the 
line  of  his  agency,  the  defendant  would  have  been  responsi- 
ble for  his  acts. 

The  same  reasons  show  the  next  request  to  have  been  im- 
proper, to  wit,  the  request  to  charge  that  the  defendant  was 
not  liable  for  Smith's  negligence  if  the  leak  was  in  the  brass 
bend,  and  not  in  the  service  pipe.  Smith's  duties  extended 
to  such  examination  as  was   necessary  to  determine  the 
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localitif  of  the  leak  wherever  it  was^  and  the  catastrophe 
originated  in  the  improper  method  resorted  to  for  the  pur 
pose  of  pursuing  such  examination. 

I  think  all  the  other  exceptions  are  covered  hj  what  has 
been  already  said.  The  motion  for  a  new  trial  must  be 
denied^  and  the  plaintiff  must  have  judgment  on  the  verdict. 

Judgment  for  the  plaiAtiff. 

[Albavt  Gsvsbal  Tsbm,  December  4,  1S66.    S^ftboom,  Mifkr  aqd  LtgcMB, 
JuBtioes.] 


Bli?a.bb;th  p.  McCbaney  and  John  Copb^  Jun^  adm't',  &c. 
of  John  McCraney,  deceased,  t;^.  JuXiiirs  T.  Aldxn. 

Where  a  mortgage  on  lands  in  Wisconsin  and  the  bond  accompanying  the  same, 
executed  in  New  York,  were  alleged  to  be  usurious,  kdd  that  a  party  assert- 
ing the  valicUty  of  the  securities  was  bound  to  prove  what  the  statutes  qf 
Wisconsin  respecting  usury  were,  at.  the  time  the  securities  were  executed, 
or  abide  the  presumption  that  such  statutes  were  fn  accordance  with  our  own. 

Had  such  bond  and  mortgage  been  executed  in  Wisconsin,  perhaps  the  pre- 
sumption would  have  been  that  they  were  ralid.  But,  being  for  $1000,  upon 
a  loa^  of  only  |900 ;  J^dd  that  they  were  void  by  the  coQxmon  law ;  and  that, 
having  beei^  given  in  New  York,  it  was  for  a  party  asserting  their  validity  to 
show  that  the  statutes  of  Wisconsin  authorized  the  lender  to  take  a  bond  and 
mortgage  for  $1000,  upon  a  loan  of  only  $900. 

If  a  bond  ajid  mortgage  are  usurious  and  void,  a  subse<|uenl  bond  and  movt- 
gage»  for  which  the  former  securities  constitute  tl^  grea^r  portion  of  tba 
consideration,  will  also  be  usurious  and  void. 

When  mortgagors  have  proved,  in  an  action  for  surplus  moneys,  that  the  mort- 
gage was  usurious  and  void  as.  embracing,  for  a  part  of  its  consideration,  a 
prior  usurious  bond  and  mortgage,  that  proof  entitles  the  mortgagee  to  haro 
that  portion  of  the  consideration  of  such  mortgage  wl^oh  wa3  a  valid  pre- 
existing loan  of  pioney  from  him  to  the  mortgagors,  set  off  against  their 
claim  for  the  surplus  money  for  wluch  the  action  was  brought. 

THIS  aetion  was  tried  at  the  Otsego  circuity  in  June,  1865, 
when,  by  direction  of  the  court,  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiffs,  for  $1669.70,    The  defendant  mad«  a 


BROOME— MAY,  1866.  273 


McCraney  i^.  Alden. 


case,  containing  the  exceptions  he  took  on  the  trial,  which 
exceptions  the  judge  directed  to  be  heard  at  the  general  term 
in  the  first  instance,  and  suspended  judgment  in  the  meanr* 
time. 

X.  L.  Bundy^  for  the  plalntiflfs. 

Sturgea  d  Countryman^  for  the  defendant. 

By  the  Court,  Balcom,  J.  The  defendant  had  a  mort- 
gage which  was  executed  by  John  McCraney  and  Elizabeth 
P.  McCraney  on  a  piece  of  land,  owned  by  them,  in  the 
county  of  Otsego,  and  on  a  foreclosure  of  that  mortgage,  by 
advertisement  under  the  statute,  the  land  was  sold,  and  the 
defendant  purchased  it,  he  being  the  highest  bidder  therefor. 
This  action  was  brought  to  recover  the  surplus  of  the  de- 
fendant's bid  for  the  land  over  and  above  the  amount  of  that 
piortgage  and  the  costs  of  foreclosing  the  same.  And  the 
plaintiff  recovered  the  full  amount  of  such  surplus  with 
interest  thereon. 

The  defense  was  that  the  mortgagors  were  indebted  to  the 
dlefendant,  over  and  above  the  mortgage  that  was  foreclosed, 
for  money  he  had  lent  them,  and  in  the  sum  of  $1669,  and 
interest  thereon  on  a  mortgage  which  the  plaintiffs  executed 
to  him  on  the  above  mentioned  land  after  they  had  given  him 
the  mortgage  which  he  foreclosed.  The  plaintiffs  claimed 
that  the  junior  mortgage  for  $1669,  was  usurious  and  void. 
This  mortgage  was  given  for  money  which  the  defendant  lent 
to  the  mortgagors  who  were  the  original  plaintiffs  in  the  action, 
and  for  a  mortgage  of  $1000,  that  was  executed  by  Mrs. 
Elizabeth  P.  Baker  to  the  defendant  on  lands  in  the  state  of 
Wisconsin,  which  he  assigned  to  John  McCraney  after  the 
latter  married  Mrs.  Baker.  It  was  alleged  that  this  $1000 
mortgage  was  given  upon  a  corrupt  and  usurious  agreement 
for  $1000,  when  the  defendant  only  lent  the  mortgagor  the 
sutn  of  $900,  and  that  by  including  the  fuU  amount  of  this 
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have  that  portion  of  the  consideration  of  snoh  mortgage 
which  was  a  valid  pre-existing  loan  of  money  from  him  to 
the  mortgagors  set  off  against  their  claim  for  the  surplus 
money  for  which  the  action  was  brought.  {Hughes  v. 
Wheeler^  8  CWcn,  77.  liice  v.  Welling,  5  Wend.  595. 
Crippen  v.  Heermance,  9  Paige,  211.  LaFarge  v.  Herter, 
11  Barb.  168.) 

If  the  evidence  shows  that  the  above  mentioned  pre-exists 
ing  loan  was  made  by  the  defendant  to  Mrs.  McOraney  for 
her  sole  benefit,  the  amount  of  the  same,  with  interest 
thereon,  is,  notwithstandiog,  a  proper  set  off  in  this  action^ 
for  the  reason  that  her  husband,  John  McCraney,  has  died^ 
and  she  is  entitled,  as  survivor,  to  continue  the  action  for  her 
sole  benefit.  (See  2  Kenfa  Com.  9th  ed.  114>  115,  129^ 
130.  4  id.  401.  1  Bright  on  Husba7id  and  Wife,  45,  61^ 
62,  63,  67,  (fee.) 

It  follows  that  the  court  erred  in  directing  the  jury  to  find 
a  verdict  in  favor  of  the  plaintiffs  for  the  entire  sum  of  sur- 
plus money  for  which  the  action  was  brought. 

It  may  be  said  that  the  attention  of  the  court  was  not 
specifically  called  to  the  allegations  in  the  answer  that  the 
plaintiffs  were  indebted  to  the  defendant  for  money  lent  and 
advanced  by  him  to  them,  &c.  and  that  the  court  was  not 
specifically  requested  to  hold  that  the  defendant  was  entitled, 
upon  the  evidence,  to  have  that  portion  of  the  consideration 
of  tlie  usurious  mortgage  which  was  a  valid  pre-existing  debt 
due  from  the  mortgagors  to  the  defendant,  set  off  against  the 
plaintiffs'  demand.  But  this  is  a  hard  action,  so  far  as  it 
defeats  the  defendant's  claim  upon  his  mortgage  for  |ll669y 
and  his  counsel  excepted  to  the  direction  of  the  court  to  the 
jury  to  find  a  verdict  in  favor  of  the  plaintiffs  for  the  full 
amount  of  their  claim.  This  direction  prevented  the  jury 
from  allowing  the  defendant  any  set  off  whatever ;  and  the 
decision  of  the  Court  of  Appeals  in  Martin  v.  Cope,  (28 
JV^  7.  Rep.  180,)  justifies  us*  in  holding  such  direction  erro- 
neous and  the  exception  thereto  valid. 
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tt  is  proper  that  we  shonid  pass  upon  two  points 'made  by 
the  defendant's  counsel,  not  yet  noticedv  The  first  is,  that 
the  sale  and  conveyance  by  Mrs.  McCraney,  (who  executed 
the  knortgage  for  ^1000,)  of  two  hundred  and  forty  acres  of 
the  land  in  Wisconsin  included  in  that  mortgage,  to  Hun- 
tington, '^subject  to  the  payments,  conditions  and  agreements 
specified  and  contaiued  in"  such  mortgage,  and  the  retention 
by  Huntington  of  so  much  of  the  purchase  money  mentioned 
in  the  deed  to  him  as  was  necessary  to  pay  and  satisfy  that 
mortgage,  was  a  ratification  by  Mrs.  McCraney  of  its  validity, 
and  a  specific  appropriation  of  that  portion  of  such  real 
estate  to  its  payment,  and  created  a  valid  lien  to  the  amount 
of  such  mortgage,  upon  that  land  in  favor  of  the  mortgagee 
or  his  assignee,  who  was  John  McCraney. 

Granting  that  the  owner  of  that  mortgage  could  have 
enforced  it  against  the  above  mentioned  two  hundred  and 
forty  acres  of  land,  included  in  the  same,  it  does  not  follow 
that  the  usurious  consideration  for  which  it  was  given  fur- 
nishes an  incontestible  consideration  for  the  subsequent 
mortgage  for  $1669,  when  an  attempt  is  made  to  enforce  the 
covenants  in  the  latter  and  also  in  the  bond  that  accompanied 
it,  against  the  mortgagors  personally.  The  covenants  in  this 
mortgage,  and  also  in  the  bond  that  accompanied  it,  have  not 
been  freed  of  the  taint  of  usur}"^,  and  they  remain  as  invalid 
as  tbey  were  before  the  defendant  assigned  SUch  mortgage  and 
bond  to  John  McCraney. 

The  second  point,  to  which  referetice  has  been  made,  is 
that  the  assignment  of  the  mortgage  for  $1000  by  the  defend- 
ant to  John  McCraney,  and  the  taking  in  part  consideration 
therefor,  of  the  subsequent  mortgage  for  $1669  from  the 
latter  and  his  wife,  so  changed  the  relations  of  the  parties  to 
the  £)nner  mortgage  that  Mrst  McCraney  could  not  allege 
that  such  mortgage  made  the  consideration  of  the  other  and 
subsequent  one  usurious  and  void.     The  decisions  in  Bearce 
V.  BoTBtow^  (9  M(U8.  Rep.  45,)  Jackecn  v.  Henrj^  (10 
John.  165|)  and  other  kindred  casesi  do  not  sustain  this 
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proposition.  Mrs.  McCraney  executed  the  second  mortgage, 
as  well  as  the  first,  and  the  fact  that  her  husband  was  not 
a  party  to  the  first,  but  executed  the  second,  does  not  purge 
the  latter  of  the  usurious  taint  brought  into  it  from  the  for- 
mer. And  the  defendant  can  not  have  the  benefit  of  the 
mortgage  for  $1669  in  this  action,  unless  he  can  enforce  it 
personally  against  Mrs*  McCraney,  as  well  as  her  husband. 

We  must  therefore  hold  that  these  last  two  points  of  the 
defendant's  counsel  are  untenable. 

But  a  new  ttial  should  be  granted  for  the  error  of  the 
court  in  directing  the  jury  to  find  a  verdict  fol*  the  plaintiffs 
for  the  full  amount  of  surplus  money  claimed  by  them. 

New  trial  granted. 

[Beooxb  Obvbsal  Tbbx,  May  8, 1866.    Fatktrt  Mom^  Baleom  and  Boards 
man,  JuBtioM.] 


•  •• 


WiNTERMUTE  V8,  LiGHT* 

Whehe  the  oWner  ot  land  oonveys  the  SAine,  by  an  absolute  conveyance,  wwm 
platUtf  set  in  the  ground  and  growing  there  at  the  time,  will  pate  by  the  con- 
Teyanoe,  notwithstanding  a  pard  reterpatim  thereof,  by  the  grantor. 

Id  September,  1868,  S.  being  in  poesession  of  land  as  tenant  of  W.,  under  a 
lease  that  would  not  expire  until  April,  1865,  had  growing  thereon  certain 
wine  plants,  which  he  liad  set  out  in  June,  1868.  He  purchased  the  premiaes 
of  W.,  and  took  a  conreyance  thereof,  in  said  mouth  of  September,  at  the 
request  of  L.,  and  fdr  his  benefit,  and  upon  the  understanding  that  he  was  to 
occupy  the  farm,  as  L.'s  tenant,  until  April,  1864.  lAe  paid  W.  a  part  of  the 
purchase  money,  which  L.  had  furnished  for  that  purpose,  and  gave  a  mort- 
gage on  the  land,  to  secure  the  balance.  S.  then  executed  a  deed  of  the  land 
to  L.  subject  to  thb  payment  of  the  mortgage. 

JSMtf  that  the  effect  of  the  agreemetit  and  of  S.  purchasihg  the  farm  fh>m  W. 
and  conveying  it  to  L.  was  to  make  B.  the  tenant  of  L.  instead  of  the  tenant 
of  W.,  from  the  date  of  such  conveyance,  until  AprO,  1864. 

That  8.  having  set  out  the  wine  plants  as  tenant,  his  change  of  landlords  did 
not  divest  him  of  his  title  to  the  tome.  Ahd  that  the  fact  that  the  legal  title 
to  the  farm  passed  through  himj  in  chabging  his  landlords,  did  not  alter 
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illgbts  aa  tHiant ;  because  of  the  agreement,  by  which  it  was  stipulated  that 
he  should  remain  a  tenant. 

S^  tUo,  that  the  facts  of  the  case  did  not  Justify  the  admission  of  oTidenoe  to 
▼ary  the  effect  of  the  deed  A*om  S.  to  L.,  by  showing  tliat  at  the  time  such 
deed  was  executed  or  delirered,  8.  mode  a  parol  "reservation  of  the  wine  plants. 

"Wine  plants,  growing  upon  a  farm,  are,  as  between  landlord  and  tenant,  per- 
sonal property,  and  the  latter  has  a  right  to  removcj  them. 

If  the  tenant  executes  a  mortgage  upon  such  plants,  the  same  is  valid,  as 
between  the  parties  to  it,  and  will  enable  the  mortgagee,  by  foreclosure  and 
sale,  to  Acquire  the  mortgagor's  right  of  remoral. 

THIS  was  an  action  to  recover  damages  for  thd  conVel^ion 
of  five  hundred  wine  plants.  The  plaintiff  claimed  to 
have  derived  title  to  the  plants  titider  a  person&l  mortgage^ 
dated  the  26th  day  of  September,  1863,  which  Ivas  given  to 
him  by  Matthew  Staring.  The  plants  were  set  in  the  ground 
on  a  farm  in  Chemung  county,  by  Staring,  in  June,  1863. 
He  thefi  occupied  the  farm  as  tenant  of  John  E.  Westlake, 
and  the  formei*  Continued  so  to  occupy  the  faml  as  tenant  of 
the  lattef  until  the  23d  or  26th  day  of  September,  1863,  and 
Staring^s  tenancy  under  Westlake  would  not  have  expired 
until  the  spring  of  1865,  if  the  fai-m  had  not  been  sold  as 
hereinaftet  stated. 

The  defendant  agreed  with  Staring,  in  September,  1863, 
that  if  the  lattei*  would  buy  the  farm  of  Westlake  fur  $4500, 
for  him,  he  would  pay  Staring  $50,  and  also  give  him  the 
use  of  the  farm,  under  his  lease  from  Westlake,  until  the 
spring  of  1864.  About  the  23d  day  of  September,  1863, 
Staring  purchased  the  farm  of  Westlake  for  $4500  and  paid 
Wfetlake  $1000  down,  which  he  had  received  of  the  defend- 
ant for  that  purpose.  Staring  took  a  deed  of  the  farm  to 
himself  as  grantee,  which  Was  dated  the  26th  day  of  Sep- 
tember, 1863,  though  the  certificate  on  it  of  the  grantor's 
acknowledgment  of  the  same  is  dated  the  23d  day  of  that 
month,  in  the  same  year.  Staring  gave  Westlake  a  mortgage 
on  the  farm  for  $3500,  to  secure  the  unpaid  portion  of  the 
purchase  money.  He  gave  the  defendant  a  deed  of  the  farm, 
dated  the  26th  day  of  September,  1863,  though  the  certifi- 
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cate  on  it  of  the  grantor's  acknowledgment  thereof  is  dated 
the  23d  day  of  that  month,  in  the  same  year.  This  deed  was 
subject  to  the  mortgage  on  the  farm  that  Staring  gave  to 
Westlake,  for  $3500,  and  the  deed  contained  a  covenant  hj 
the  defendant  to  pay  that  mortgage. 

Some  evidence  waa  given  that  tended  to  show  the  two  deeds 
above  mentioned  were  executed  and  delivered  on  the  23d  day 
of  September,  1863,  notwithstanding  they  were  dated  the 
26th  day  of  that  month.  And  some  evidence  was  also  given 
to  show  that  Staring  executed  the  personal  mortgage,  above 
mentioned,  to  the  plaintiff  on  the  23d  day  of  September, 
1863,  though  it  bears  date  the  26  th  day  of  that  month. 

The  defendant  paid  Staring  the  $50  he  promised  him,  and 
permitted  him  to  occupy  the  farm  until  April,  1864.  The 
plaintiff  employed  a  person  to  sell  the  property  mentioned  in 
hie  personal  mortgage  from  Staring,  at  public  auction,  in 
February,  1864,  and  the  plaintiff  then  bid  off  the  same, 
including  the  wine  plants  in  question.  The  defendant  took 
possession  of  the  farm  about  the  1st  of  April,  1864,  as  owner. 
The  plaintiff  then  requested  the  defendant  to  permit  him  to 
take  off  the  wine  plants  in  question,  which  were  then  remain- 
ing in  the  ground,  on  the  farm,  as  they  grew  the  previous 
year ;  but  the  defendant  refused  to  permit  him  to  take  them 
away,  and  kept  them. 

The  plaintiff  was  permitted  to  prove,  subject  to  an  objec- 
tion and  exception  on  the  part  of  the  defendant,  that  Staring 
reserved  the  wine  plants  by  a  parol  agreement,  when  he  con- 
veyed the  farm  to  the  defendant 

A  witness  for  the  plaintiff  testified  that  wine  plants  are 
usually  taken  out  of  the  ground  every  year,  and  that  that 
is  the  best  way  to  cultivate  them,  but  that  they  would  do 
very  well  by  leaving  them  two  years  in  the  ground ;  that 
the  plant  is  a  species  of  rhubarb,  and  that  it  is  cultivated  in 
the  same  manner  that  rhubarb  is ;  that  it  will  continue  to 
grow,  in  proper  soil,  for  a  number  of  years,  like  raspberries, 
grapes  or  hops ;  that  the  cultivation  of  it  is  similar  to  that 
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of  hops,  and  that  it  is  usual  for  persons  caltivating  wine 
Tplant  roots  for  wine,  to  replant  them  every  year  or  every 
lecond  year ;  that  they  may  be  set  out  in  the  spring  or  fall, 
iividence  was  given  as  to  the  value  of  the  plants  in  question. 

The  plaintiff  introduced  in  evidence,  under  the  defendant's 
objection  and  exception,  an  assignment  to  him  from  Staring 
of  the  lease  of  the  farm  the  latter  had  of  Westlake.  But  it 
is  not  set  out  in  the  case,  nor  is  its  date  given. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  eight 
different  grounds,  among  which  were,  that  the  roots  or  plants 
not  being  annual  productions  of  the  land,  were  real  property 
and  all  parol  agreements  in  relation  to  the  same  were  void ; 
that  the  chattel  mortgage  did  not  pass  the  title  to  the  wine 
plants  to  the  plaintiff ;  they  at  the  time  of  its  execution 
being  in  the  ground  and  real  property,  and  never  since  having 
been  severed  from  the  soil ;  that  the  title  to  the  wine  roots 
which  were  growing  in  the  ground  passed  to  the  defendant 
by  the  deed  to  him  from  Staring.  The  motion  for  a  nonsuit 
was  denied,  and  the  defendant's  counsel  excepted. 

The  defendant  testified  that  Staring  made  no  reservation 
of  the  wine  plants,  and  that  he  had  never  conceded  that  they 
belonged  to  Staring  or  to  the  plaintiff. 

The  plaintiff  gave  some  evidence  that  tended  to  show  the 
defendant  recognized  Staring  to  be  the  owner  of  the  plants 
in  question  after  the  defendant  took  his  deed  of  the  farm. 

The  defendant's  counsel  requested  the  coUrt  to  direct  the 
jury  to  find  a  verdict  in  favor  of  the  defendant,  which  the 
court  refused  to  do,  and  the  defendant's  counsel  excepted. 

The  court  submitted  the  question  to  the  jury  whether 
Staring,  in  making  the  arrangements  with  the  defendant, 
omitted  to  inform  him  that  he  had  any  interest  in  the  farm 
except  to  remain  on  it  until  the  next  spring ;  to  which  the 
defendant's  counsel  excepted. 

The  court  charged  the  jury,  in  substance,  that  the  title  to 
the  farm  was  to  be  considered  as  having  been  transferred 
directly  from  Westlake  to  the  defendant  \  and  the  fact  that 
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the  title  passed  through  Staring,  his  i^ent,  did  not  entitle 
him  to  the  plants,  as  having  purchased  them  from  Staring. 
This  portion  of  the  charge  was  excepted  to  by  the  defendant. 

The  defendant's '  counsel,  among  other  things,  requested 
the  court  to  charge  the  jury  that  the  plants  were  real  prop- 
erty while  growing  in  the  ground,  which  was  refused,  and  the 
defendant's  counsel  excepted;  that  the  conveyance  from 
Westlake  to  Staring  passed  the  legal  title  to  the  land  to  the 
latter,  and  that  the  conveyance  from  Staring  to  the  defend- 
ant passed  the  legal  title  to  the  land  including  the  wine  roots 
in  question,  to  the  defendant,  which  was  refused,  and  the 
defendant's  counsel  excepted;  that  there  can  be  no  parol 
exception  or  reservation  of  such  property  as  wine  plants, 
while  growing  in  the  ground^  on  conveying  the  land  by  deed, 
which  was  refused^  and  the  defendant's  counsel  excepted; 
that  all  prior  negotiations  between  Staring  and  the  defend- 
ant were  merged  in  the  deeds,  and  the  roots  not  being 
reserved  or  excepted  in  the  conveyances,  the  title  to  them 
passed  by  the  deeds,  which  was  refused,  and  the  defendant's 
counsel  excepted. 

The  court  charged  the  jury  id  substance,  that  Staring 
acted ms  agent  of  the  defendant  in  purchasing  the  farm  and 
conveying  it  to  the  defendant,  and  did  not  lose  title  to  the 
plants  by  his  conveyance  to  the  defendant;  which  was 
excepted  to  by  the  defendant's  counsel. 

Any  other  facts  that  are  necessary  to  a  correct  uiiderstand- 
ing  of  the  decision  of  this  cotlrt  are  sufficiently  stated  in  the 
opinioui 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$59.28  (damages.  The  defendant's  exceptions  were  directed 
to  be  heard  in  the  first  instance  at  the  general  term  of  the 
court,  and  judgment  in  the  meantime  was  suspended. 

W,  L,  Dailef/y  for  the  plaintifiL 

E.  H.  Benn^  for  the  defeudantt 


BROOMB— MAY,  1866.  £83 


■■I 


WiDtermtite  v.  Light 


Bai.com,  J.  The  law  as  to  what  will  pass  by  a  deed  of 
^and  is  stated  by  Chancellor  Kent  in  his  Commeniaries^ 
vol.  4,  p.  549,  9th  ed,)  to  be,  that,  "Upon  a  conveyance  of 
xand  and  delivery  of  possession,  it  has  been  adjudged  that 
>he  growing  grain  does  not  pass  to  the  vendee,  for  it  is 
deemed  to  be  personiSkl  estate.  (Smith  v.  Johnson^  1  PenroBe^ 
4tl\,)  A  contrary  rule  wus,  however,  previously  declared  iA 
JFoote  v.  Calvin^  (3  John,  216,)  and  likewise  in  Kittredge  V. 
Woods,  (3  A".  H.  Sep.  503.)  If  the  knd  be  sold  without 
any  resei*vation  of  the  crops  in  the  ground,  the  law  is  strict^ 
as  bet\^een  vendor  and  vendee  ;  and  I  apprehend  the  weight 
of  authority  to  be  in  favor  of  the  existence  of  the  rule  that 
the  conveyance  of  the  fee  carries  with  it  whatever  is  attached 
to  the  soil,  be  it  grain  gtowing,  or  any  thing  else ;  and  that 
it  leaves  exceptions  to  the  rule  to  rest  upon  reservations  lo 
be  made  by  the  vendor.  The  rule  was  so  understood  and 
declared  itt  XJrews  v.  Pendleiony  (1  Leigh's  P'irg.  R.  297.'*) 

The  case  of  Smith  V.  Johnson^  first  above  cited,  was  de- 
cided by  the  Supreme  Oourt  of  Pennsylvania,  in  1830 ;  but 
it  was  overruled  by.  the  same  court  in  1838,  in  T^ilkins  v. 
Vashbiiider,  (7  Wat^s  B.  378,)  where  it  was  adjudged  that 
a  conveyance  of  land  conveys  the  grain  growing  upon  it  to 
the  purchaser ;  and  that  the  fact  th^t  the  vendor  took  care  of 
the  graih  growing,  and  the  fences  Ground  it,  after  the  con* 
Tcyance,  without  objection  from  the  vendee,  does  not  alt^  the 
rights  of  the  parties.  The  Supreme  Court  of  Arkansas  de- 
cided, in  1849,  that  Where  a  party  executes  an  absolute  deed 
in  fee  of  the  soil,  without  reservation  of  the  growing  crop, 
his  interest  in  such  crop  also  passes  by  such  conveyance ; 
and  that  a  reservation  of  the  crop  can  not  be  established  by 
parol  evidence.  {Gibbons  V.  Dillingkamtonj  5  Eng,  R,  9.) 
But  the  latter  proposition  has  been  repudiated  in  Ohio  and 
Pennsylvania.  {See  Baker  v.  Jordan,  3  Ohio  Rep,  N.  S. 
438  ;  Lauchner  v.  Rex,  20  Penn.  R.  464.) 

The  Supreme  Court  of  this  state  decided,  in  Austin  v. 
Savoyer,  (9  Cowen,  39,)  where  A.  quit-claimed  land  to  W.  on 
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which  a  crop  of  wheat  was  growing,  reserving  the  wheat  by 
parol,  both  at  the  time  the  quit-claim  was  executed  and  in  a 
previous  conversation,  when  it  was  agreed  by  the  parties  that 
it  should  be  reserved,  that  such  reservation  was  inadmissible 
to  contradict  the  conveyance  in  writing,  which  carried  the 
title  of  the  wheat  with  the  land.  {See  Hilliard  on  Real 
Fropertffy  vol  1,  Sd  edx  11,  12.)  The  xjorrectness  of  this 
rule  has  never  been  questioned  by  any  court  in  this  state,  and 
we  must  adhei'e  to  it  so  far  as  it  is  applicable  to  this  case. 
It  settles  the  question  that  the  wine  plants  in  dispute  could 
not  be  reserved,  by  parol,  by  Staring,  from  the  effect  of  his 
deed  of  the  land  to  the  defendant. 

But  another  question  is  whether  the  facts  we  shall  pres- 
ently state  do  not  prevent  that  deed  from  vesting  the  title 
to  the  plants  in  the  defendant.  Staring  was  in  possession  of 
the  land  as  tenant  of  Westlake,  in  September,  1863,  under 
a  lease  that  would  not  expire  until  April,  1865.*  He  set 
out  the  wine  plants  in  June,  1863.  He  purchased  the  land 
of  Westlake  and  took  a  wan-anty  deed  of  it  from  him,  in 
September  of  that  year.  He  made  the  purchase  at  the 
request  of  the  defendant  and  for  his  benefit,  and  upon  the 
understanding  that  he  was  to  occupy  the  farm  as  tenant 
until  April,  1864.  He  paid  Westlake  $1000  towards  the 
farm,  whiah  money  he  received  of  the  defendant  for  that  pur- 
pose* He  gave  a  mortgage  on  the  farm  to  Westlake  to 
secure  the  payment  of  the  residue  of  the  purchase  money, 
which  was  $3500.  It  is  true  that  the  defendant  testified 
and  insisted  that  he  did  not  authorize  Staring  to  take  a  deed 
of  the  farm  to  himself,  or  to  give  the  mortgage.  But  when 
he  was  informed  what  Staring  had. done,  he  took  a  warranty 
deed  of  the  farm  from  him  subject  to  the  payment  of  the 
mortgage  Staring  had  given  thereon,  in  which  deed  he  cov- 
enanted to  pay  such  mortgage.  The  effect  of  the  business 
was  the  same  that  it  would  have  been  if  Staring  had  taken 
a  contract  of  Westlake  for  the  farm  to  the  defendant  and 
had  paid  the  $1000,  thereon,  and  the  defendant  had  then 
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taken  a  deed  of  the  farm  from  Westlake  and  given  him  a 
mortgage  thereon  for  the  remainder  of  the  purchase  money. 

The  defendant  agreed  to  pay  Staring  fifty  dollars  for  buy- 
ing the  farm^  and  to  allow  him  to  occupy  it^  as  his  tenant, 
until  April,  1864,  without  paying  any  rent  therefor.  The 
defendant  paid  the  $50  to  Staring  and  permitted  him  to 
occupy  the  farm  until  April,  1864,  without  exacting  any 
rent  of  him.  These  facts  and  circumstances  did  not  justify 
a  variation  of  the  legal  effect  of  the  deed  from  Staring  to 
the  defendant  by  evidence  that  the  former  made  a  parol 
reservation  of  the  wine  plants  when  he  executed  the  deed  or 
delivered  it  to  the  latter.  But  as  soon  as  Staring  delivered 
his  deed  to  the  defendant  he  became  the  tenant  of  the  latter, 
of  the  farm,  until  the  following  April,  by  virtue  of  the  agree- 
ment between  them  that  he  should  be  such  tenant ;  and  he 
was  in  possession  of  the  farm  as  such  tenant  from  the  deliv- 
ery of  that  deed.  The  effect  of  that  agreement  and  of 
Staring  purchasing  the  farm  of  Westlake  and  conveying  it  to 
the  defendant,  was  to  make  Staring  the  tenant  of  the  de- 
fendant instead  of  Westlake,  from  the  date  of  such  convey- 
ance until  April,  1864.  That  was  all.  He  had  set  out  the 
wine  plants  as  tenant,  and  his  change  of  landlords  did 
not  divest  him  of  his  title  to  the  same.  The  fact  that  the 
legal  title  to  the  farm  passed  through  him,  in  changing  his 
landlords,  did  not  alter  his  rights  as  tenant ;  for  the  agree- 
ment  by  which  it  was  done,  and  which  stipulated  that  he 
should  remain  a  tenant,  was  executed.  His  mortgage  of  the 
wine  plants  to  the  plaintiff,  on  the  26th  day  of  September, 
1863,  was  therefore  valid,  and  the  plaintiff  acquired  the  legal 
title  to  the  same  when  he  purchased  them  by  virtue  of  the 
sale  under  his  mortgage  in  February,  1864. 

The  mortgage  was  good  as  between  the  parties  to  it,  and 
as  the  defendant  had  no  title  to  the  wine  plants,  he  was  never 
in  a  position  to  question  its  validity,  though  it  had  not  been 
filed  in  the  office  of  the  town  clerk 
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The  wine  plants  were  personal  property,  as  between  Sti^^ 
ing,  the  tenant  of  the  farm,  and  the  defendant,  who  was 
his  landlord.  Staring  had  the  right  to  remove  them  from 
the  farm,  and  his  mortgage  to  the  plaintiff  enabled  the  latter 
to  acquire  the  same  rights  (Smiti^  v.  Jenka^  1  Denio  580. 
8.  C.  3  id,  592.  8.  C,  1  Comat  90.  8m{th  v.  Benson, 
1  Hilt,  176.  Ford  v.  Cobb,  20  K  Y,  liep.  344.  IFarren  v. 
Leland,^  2  Barb,  613,  1  id,  542,  Whipple  v.  Ibo^,  ?  /oA». 
418.     Stewart  v.  Doughty,  9  ic/.  108.) 

The  plaintiff  had  a  perfect  title  to  the  wine  plants,  ax^d 
the  only  questions  for  the  jury  were  whether  the  defendant 
converted  the  plants,  ai^d  the  an^ount  of  damages  the  plain- 
tiff was  entitled  to  recover;  and  na  error  was  committed  on 
either  of  those  questions. 

No  error  was  committed  by  the  judge  by  the  rejection  of 
any  evidence  offered  by  the  defendant,  and  whatever  errors 
he  committed  by  the  admission  of  evidence  offered  by  the 
plaintiff,  were  wholly  immaterial  and  did  not  affect  any  legal 
right  of  the  defbndant^  in  the  least.  The  defendant  was  no 
more  prejudiced  by  the  erroneous  admbsion  of  evidence  of  a 
parol  reservation  of  the  plants  by  Staring^  when  he  con* 
veyed  the  farm  to  him,  than  he  would  have  been  by  proof  of 
the  health  of  the  parties  at  that  time. 

As  the  plaintiff*  was  clearly  entitled  to  recover,  upon  the 
undisputed  legal  evidence  in  the  case,  the  defendant's  motion 
fbr  a  new  trial  should  be  denied^  with  costs,  (See  Austin  y« 
Sawyer,  9  Cowen,  39.) 

Parkbb  and  Masok,  JJ.  concurred. 

BoABDMAK,  J.  dissented. 

Motion  for  new  trial  denied. 

[Bbooxi  Obv«aal  TiuVi  'Uaj  %  18M.    JW^fr,  4(»mm,  Bek&m  and  Bwr^bium, 
JusUoM.] 


BROOMS-JULY,  1866.  287 


Thompson  and  others  vs.  Howb. 

Where  a  penalty  given  by  statute,  for  the  commission  of  a  fraud,  fs  by  the 
terms  of  the  statute  "  to  be  sued  for  in  any  court  of  competent  Jurisdiction, 
for  the  heneJU  of  the  person  or  persons,  &c.  upof)  whom  such  fhiud  shall  be 
committed,"  in  the  absence  of  any  specification,  in  terms,  by  whom  the  action 
is  to  be  brought,  it  must  be  in  the  names  of  the  persons  for  whose  benefit 

•  the  suit  is  prosecuted;  i.  e.  in  the  names  of  the  real  parties  in  interest. 

Accordingly,  an  action  for  a  penalty  under  the  act  of  May  2, 1864,  "  to  protect 
butter  and  cheese  manufacturers,"  {Latcs  of  1864,  eh,  518,)  for  supplying  to  a 
cheese  manufactory  slcimmed  milk  and  milk  diluted  with  water,  to  be  manu- 
factured into  cheese,  is  properly  brought  in  the  names  of  the  owner  of  the 
&ctory  and. the  persons  bringing  milk  to  the  factory  to  be  manufinctured  into 
cheese ;  where  .the  arrangement  between  the  parties  is  that  the  milk  brought 
by  each  person  shall  be  weighed  as  delivered  at  the  factory,  run  into  reoeiiring 
▼ats  and  made  into  cheese ;  and  when  the  cheese  is  sold,  the  money  shall  be 
divided  among  the  customers,  according  to  the  quantity  of  milk  furnished  by 
each,  after  deducting  the  cost  of  manufacturing. 

It  is  not  necessary  that  a  statute  giving  a  peouniary  penalty  or  forfeiture  should 
in  terms  direct  in  whose  name  the  action  for  ita  recovery  shall  be  brought. 
When  it  is  given  to  a  party  injured  or  aggrieved  by  the  act  or  omission  of 
another,  such  party,  in  the  absence  of  any  provision  to  the  contrary,  may 
bring  the  action  for  its  recovery,  in  his  own  name. 

APPEAL  from  an  order  of  a  county  court  denying  a  mo- 
tion for  a  new  trial. 

J.  S.  NewtoUy  for  the  plaintififs,  (appellants.) 

8.  S,  Merritt^  for  the  defendant^  (respondent.)  • 

By  the  Court,  Parker,  P.  J.  This  action  was  originally 
brought  in  a  justice's  court,  to  recover  a  penalty  against  the 
defendant  for  supplying  to  a  cheese  manufactory  skimmed  milk 
and  milk  diluted  with  water,  to  be  manufactured  into  cheese. 
In  that  court  a  judgment  for  more  than  fifty  dollars  was 
obtained.  An  appeal  was  taken  to  the  county  court,  and 
upon  the  trial  of  the  action  in  that  court,  the  plaintiffs  were 
nonsuited,  on  the  ground  that  they  were  Qot  the  proper  par- 
lias  to  bring  the  actiou. 
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The  act  under  which  the  penalty  was  incurred  was  as  fol- 
lows :  "  Whoever  shall  knowingly  sell,  supply  or  bring  to  be 
manufactured,  to  any  cheese  or  butter  manufactory  in  this 
state,  any  milk  diluted  with  water,  or  in  any  way  adulter- 
ated, or  milk  from  which  any  cream  has  been  taken,  or  milk 
commonly  known  as  'skimmed  milk,'  or  whoever  shall  keep 
back  any  part  of  the  milk  known  as  ^  strippings/  shall,  for 
every  such  offense,  forfeit  and  pay  a  sum  not  less  than  twenty- 
five  dollars,  nor  more  than  one  hundred  dollars,  with  costs  of 
suit,  to  be  sued  for  in  any  court  of  competent  jurisdiction^ 
for  the  benefit  of  the  person  or  persons,  firm,  association  or 
corporation  upon  whom  such  fraud  shall  be  committed.'^ 
(Sess.  Laws  of  1864,  ch.  518.) 

It  was  shown  that  the  plaintiff  Thompson  waa  the  owner 
of  a  cheese  factory  in  the  town  of  Otselic,  Chenango  county  ; 
that  from  the  Ist  of  June  to  the  11th  of  July,  1864,  the  other 
plaintiffs  and  the  defendant  brought  milk  to  his  factory  to  be 
manufactured  into  cheese,  and  that  he,  also,  during  the  same 
time,  supplied  milk  at  the  factory  for  the  same  purpose ;  that 
.  the  arrangement  between  the  parties  was,  and  such  was  the 
practice,  that  every  man's  milk  should  be  weighed  from  day 
to  day,  morning  and  evening,  as  it  was  delivered  at  the  fac- 
tory, and  then  run  into  receiving  vats,  prepared  for  all  the 
milk  received  from  all  the  customers,  from  which  it  was  man- 
ufactured into  cheese;  that  when  the  cheese  was  sold,  the 
money  w(^s  to  be  divided  according  to  the  weight  of  the  milk, 
deducting  one  cent  per  pound,  which  went  to  Thompson  for 
manufacturing,  and  the  cost  of  the  findings  (rennet,  annate, 
&c,)  which  Thompson  furnished,  chargeable  to  each  man's 
quantity. 

If  the  defendant  was  guilty  of  watering  or  skimming  his 
milk  before  he  took  it  to  the  factory,  it  is  manifest  that  the 
plaintifis,  and  they  only,  were  the  persons  thereby  defrauded, 
and  the  penalty  which  the  defendant  thereby  forfeited  is,  by 
the  terms  of  the  act,  "  to  be  sued  for  in  any  court  of  compe- 
tent jurisdiction, /or  the  benefit  of  the  person  or  persons,  &c. 


*» 
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upon  whom  such  fraud  shall  ho  committed  ;"  that  is,  in  this 
case,  the  plaintiffs.  Now  it  is  true  that  the  act  does  not,  in 
terms,  specify  hj  whom  the  action  is  to  be  brought,  but  in 
the  absence  of  any  such  specification  it  must  be  held,  I  think, 
that  it  must  be  in  the  names  of  the  persons  for  whose  benefit 
the  suit  is  brought ;  or,  in  the  language  of  the  Code,  that  it 
<<  must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est." This  is  the  rule  established  by  the  Code,  (§  111,)  and, 
with  the  exceptions  specified  in  sections  111,  113, 114  and 
119,  and  others  it  may  be,  specially  provided  for  in  certain 
statutes,  is  universal.  This  case  ia  not  within  either  of  the 
exceptions,  and  I  am  therefore  unable  to  see  why  the  action 
is  not  well  brought  by  these  plaintiffs. 

On  the  subject  of  actions  for  penalties  and  forfeitures,  i1 
was  provided  by  the  Revised  Statutes,  that "  when  a  pecuniary 
penalty  or  forfeiture  is  speciaUy  granted  by  law  to  any  per- 
son  injured  or  aggrieved  by  any  act  or  omission  of  another, 
the  same  may  be  sued  for  in  an  action  of  debt,  or  in  an  action 
of  assumpsit,"  (2  B.  8.  480,  §  1,  1^^  ed.)  that  is,  sued  for  by 
the  person  to  whom  the  penalty  is  granted.  Such  is  the 
meaning  of  the  section,  as  shown  by  the  whole  scope  of  the 
article  in  which  it  is  found — by  the  universal  understanding 
and  practice  of  the  profession — by  the  well  established  forms 
of  pleading — and  by  the  virtual  concession  of  the  courts.  It 
is  not  necessary,  then,  that  the  act  granting  a  pecuniary  pen- 
alty or  forfeiture  in  such  cases  should,  in  terms,  provide  in 
whose  name  the  action  for  its  recovery  should  be  brought. 
Where  it  is  given  to  a  party  injured  or  aggrieved  by  the  act 
or  omission  of  another,  as  in  the  case  at  bar,  such  party,  in 
the  absence  of  any  provision  to  the  contrary,  may  bring  the 
action  for  its  recovery  in  his  own  name.  (2  Wait's  Law  dk 
Pr.  284 ;  and  see  4  DeniOy  374 ;  2  Oomst.  182.) 

The  case  of  Seward  v.  Beachy  (29  Barb.  239,)  relied  upon 
by  the  respondent,  is  not  in  conflict  with  the  view  above 
taken.  That  was  an  action  by  a  common  informer,  upon  a 
statute  granting  a  penalty,  not  to  a  person  injured  or  ag- 
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grieved  by  the  act  or  omission  of  another,  but  to  be  divided, 
OQe  half  to  the  complainant  and  the  other  half  to  the  county 
treasurer,  for  the  benefit  of  the  poor  fund  of  the  county.  The 
act  does  not  authorize  the  complainant  to  sue  for  this  pen- 
alty, but,  as  construed  by  the  court,  contains  a  provision 
implying  that  he  is  not  to  do  so.  He  does  not,  so  far  as 
appears,  bring  the  action  as  well  for  the  county  treasurer  as 
himself.  Clearly  he  could  not,  without  a  special  author-* 
ity  in  the  act,  J)ring  the  action  for  the  penalty -<- to  only  a 
part  of  which  he  would,  when  recovered,  become  entitled—^ 
in  his  own  name  alone,  and  the  court  very  properly  so  held. 
The  fact  that  Thompson's  contracts  with  the  defendant, 
and  each  of  the  other  plaintiffs,  were  separate,  does  not  alter 
the  case.  The  statute  gives  the  penalty  to  the  persons  de- 
frauded. It  is  of  no  consequence  what  other  relations,  or 
whether  any,  exist  between  them.  If  the  act  complained  of 
is  a  fraud  upon  them,  and  thereby  they  are  injured  or  ag-> 
grieved,  that  makes  them  jointly  interested  in  the  penalty, 
and  entitles  them  to  unite  in  bringing  the  action.  In  what 
proportions  they  are  interested  is  not  for  the  defendant  to 
inquire,  and  is  not  necessary  now  to  determine.  I  am  of  the 
opinion  that  the  order  of  the  county  court  denying  a  new 
trial  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

New  trial  granted. 

[Brooxb  Gbvebal  TiBX,  July  10,  lS6d.    J^arker^  Matm^  BtUeom  and  JBrnrd- 
flMM,  Juatices.] 
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In  an  action  by  a  husband,  to  recover  damages  for  alleged  criminal  convena* 
tlon  between  the  defendant  and  the  plaintiff's  wife,  where  no  divoroe  has 
been  obtained,  the  wife  is  incompetent  to  testify  as  a  witness,  to  any  ikct  in 
the  case. 

Hence,  she  is  not  a  competent  witness  for  the  plaintiff,  to  prove  the  criminal 
interconrse  of  the  defendant  with  her,  alleged  in  the  complaint. 

The  Code  of  Procedure  does  not  apply  to  such  a  case,  for  the  reason  that  the 
wife  is  not  a  party  to  the  action. 

Then  is  no  case  that  holds  that  the  husband  may  call  his  wife  as  a  witness  to 
prove  any  ieertt  hcif  not  known  to  any  other  person,  in  an  action  brought  by 
him  for  his  own  benefit,  to  which  she  is  not  a  party.    F^r  Balcox,  J. 

THIS  action  was  brought  to  recover  damages  for  alleged 
criminal  conversation  between  the  defendant  and  the 
plaintiff's  wife^  in  1864.  It  was  tried  at  the  Otsego  circuit 
in  June,  1865.  The  plaintiff  first  offered  as  a  witness,  gen- 
erally in  the  cause,  his  wife,  Adeline  Carpenter,  to  whom  the 
defendant  objected.  The  judge  sustained  the  objection,  and 
the  plaintiff's  counsel  excepted.  The  plaintiff  next  offered 
his  wife,  Adeline  Carpenter,  as  a  witness  to  prove  the  crimi- 
nal intercourse  with  her  bj  the  defendant  as  alleged  in  the 
plaintiffs 's  complaint.  To  which  the  defendant  objected. 
The  judge  sustained  the  objection ;  to  which  ruling  the 
plaintiff  excepted.  The  plaintiff  having  failed  to  prove  that 
the  defendant  had  had  criminal  intercourse  with  his  wife,  the 
judge  nonsuited  him.  Judgment  was  suspended,  and  the 
judge  directed  that  the  plaintiff's  exceptions  be  heard  in  the 
first  instance  at  the  general  term  of  this  court.  The  plain- 
tiff now  moves  for  a  new  trial,  on  his  exceptions  to  the 
rulings  of  the  judge  excluding  his  wife  from  being  a  witness 
for  him  in  the  cause. 

E,  Countryman^  for  the  plaintiff,  cited  2  Starkie  on  Evi- 
dencCy  5th  Am.  ed.  pp.  403-4,  and  cases  there  cited; 
1  Oreenl  Ev.  §§  343,  344;  1  Hill,  63;  8  East,  193;  15 
£arb.  292 ;  Cowen  and  Hill's  Notes,  153,  1555,  and  cases 
there  cited ;  Phil.  Ev.  87 ;  2  Hill,  186 ;  9  Barb.  580. 
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N.  C.  Moak,  for  the  defendant,  cited  38  Barb.  419 ;  30 
id,  506,  516  ;  30  How.  Pr.  li,  39  ;  17  Abb.  21 ;  1  Cowen  and 
Hill* 8  Notes,  147,  note  142;  1  Greenl  Ev.  §  334;  5  -466. 
Dig.  408 ;  9  N.  7.  Rep.  .153 ;  9  Barb.  480 ;  23  N.  Y.  Rep. 
88 ;  1  Greenl.  Ev.  §  336 ;  3  Carr.  &  Payne,  558. 

By  the  Court,  Balcom,  J,  If  the  plaintiff  had  obtained 
a  divorce  from  his  wife  for  adultery  with  the  defendant,  or 
for  adultery  with  any  other  man,  she  would  have  been  a 
competent  witness  for  him  to  prove  the  criminal  intercourse 
of  the  defendant  with  her  ftlleged  in  the  complaint.  {Rat^ 
cliff  V.  Wales,  1  HUl,  63,  Chamberlain  v.  The  People,  23 
N.  T.  Rep.  85.)  But  he  had  not  procured  a  divorce  from 
her,  and  she  was  not  a  party  to  the  action,  and  was  therefore 
incompetent  to  testify  as  a  witness  to  any  fkot  in  the  case. 
She  was  properly  rejected  as  a  witness  for  the  plaintiff,  in 
accordance  with  the  well  settled  rule  of  the  common  law 
that  prevents  husband  and  wife  from  being  witnesses  for  each 
other.     (See  Hasbronch  v.  Vandervoort,  5  Seld,  153.) 

The  Code  of  Procedure  does  not  apply  to  the  case,  for  the 
reason  that  the  wife  is  not  a  party  to  it ;  and  it  is  unneces- 
sary to  determine  when  husband  and  wife  may  be  witnesses 
for  or  against  each  other  in  actions  under  the  Code,  to  which 
both  are  parties. 

The  plaintiff's  counsel  has  argued  that  the  wife  of  the 
plaintiff  was  a  competent  witness  for  him  to  prove  the  alleged 
criminal  intercourse  of  the  defendant  with  her,  because  it 
was  a  secret  fact  which  no  one  but  she  and  the  defendant 
knew.  He  has  cited  1  Greenleaf  on  Evidence,  §  344,  to 
support  his  argument.  But  the  answer  to  it  is,  that  evidence 
by  the  wife  of  the  plaintiff  that  the  defendant  had  the  allied 
criminal  intercourse  with  her  was  not  necessary  for  her  pro- 
tection. The  action  was  brought  for  the  exclusive  benefit  of 
the  husband,  and  it  is  unlike  the  case  mentioned  by  Green- 
leaf,  in  the  section  cited,  in  which  the  community  had  an 
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interest  as  well  as  the  husband.  That  was  a  case  or  pro* 
ceediDg  in  which  it  was  claimed  that  the  wife  was  the  mother 
of  a  bastard  child,  and  that  the  father  of  the  child  should 
be  compelled  to  support  it ;  and  she  was  held  to  be  a  com- 
petent witness  to  prove  her  criminal  connection  with  the 
alleged  father  of  the  child,  though  her  husband  was  inter- 
ested in  the  event. 

There  is  no  case  that  holds  the  husband  may  call  his  wife 
as  a  witness  to  prove  any  secret /act ^  not  known  to  any  other 
person,  in  at!  action  brought  by  him  for  his  own  benefit  to 
which  she  is  not  a  party.  What  the  rule  is  undet  the  Code 
in  an  action  between  husband  and  wife,  or  where  they  are 
both  parties  on  one  side,  need  not  be  mentioned^  And  it  is 
unnecessary  to  say  when  husband  and  wife  may  be  witnesses 
against  each  other  from  particular  necessity!  But  seel  fl^reen- 
leaf  on  Evidence^  §  343,  as  to  the  rule  on  this  question. 
They  can  not  be  witnesses  for  each  other,  from  particular 
necessity,  according  to  any  rule  of  the  common  law,  nor 
under  the  Code,  when  only  one  is  a  party  to  the  action. 

My  conclusion  is  that  the  rulings  of  the  judge,  rejecting 
the  wife  of  the  plaintiff  as  a  witness  for  him  for  any  purpose, 
were  correct,  and  that  the  plaintiff's  motion  for  a  new  trial 
should  be  denied,  with  costs. 

So  decided. 

(Bbooicb  OsKiftAL  Temm,  July  10, 1866.    Poribr,  Mum,  Baleom  and  Jkard- 
JostioeB.] 
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and  others. 

To  stibetiHbe  for  railroad  stock,  or  to  purchase  stock,  and  become  a  member  of 
a  corporation  and  issue  its  bonds  therefor,  is  not  one  of  the  general  powen 
possessed  by  towns.  ^ 

Before  a  town  can  become  bound  hj  persons  assuming  to  act  as  its  officers  for 
that  purpose,  the  authority  for  such  action  must  have  been  conferred  by  the 
legislature,  and  accepted  by  the  town. 

Such  power  may  be  conferred  upon  towns ;  and  when  conferred,  and  accepted 
by  a  town,  it  may  be  exercised  by  officers  or  conmiissioners,  as  shall  be  sped- 
fled  in  the  act. 

But  aicceptance  by  the  town  can  not  be  forced.  A  town  can  not,  by  mere 
legislatire  enactment,  be  compelled  to  subscribe  for  the  stode  of  a  pdnU 
corporation,  or  to  issue  its  bonds  in  payment  for  such  subscription,  any  more 
than  can  an  individual. 

The  authority  to  grant  the  power,  and  declare  the  mode  of  acceptance,  Is  with 
the  legislature ;  but  the  option  of  atxeptance  is  with  the  town. 

Where  the  power  to  Subscribe  for  the  stock  of  a  railroad  company,  and  issue 
bonds  in  payment,  is  o£fered  to  a  town,  by  an  act  of  the  legislature,  such 
power,  until  accepted  in  the  mode  specified  in  the  act,  has  no  vitality,  andi  all 
action  in  the  matter,  in  the  name  of  the  town,  is  without  authority,  and  void. 

If  the  mode  of  acceptance  specified  is  by  the  written  consent  of  a  majority  of 
the  tax  payers,  a  consent  in  that  form  is  a  condition  precedent  to  vitality  in 
the  power. 

The  appointment  of  a  commissioner,  by  tlie  town,  to  execute  the  act,  if  the 
same  shall  be  accepted,  is  not  an  acceptan(»  of  the  powtih 

Where  a  statute  authorizing  towns  to  subscribe  for  railroad  stock  declared  that  it 
should  be  lawful  for  the  commissioner  of  any  town  to  act,  provided  the  consent 
in  writing  of  a  majority  of  the  tax  payers  appearing  upon  *'  the  Uut  ataeummt 
roU"  should  first  be  obtained ;  Hdd  that  the  term  "  the  last  assessment  roll,*' 
as  used  in  the  statute  and  in  an  amendment  theretO)  had  reference  not  to  (he 
passage  of  said  acts,  or  either  of  them,  but  to  the  roll  next  preceding  the 
time  of  acceptance  by  the  town. 

Where  it  was  declared,  by  a  statute,  {LmD$  of  1864,  eh,  402,)  that  "in  any  case 
where  the  commissioner  of  any  town  authorized  to  subteribe  to  the  stock  of  the 
Albany  and  Susquehanna  Railroad  Company,  shall  have  filed  in  the  clerks* 
offices  affidavits  of  the  consent,"  &c.  such  proof  by  affidavits  should  be  valid 
and  conclusive  to  authorize  the  subscription  to  stock,  and  the  issue  of  bonds, 
notwithstanding  any  clerical  or  other  defect  in  such  proof  by  affidavit ;  it  wag 
held  that  it  was  only  in  cases  where  the  commissioner  appointed  for  a  town 
had  authority  to  act  for  the  town,  that  the  statute  had  application;  and  that 
the  legislature  did  not  enact,  or  assume  or  intend  to  enact,  that  any  affidavits 
whidi  a  commissioner  might  have  filed  should  be  valid  and  conclusive  proof 
to  uphold  subscriptions,  and  legalize  bonds,  without  regard  to  their  contents, 
imd  whether  the  AOQjsents  of  the  tax  payers  had  been  given  or  not ;  but  only 
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to  eaxe  derical  or  other  defects  in  the  affidavits  or  proof  of  authority  filed, 
in  cases  where  the  power  had  been  accepted,  the  consents  in  fkct  given,  and, 
under  actual  authority^  stock  had  been  sabscribed  for,  and  bonds  issued. 

The  act  of  March  4, 1868,  amending  the  soTeral  acts  aathorizing  town  subscrip- 
tions to  the  stock  of  the  Albany  and  Susquehanna  Railroad  Company,  and 
the  act  of  April  25, 1864,  amending  the  first  mentioned  act,  did  not  assume 
to  repeal  the  conditions  precedent  imposed  by  the  acts  of  1856  and  1857,  or 
to  invest  a  town  with  iK>wer,  or  its  commissioner  with  authority,  to  act  with- 
out the  assent  of  the  tax  payers  therein  required* 

A  town  may  sue  and  be  sued,  in  all  controversies  between  it  and  others,  and  in 
all  litigations  must  sue  and  be  sued  by  its  name ;  except  ivhere  officers  aie 
specially  atithorized  by  law  to  sue  in  their  name  of  office,  for  its  benefit. 

A  town  may  maintafai  an  action  to  restrain  the  negotiation  of  bonds  issued  in 
the  name  of  the  town  by  a  person  assuming  to  act  as  its  commissioner,  in 
payment  for  subscHptions  to  stock  of  a  railroad  company ;  where  the  statute 
under  which  the  bonds  purport  to  be  issued  declares  that  **  all  bonds  issued 
by  the  oomniissioners  of  the  several  towns  shall  be  binding  hpon  the  town/* 
&c  "  in  the  hands  of  bona  Jid$  holders  and  owners,"  &«.  and  there  is  conse- 
quently a  color  of  liability  against  the  town. 

If  a  statute  authorizing  a  town  to  take  stock  in  a  railroad  corporation,  and  issue 
its  boiids  therefor,  has  not  been  accepted  by  the  town,  nor  the  conditions 
precedent  requisite  to  authorize  the  commissioner  of  the  town  to  subscribe 
for  stock,  and  issue  bonds,  complied  with,  the  commissioner  is  not  the  agent 
of  the  town,  nor  authorized  to  act  for  it,  or  in  its  behalf,  in  the  premises ;  and 
his  subscription  for  stock,  and  issue  of  bonds,  in  the  name  of  the  town,  will 
be  unauthorized  acts,  and  wholly  void.  And  no  subsequent  statute  can 
legalize  such  bonds,  or  make  them  binding. 

THIS  is  an  appeal  from  a  judgment  in  an  action  tried 
before  the  court,  at  the  circuity  without  a  jury. 
It  was  admitted  on  the  trial  that  in  May,  1862,  the  de- 
fendant, Jenkins,  assuming  to  act  as  commissioner  of  the 
town  of  Duanesburgh,  subscribed  for  $30,000  of  the  stock 
of  the  Albany  and  Susquehanna  Bailroad  Company,  and 
delivered  that  amount  of  the  bonds  of  said  town  to  said 
company  in  payment;  which  stock  said  Jenkins,  as  such 
commissioner,  still  holds.  That  previous  to  making  said 
subscription  for  stock  and  issuing  said  bonds,  and  on  the 
15th  day  of  May,  1862,  the  affidavits  set  forth  were  filed  in 
the  offices  of  the  clerks  of  said  town  and  the  county  of  Sche- 
nectady, and  were  the  only  affidavits  relating  to  the  consent 
of  tax  payers  in  said  town. 
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It  was  proved  that  the  whole  amount  assessed  to  resident 
tax  payers  on  the  tax  roll  of  1861  was  $825;810 ;  and  that 
the  amount  assessed  for  that  year  to  the  persons  named  in 
the  said  affidavits  was  but  $277,092. 

The  affidavits  were  as  follows : 

"State  of  Nbw  Tobk.) 
Schenectady  County y     ) 

John  27.  Woodj  of  the  town  of  Duanesbuigh,  in  said 
county,  being  duly  sworn,  says :  That  he  was  present  when 
the  following  named  {>ersons,  tax  payers,  their  heire  or  legal 
representativeSy  representing  taxable  property  in  the  town  of 
))uanesburgh,  in  said  county,  appearing  upon  the  assessment 
toll  of  said  town  for  the  year  1855,  subscribed,  or  atUhorized 
to  be  subscribedj  their  consent,  in  writing,  that  the  commis- 
sioner or  commissioners  appointed,  or  to  be  appointed,  for 
that  purpose,  should  borrow  on  the  faith  and  credit  of  said 
town  the  sum  of  thirty  thousand  dollars,  for  a  term  not  ex- 
ceeding twenty-five  years,  at  a  rate  of  interest  not  exceeding 
seven  per  cent  per  annum,  and  to  execute  bonds  therefor, 
under  their  hands  and  seals,  for  the  purposes  and  in  pursu- 
ance of  an  act  entitled  ^  An  act  to  authorize  any  town  in  the 
county  of  Schenectady,  Schoharie,  Otsego,  Delaware,  Che- 
nango or  Broome,  to  subscribe  to  the  capital  stock  of  the 
Albany  and  Susquehanna  Bietilroad  *  Company,'  passed  March 
31,  1856,  as  amended,  viz:  Abraham  Conklin,  William 
F.  Smith,  Ellas  Smith,  Martin  H.  Smith,  Alexander  Tigert, 
Sarah  Gibson,  Hugh  H.  McMillan.  John  D.  Wood. 

Sworn  before  me  this  6th 
day  of  May,  1862. 

John  W.  Head^  Justice  of  the  PeaceJ 


Also,  one  ajQSdavit  of  Charles  Cowter,  one  of  Nathaniel  C. 
Jenkins,  one  of  Joseph  H.  Ramsey,  one  of  Benjamin  F. 
Wood,  and  one  of  tra  Marsh,  each  and  every  of  which  affi* 
davits  are  of  the  same  date,  and  of  the  same  form  as  the 
above,  and  in  the  aggregate  recite  the  names  of  266  tax 
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payers  of  said  town  of  Daanesburgh,  set  forth  in  the  same 
form  as  the  above  affidavit. 
Also  two  affidavits  of  Nathaniel  C.  Jenkins^  as  follows : 

"State  of  NiW  York.) 

^88: 


\ 


Schenectady  Countyy 

Nathaniel  C*  Jenkins^  of  Duanesburgh  in  said  county, 
being  duly  sworn,  says :  That  he  is  commissioner  of  the  town 
of  Daanesbargh  in  said  county,  appointed  in  pursuance  of 
an  act  entitled  '  An  act  to  authorize  any  town  in  the  county 
of  Schenectady,  Schoharie,  Otsego,  Delaware,  Chenango,  or 
Broome,  to  subscribe  to  the  capital  stock  of  the  Albany  and 
Susquehanna  Bailroad  Company,'  passed  March  31,  1896, 
and  the  several  acts  amending  the  same.  That  the  persons 
named  in  the  annexed  affidavits,  comprise  a  majority  of  the 
resident  tax  payers  of  said  town,  their  heirs  or  l^al  repre* 
sentatives,  representing  a  majority  of  the  taxable  propeiiy 
owned  by,  or  taxed  to  resident  tax  payers  of  said  town, 
appearing  upon  the  assessment  roll  of  said  town  for  the  year 
1855,  that  beitig  the  last  assessment  roll  prior  to  the  com- 
mencement  of  obtaining  the  consent,  in  writing,  of  the  tax 
payers  required  by  the  said  act,  said  consent  having  been  in 
part  obtained  under  the  said  assessment  roll  of  1855,  before 
the  passage  of  the  act  amending  the  said  act,  passed  April 
14,  185*/)  the  said  cotisent  of  tax  payers  thus  obtained  under 
the  said  assessment  roll  of  1855  having  been  used  and  com- 
pleted as  if  obtained  under  the  last  assessment  roll  next 
preceding  the  said  subscription  ;  that  the  consent  thus  sub- 
scribed represents  a  majority  of  the  resident  tax  payers, 
residing  within  said  town,  representing  a  majority  of  the 
taxable  property,  owned  by,  or  taxed  to  resident  tax  payers 
of  said  town,  in  pursuance  of  an  act  entitled  'An  act  to 
increase  the  capital  stock  of  the  Albany  and  Susquehanna 
Bailroad  Company,  and  to  regulate  the  manner  and  payment 
of  town  subscriptions  to  the  stock  of  said  company,'  passed 
April  16, 1859. 
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That  the  whole  number  of  resident  tax  payers,  tlieir  heirs 
or  legal  representatives,  residing  in  said  town,  and  appearing 
on  the  assessment  roll,  is  five  hundred  and  six  (506,)  and 
that  the  number  of  the  resident  tax  payers  residing  within 
said  town,  who  have  thus  consented  is  two  hundred  and  sixty- 
nine  (269.) 

That  the  whole  amount  of  the  taxable  property  owned  by 
or  taxed  to  resident  tax  payers  of  said  town,  is  eight  hun- 
dred and  eighty-six  thousand  seven  hundred  and  sixty  dol- 
lars ($886,760,)  and  that  the  resident  tax  payers  consenting 
as  aforesaid,  represent  four  hundred  and  fifty-eight  thousand 
nine  hundred  and  sixty-seven  dollars  ($458,967)  of  the  taxa- 
ble property  owned  by,  or  taxed  to  resident  tax  payers  of 
said  town,  as  near  as  deponent  has  been  arble  to  compute  the 
same,  and  which  deponent  verily  believes  to  be  correct.    , 

Deponent  further  says,  that  the  persons  named  in  the  an- 
nexed affidavits,  put  down  as  owners,  occupants,  tax  payers, 
exeeutors,  &c.  were  at  the  time  of  subscribing,  actual  resi- 
dent tax  payers  of  the  said  town,  as  deponent  verily  believes, 
except  J.  F.  Bushmore,  executor,  &c.  of  Thomas  Bushmore 

deceased,  and  further  deponent  says  not. 

N.  Cw  Jenkins. 

Sworn  before  me  this  14th ) 
day  at  Mat,  1862.        \ 

John  W.  EtEAD,  Justice  of  the  Pectce. 

Schenectady  County,  as: 

Nathaniel  Jenkine^  above  named  commissioner,  being  buly 
sworn,  says :  That  the  a^regate  amount  of  the  last  assess- 
ment roll  of  said  town  (1861)  of  the  property,  real  and  per- 
sonal, taxed  or  assessed  to  resident  tax  payers,  is  eight 
hundred  fifty-one  thousand  five  hundred  and  fifty  dollaiB, 

and  further  deponent  says  not. 

Nathaniel  C.  Jenkins. 

Sworn  before  me  this  15th ) 
day  of  May,  1862.        \ 

Alonzo  Macumber,  Justice  of  the  Peace,** 
Indorsed,  "Filed  May  15,  1862." 
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It  was  further  admitted  by  the  couiusel  of  the  respective 
pal^es^  that  the  persons  named  in  the  affidavits  filed  as 
aforesaid,  did  not  form  the  majority  of  the  resident  tax  pay- 
ers,  their  heirs  or  legal  representatives,  residing  in  said  town, 
repreisenting  a  majority  of  the  taxable  property  of  the  town 
of  Duanesburgh  owned  by,  or  taxed  to,  resident  tax  payers, 
appearing  upon  the  assessment  roll  of  that  town  for  the  year 
1861,  but  did  form  a  majority  of  such  tax  payers  and  taxable 
property,  as  appears  upon  the  assessment  roll  of  1856. 

It  was  farther  admitted  by  the  counsel  for  the  respective 
parties,  that  the  stock  of  the  Albany  and  Susquehanna  BaU- 
road  Company,  in  May^  1862,  did  not  have,  and  since  has 
not  had  any  established  market  value,  but  sells  from  fifteen 
to  twenty-five  cents  upon  the  dollar,  and  that  the  property 
of  the  railroad  company  is  heavily  mortgaged. 

It  was  further  admitted  that  this  action  was  commenced 
on  the  21st  day  of  June,  1862. 

It  was  further  proved,  under  objection,  that  in  Septemberi 
1863,  ten  miles  of  the  Albany  and  Susquehanna  railroad  had 
been  constructed  in  said  town,  and  was  now  in  operation ; 
that  the  whole  amount  of  said  bonds  were  delivered  to  the  rail- 
road company  by  Jenkins,  before  the  commencement  of  this 
action,  and  received  in  payment  of  stock  subscription  made 
by  said  Jenkins  as  commissioner  for  said  town  ;  that  about 
$15,000  of  said  bonds,  which  were  negotiable,  were  sold  be- 
fore the  commencement  of  this  action ;  that  a  preliminary 
injunction  was  granted  restraining  the  defendants  from  dis- 
posing of  said  bonds  ;  that  it  was  afterwards  vacated  at 
special  term,  and  that  the  balance  of  said  bonds  were  sold 
within  a  month  after  such  vacatur ;  that  the  railroad  com- 
pany did  not  now  own  any  of  said  bonds,  but  that  said  bonds 
were  in  the  hands  of  purchasers  for  value ;  that  an  appeal 
was  taken  from  said  otder  of  the  special  term,  vacating  the 
order  of  injunction,  and  the  same  reversed,  and  the  injunc- 
tion continued. 

On  the  trial,  the  plaintiff  introduced  and  read  in  evidence 
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the  acts  of  the  legislature  entitled  ^^An  act  to  authorize  any 
town  in  the  county  of  ScheDectady,  &c.  to  suhscribe  to  the 
capital  stock  of  the  Albany  and  Susquehanna  Bailroad  Com- 
pany/' passed  March  31,  1856 ;  also  an  act  amending  the 
same,  passed  April  14,  18^*7 ;  and  also  an  act  entitl«Mi  '^  An 
act  to  increase  the  capital  stock  of  the  Albany  and  Susque- 
hanna Bailroad  Company^  aiid  to  regulate  the  manner  and 
payment  of  town  subscriptions  to  the  stock  of  said  company/' 
passed  April  16, 1859. 

The  defendant -then  offeted  and  read  in  evidence,  under 
objection  and  exception,  ^^  An  act  amending  the  several  acts 
authorizing  town  subscriptions  to  the  stock  of  the  Albany 
and  Susquehanna  Railroad  Company,  to  extend  the  time  for 
the  completion  of  said  road,  and  to  regulate  the  weight  of 
the  iron  rail  to  be  Used  theteon,''  passed  March  4, 1863 ;  also 
another  act  entitled  '^  An  act  to  facilitate  the  construction  of 
the  Albany  and  Susquehanna  railroad/'  passed  April  3, 1863 ; 
also  another  act  entitled  ''  An  act  amending  chap.  18  of  the 
Laws  of  1863,  in  relation  to  the  town  subscriptions  to  the 
stock  of  the  Albany  and  Susquehanna  Bailroad  Company,'' 
passed  April  20,  1864. 

The  parts  of  said  several  adts  material  to  this  case  are  as 
follows : 

The  original  act  passed  in  1856,  provides,  in  sections  one 
and  two,  that  on  the  application  in  writing  of  twelve  or  more 
freeholders,  residents  of  any  town,  in  the  counties  designated, 
it  should  be  the  duty  of  the  county  judge  of  the  county  where 
such  such  town  was  situate,  to  appoint,  &c.  not  more  than 
three  freeholders^  residents  of  said  town,  commissioners  to 
carry  into  effect  the  purposes  of  said  act ;  that  it  should  be 
lawful  for  said  commissioners  to  borrow  on  the  faith  and  credit 
of  such  towns ;  provided  the  consent  in  writing  of  two  thirds 
of  the  tax  payers^  representing  two  thirds  of  the  taxable 
property  of  said  town  appearing  upon  the  last  assessment 
roll,  should  be  first  obtained,  proof  of  which  should  be  by 
affidavit  of  one  of  said  commissioners,  filed  in  the  clerks' 
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offices  of  the  town  and  county;  any  sum  not  exceeding 
$100yOOO  doUars,  isc,  and  to  execute  bonds  therefor  under 
their  hands  and  seals/'  The  third  seption  authorized  such 
towns  to  become  stockholders  of  said  company^  with  all  the 
rights  and  privileges  and  subject  to  al}  tKe  liabilities  as  indi- 
vidual stockholders. 

The  act  of  1857,  amended  the  first,  second,  third,  fourth 
and  sixth  sections  of  the  said  act  of  ^856,  The  part  ma- 
terial to  this  case  is  the  second  section,  which  was  made  to 
read,  '^It  shall  be  lawful  for  said  compiissioners  to  borrow, 
on  the  faith  and  credit  of  such  town,  provided  the  consent 
in  writing  of  a  majority  of  the  tax  payers,  their  heirs  or  legal 
representatives,  representing  a  majority  of  the  taxable  prop- 
erty in  said  town,  appearing  upon  the  last  assessment  roll, 
shall  be  first  obtained,  proof  of  which  shall  be  by  affidavit  filed 
in  the  town  and  county  clerks'  offices,  any  sum  not  exceed- 
ing $100,000,  for  a  term  not  exceeding  twenty-five  years,  at 
not  exceeding  seven  per  cent,  and  to  e^^ecute  bonds  therefor, 
under  their  hands  and  seals ;  the  bonds  may  be  in  such  sums 
and  payable  at  such  times  and  places,  not  exceeding  twenty- 
years,  and  in  such  forms  as  said  commissioners  may  deem 
expedient ;  and  in  case  the  said  consent  in  whole  or  in  part 
shall  have  been  obtained  under  the  assessment  rolls  of  the 
years  1855  or  1856,  the  same  may  be  used  and  completed  with 
the  like  effect,  and  shall  be  as  valid  as  if  obtained  under  the 
last  assessment  rolls  next  preceding  the  said  subscription, 
provided  the  consents  subscribed  shall  represent  a  majority 
in  amount  of  the  said  last  assessment  roll/' 

The  second,  sixth  and  seventh  sections  of  the  act  of  1859, 
the  only  ones  material  to  the  questions  arising  in  this  case, 
areasfoUows:  ^'8ec,  2.  Any  town  noto  authorized  to  sub- 
scribe to  the  capital  stock  of  said  company,  whenever  the 
proofs  shall  have  been  filed  in  the  clerks'  offices  of  the  con^ 
sentj  in  writing,  of  a  majority  of  tax  payers,  their  heirs  or 
legal  representatives,  representing  a  majority  of  the  taxable 
^property  of  said  town,  in  pursuance  of  an  act  passed  March 
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31,  1856,  as  amended  April,  14,  1857,  authorizing  a  suIk 
ficription  by  the  commissioners  in  the  corporate  name  of  the 
town  to  the  capital  stock  of  said  company,  such  subscription 
shall  be  made  by  the  commissioners  for  the  amount  the  tax 
payers  shall  consent ^  not  exceeding  $100,000,  in  the  same 
manner  as  individual  subscribers ;  and  the  said  commission- 
ers are  hereby  authorized  and  required  to  issue  the  bonds 
authorized  by  said  act,  in  payment  at  par  of  the  stock  so 
subscribed,"  &c.  ^^Sec.  6.  All  bonds  issued  by  the  conunis* 
sioners  of  the  several  towns  shall  be  valid  and  binding  upon 
the  town  represented  by  such  commissioners  in  the  hands  of 
bona  fide  holders  or  owners  thereof;  and  in  case  of  any 
error,  fraud  or  willful  violation  of  duty,  on  the  part  of  any 
commissioner  in  the  issue  of  such  bonds,  the  town  shall  have 
redress  for  the  injury,  against  such  commissioner  on  his  offi-> 
cial  bond,  to  the  extent  provided  therein ;  but  no  commis* 
sioner  shall  be  personally  liable  when  he  shall  act  in  good 
faith  in  the  discharge  of  his  official  duties.''  ^^Sec.  7.  In 
case  a  majority  of  the  resident  tax  payers^  their  heirs  or 
legal  representatives,  have  consented,  or  shall  consent,  in  ike 
manner  provided  in  said  act,  residing  within  any  such  town, 
representing  a  majority  of  the  taxable  property  owned  by,  or 
taxed  to,  resident  tax  payers  of  said  town,  the  said  commis- 
sioners shall  make  a  subscription  to  the  stock  of  said  com- 
pany, for  the  amount  the  tax  payers  have  consented,  or  shall 
consent,  and  issue  the  bonds  of  the  town  in  the  manner  and 
for  the  purposes  now  provided  by  said  act." 

The  first  section  of  the  amendment,  passed,  March  4, 1863, 
is  as  follows :  ^^  In  any  case  when  the  commissioner  of  any 
town,  atUhorized  to  stibscribe  to  the  stock  of  the  Albany 
and  Susquehanna  Railroad  Company  shall  have  filed  in  the 
town  and  county  clerks'  offices  proof  by  affidavit  of  the  con-r 
sent  of  a  majority  of  the  tax  payers,  their  heirs  or  legal  rep- 
resentatives, of  such  town,  preliminary  to  a  subscription  on 
behalf  of  said  town  to  the  stock  of  sfiid  company,  such  proof 
by  affidavit  shall  be  valid  and  conclusive  to  authorize  said 
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Bubflcription  to  the  stock  and  the  iseue  of  bonds  to  the 
amount  specified  in  such  proof;  and  any  clerical  or  other 
defect  in  such  proof  by  affidavit  shall  not  invalidate  if 

The  amendment  of  April  25,  1864,  reads  as  follows: 
'^Sec.  1.  In  any  case  when  the  commissioner  of  any  town, 
atUhorited  to  sttbacrtbe  to  the  stock  of  the  Albany  and 
Susquehanna  Bailroad  Company,  shall  have  filed  in  the  town 
and  county  clerks'  offices  affidavits  of  the  consent,  subscribed, 
or  authorized  to  be  subscribed,  of  a  majority  of  the  tax- 
payers, their  heirs,  or  legal  representatives,  of  such  town, 
respectively,  preliminary  to  a  subscription  on  behalf  of  such 
town  to  the  stock  of  said  company,  such  affidavits,  shall  be 
valid  and  conclusive  proof,  in  all  courts  and  for  all  purposes, 
to  authorize  and  uphold  the  respective  subscriptions  to  the 
stock,  and  the  issue  of  bonds  to  the  amount  specified  in  such 
proof,  for  such  towns  respectively ;  and  no  clerical,  or  other 
defects  in  any  of  such  affidavits,  shall  invalidate  such  proof, 
or  the  subscription  to  the  stock,  or  to  the  said  bonds.  And 
where  boDds  have  been  kaued  by  ihe  commiasioner  of  any 
town,  and  the  said  railroad  shall  have  been  constructed 
through  such  town,  the  bonds  shall  be  valid  and  binding  on 
said  town,  without  reference  to  the  form  or  sufficiency  of 
such  affidavits,  and  the  principal  and  interest  on  the  bonds 
shall  be  levied,  raised  and  paid  in  the  manner  provided  in 
the  original  act" 

The  findings  of  fact  were  as  follows : 

1^^  That  on  the  15th  day  of  May,  1862,  the  defendant 
Jenkins,  conmdssioner  of  Duanesburgh,  under  the  act  here- 
inafter mentioned,  filed  in  the  offices  of  the  clerks  of  said 
town  and  county  affidavits  of  the  consent  of  the  tax  pat/era 
of  the  town  of  Duanesburgh  to  a  subscription  on  behalf  of 
said  town  to  $30,000  of  the  stock  of  the  Albany  and  Susque- 
hanna Qailroad  Company. 

2d.  That  such  affidavits  showed  that  tax  payers  of  said 
town,  representing  a  majority  of  the  taxable  property  upon 
the  assessment  roll  of  said  town  in  the  year  1855,  assessed 
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to  resident  tax  payers,  bad  given  their  consent  to  snch  sub^ 
soription;  but  sach  afiidavits  did  not  show  that  the  tax 
payers  of  said  town^  repr^enting  a  majority  of  the  taxable 
property  assessed  to  resident  tax  payers  of  said  town  upon 
the  assesment  roll  for  1861^  had  given  suoh  consent ;  but  that 
a  majority  of  the  taj^  payers  for  1861  had  not  given  their 
consent  to  such  subscription. 

3d  That  after  filing  said  affidavits,  and  on  May  15,  1862, 
said  Jenkins,  as  such  commissioner,  subscribed  for  $30,000 
of  the  stock  of  said  company  on  behalf  of  said  town,  claim«' 
ing  to  act  pursuant  to  an  act  authorizing  towns  to  subscribe 
for  the  stock  of  said  road,  passed  March  81,  1856,  and  the 
acts  amending  the  same ;  and  he  then  issued  and  delivered  to 
said  company  bonds  of  said  town  to  the  amount  of  $30,000, 

4ih,  That  before  the  commencement  of  this  action,  said 
company  had  sold  $15,000  worth  of  said  bonds,  at  their  par 
value,  to  bona  ^e  purchasers  thereof;  and  that  after  the 
commencement  of  this  action  said  company  sold  the  residue, 
at  par  value,  to  bona  fide  purchasers  thereof, 

5th.  That  at  the  time  of  such  subscription,  the  stock  of 
said  company  had  not  any  established  market  value,  but 
could  have  been  sold  at  from  fifteen  to  twenty-five  cents  on 
the  dollar. 

Qth.  That  in  the  year  1863  said  railroad  company  con- 
structed its  road  through  said  town,  in  conformity  ?rith  said 
acts. 

OqKCLUSIONS  of  IjAW. 

I.  That  no  corporate  right,  property  or  interest  of  the 
plaintiff,  had  been,  or  can  be,  affected  by  the  acts  of  the 
defendants,  or  either  of  them,  alleged  in  the  complaint  to 
have  been  done  or  threatened. 

II.  That  by  virtue^of  chapter  18  of  the  Laws  of  1863, 
and  chapter  402  of  the  Laws  of  1864  amending  the  first 
mentioned  act,  the  said  company  having  constructed  its 
road  through  said  town  of  Duanesburgh,  the  said  bonds  are 
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valid  and  binding  upon  said  town^  without  reference  to  the 
form  or  sufficiency  of  such  affidavits.' 
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J.  S,  Landofiy  for  the  plaintiffs. 

J,  JET.  Samsey  and  Henry  Smithy  for  the  defendants. 

By  the  Courts  JAVHnUy  J.  The  Albany  and  Susquehanna 
Railroad  Company  was  organized  under  the  general  railroad 
act^  for  the  purpose  of  constructing  a  road  from  Albany  to 
Binghamton.  Its  stock  not  attracting  capitalists  or  local 
subscriptions  sufficient  for  the  construction  of  the  road,  its 
promoters  sought  aid  from  towns  along  its  route,  and  for  that 
purpose,  in  1856,  procured  the  passage  of  the  statute  above 
set  forth.  From  its  numerous  amendments  it  is  inferred  that 
the  local  tax  payers  saw  fit  to  withhold  their  consents ;  at  all 
events,  it  is  certain  that  the  requisite  number  of  tax  payers 
in  the  town  of  Duanesburgh  did  not  respond,  and  that  the 
requisite  proofs  to  bind  the  town  could  not  be  made.  It 
seems,  however,  that  affidavits  were  made  and  filed;  not 
such  as  the  law  required,  or  such  as  would  bind  the  town, 
but  under  color  of  which  a  commissioner  assumed  to  act  and 
subscribe  for  stock  in  the  name  of  the  town,  and  to  issue  its 
bonds  therefor. 

To  subscribe  for  railroad  stock,  or  to  purchase  stock,  and 
become  a  member  of  a  corporation,  and  issue  its  bonds  there- 
for, is  not  one  of  the  general  .powers  possessed  by  towns. 
Before  a  town  can  become  bound  by  persons  assuming  to  act 
as  its  officers  for  such  purpose,  the  authority  for  such  action 
must  have  been  conferred  by  the  legislature  and  accepted  by 
the  town.  That  such  power  may  be  conferred  has  been 
adjudged.  (Bank  of  Borne  v.  Village  of  Borne,  18  N,  F» 
Rep.  38.  Starin  v.  Town  of  Oenoa,  23  id.  439.)  And 
when  conferred,  and  accepted  by  the  town,  it  may  be  exer- 
cised by  officers  or  commissioners,  as  shall  be  specified  by  the 
act.     But  acceptance  by  the  town  can  not  be  forced.    A  town 
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oan  not,  by  mere  legislative  enactment,  be  compelled, to  sub- 
scribe for  the  stock  of  a  private  corporation,  or  to  issue  its 
bonds  in  payment  for  such  subscription,  any  more  than  can 
an  individual.  (Clarke  v.  City  of  Rochester ^  24  Barb.  474. 
Willcocka  on  Mu,  Corp,  30.  Bailey  v.  The  Mayor  of  New 
Yorhy  8  HiU^  643.  The  King  v.  Pasviore,  3  Burn,  and 
Easty  240,  Angell  and  Ames  on  Corp,  7th  ed,  §  84.)  The 
authority  to  grant  the  power,  and  declare  the  mode  of 
acceptance,  is  with  the  legislature ;  but  the  option  of  accept^ 
ance  is  with  the  town. 

In  the  case  under  consideration,  the  power  to  subscribe  for 
the  stock  of  said  railroad  company  and  issue  bonds  in  pay<» 
ment,  was  offered  to  the  town ;  but  until  accepted  in  the 
mode  specified  by  the  act,  it  had  no  vitality.  The  mode  of 
acceptance  was  by  the  written  consent  of  a  majority  of  the 
tax  payers,  and  a  consent  in  that  form  was  a  condition  yr^ 
cedent  to  vitality  in  the  power.  It  was  proper  to  appoint  a 
commissioner  at  any  time,  if  applied  for  by  twelve  freeholders, 
to  operate  the  act  if  accepted ;  but  such  appointment  was 
not  an  acceptance  of  the  power. 

One  of  the  findings  in  this  case  reads  as  follows :  '^In  May, 
1862,  the  commissioner  filled  in  the  town  and  county  clerks' 
offices,  affidavits  of  the  consent  of  the  tax  payers  of  the 
town  of  Duanesburgh,  to  a  subscription  on  behalf  of  said 
town  to  the  stock  of  the  Albany  and  Susquehanna  Railroad 
Company  to  the  amount  of  $30,000."  I  do  not  understand 
exactly  what  was  meant  by  this  finding.  If,  by  it  was 
meant  that  the  consent  of  all,  or  a  majority,  of  the  tax  payers 
of  the  town  had  been  filed,  it  is  not  sustained  by  the  proofis. 
The  act  of  1856  required  the  assent  of  two  thirds  of  the 
tax  payers  according  to  the  tax  roll  of  the  preceding  year. 
No  such  assents  were  ever  obtained;  but,  in  the  effort  to 
obtain  them,  the  assent  of  a  majority  on  the  roll  of  1855  was 
obtained.  In  1857  the  law  was  so  modified  as  to  allow  accept- 
ance by  a  majority,  according  to  the  last  assessment  roll ; 
but  no  such  assents  were  ever  obtained ;  and  we  infer  they 
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eottid  not  be,  from  the  fact  that  after  five  years  delay,  accept- 
ance was  sought  to  be  forced  by  legislative  enactment.  The 
law  was  first  invoked  in  that  behalf.  It  was  claimed  that 
the  consents  under  the  act  of  1856,  being  a  majority  accord- 
ing to  the  assessment  roll  of  1855,  were,  by  the  amendment 
of  1857,  made  an  acceptance,  and.  might  be  acted  upon  in 
1862.  The  court  did  not  approve  such  construction,  nor  do 
we  understand  the  act  of  1857  as  intending  any  such  efiEects. 

When  this  case  was  before  us  on  appeal  from  an  order  of 
the  special  term  dissolving  an  injunction,  (see  40  Barb.  574,) 
we  took  occasion  to  say:  "if  the  phrase  ^ast  assessment 
roll/  in  the  original  act,  had  reference  to  the  roll  next  pre* 
ceding  the  passage  of  the  act,  then  the  roll  of  1855  was 
meant,  because  the  act  was  passed  on  the  Slst  of.  March, 
1856.  If  that  phrase  in  the  original  act  had  reference  to  the 
roll  next  preceding  its  passage,  it  must  be  held  to  have  the 
same  reference  when  used  in  the  amended  act,  which  would 
then  mean  the  roll  of  1856,  as  the  amendment  was  passed 
in  April,  1857.  It  is  true  the  act  of  1857  declares  that '  the 
second  section  of  said  act  is  hereby  amended  and  shall  read 
as  follows ;'  still,  such  amendment  not  being  made  to  correct 
an  error  in  the  former  act,  does  not  relate  back  and  take 
effect  from  the  passage  of  the  original  act,  but  only  changes 
the  original  act.  from  the  passage  of  the  amendment.  (Ely 
v.  Holiofiy  15  N,  Y,  Rep,  595,  598.)  And  the  legislature 
having  by  special  words  provided  that  the  doings  under  the 
original  act  might  be  made  available  under  the  amended  act^ 
have  in  substance  declared  that  they  did  not  intend  the 
amendment  should  have  effect  anterior  to  its  passage.'^  And. 
this  court  on  that  occasion  further  held,  that  "the  term  ^  the 
last  assessment  roll,'  as  used  in  both  statutes,  had  reference, 
not  to  the  passage  of  said  acts,  or  either  of  them,  but  to 
the  roll  preceding  acceptance."  These  views  are  still  enter-- 
tained. 

It  therefore  follows,  that  as  the  several  acts  of  kgisla^ 
tion  tendering  to  towns  the  right  to  issue  bonds  and  subscribe 
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for  the  stock  of  this  road,  had  not  been  accepted  by  this 
plaintiff^  all  action  in  that  matter,  in  its  name,  was  without 
authority  and  void. 

But  the  defendant  Jenkins,  notwithstanding,  had  assumed 
to  act  in  the  name  of  the  town ;  he  had  subscribed  for  stock 
and  issued  its  bonds  in  payment  therefor.  Some  of  the  bonds 
had  passed  to  third  persons  for  value,  and  some  remained 
with  the  defendants,  when  this  action  was  commenced.  It 
is  clearly  apparent  that  subsequent  legislation  was  intended 
by  the  managers,  to  legalize  these  acts  of  the  commissioner. 
But  the  legislature  could  not  do  indirectly  what  it  had  not 
the  power  to  do  directly.  The  legislature,  we  repeat,  could 
not  compel  a  municipal  corporation  to  become  a  stockholder 
in  a  private  corporation,  nor  compel  it  to  use  its  property  to 
pay  for  such  stock;  or,  what  is  the  same  thing,  issue  its 
bonds  in  payment.  It  would  be  monstrous  to  establish  such 
a  doctrine,  and  a  gross  outrage  upon  a  town  and  its  citizens 
to  enforce  it.  It  would  be  depriving  the  town  of  its  prop- 
erty without  its  assent,  and  without  due  process  of  law.  A 
municipal  corporation  is  absolutely  as  much  entitled  to  have 
its  liabilities  determined  by  due  process  of  law  as  an  indi- 
vidual. It  is  so  guarantied  by  the  constitution.  {Art.  I, 
§§  6,  7,)  and  any  legislation  in  disregard  of  that  right  is 
usurpation.  (Baldwin  v.  The  Mayor  of  New  Yorkj  42 
Sarb,  549.)  The  power  of  the  legislature,  to  pass  a  law,  to 
raise  money  by  tax,  from  towns,  counties  or  state  to  pay  for 
services  rendered,  injuries  sustained,  or  wrongs  inflicted,  and 
difect  the  application,  is  not  disputed.  (Town  of  Guilford 
V.  Sup,  of  ChenangOy  3  Kern,  143.)  But  there  are  some 
things  a  state  legislature  can  not  do,  even  though  not  re- 
strained by  a  constitution.  As  Judge  Chase  said,  in  Colder 
V.  Bully  (3  Dallas,  386,  "The  nature  and  end  of  legisla- 
tive power  will  limit  its  exercise.  This  fundamental  princi- 
ple flows  from  the  very  nature  of  our  free  republican 
institutions.  There  are  acts  which  the  federal  and  state 
legislatures  can  not  do  without  exceeding  their  authority. 
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There  are  certain  vital  principles  which  will  determine  and 
OTerrule  an  apparent  and  flagrant  abuse  of  legislative  power ; 
such  as  to  authorize  manifest  injustice  by  positive  law^  or  to 
take  away  that  security  for  personal  liberty,  or  private  prop- 
erty, for  the  protection  whereof  government  was  established.'' 

But  it  is,  perhaps,  unnecessary  to  discuss  this  question, 
because  we  think  it  does  not  arise  in  the  case ;  nor  have  we 
to  do  ¥rith  the  motive  which  procured  such  legislation.  Our 
duty  is  with  the  statute,  and  if  found  within  legislative 
power,  and  constitutional,  to  give  it  construction. 

After  a  careful  examination  of  each  of  the  several  statutes 
above  cited,  we  think  the  subscription  for  stock  and  issue  of 
bonds  of  and  for  the  town,  by  Jenkins  as  commissioner,  were 
without  authority  at  the  time  made,  and  that  they  have  not 
been  legalized  or  validated  by  subsequent  legislation ;  that 
whatever  the  intention  of  the  promoters  of  the  scheme' of 
town  subscriptions,  the  legislature  has  not  assumed  to  de- 
prive the  towns  of  the  option  of  accepting  or  rejecting  the 
power  to  take  stock  and  issue  its  bonds  therefor.  That  body 
only  assumed  to  cast  its  broad  mantle  over  acts  authorized  to 
be  done.  The  language  of  each  statute  is  this :  ^^in  any  case 
^here  the  commissioner  of  any  town  authorized  to  subscribe 
to  the  stock  of  the  Albany  and  Susquehanna  Bailroad  Com- 
pany, shall  have  filed  in  the  clerks'  offices  affidavits,"  &c. 
**8uch  proof  by  affidavits  shall  be  valid  and  conclusive  to 
authorize  the  subscription  to  stock  and  the  issue  of  bonds, 
notwithstanding  any  clerical  or  other  defect  in  such  proof  by 
affidavit."  It  is  only  in  cases  where  the  qommissioners  ap- 
pointed for  a  town  had  authority  to  act  for  such  town,  that 
those  statutes  have  application.  In  such  cases  their  pro- 
priety is  not  questioned*  Iii  cases  where  the  power  had  been 
accepted,  the  consents  in  fact  given,  and  under  actual  au- 
thority stock  had  been  subscribed  for,  and  bonds  issued,  it 
Tvould  be  unjust  to  allow  the  town  to  escape  liability  because 
of  any  clerical  or  other  defects  in  the  affidavits  or  proof  of 
authority  filed.    The  power  to  cure  such  defects  by  legisla- 
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tion  is  undoubted.  This,  in  all  probability,  was  what  the 
legislature  intended  to  do,  and  it  did  nothing  more.  It  did 
not  enact,  or  assume  or  intend  t6  enact,  that  any  affidavits 
which  a  conmiissioner  might  have  filed  should  be  valid  and 
conclusive  proof  to  uphold  subscriptions  and  legalize  bonds, 
without  regard  to  their  contents,  and  whether  the  consents 
of  the  tax  payers  had  been  given  or  not. 

When  this  case  was  formerly  before  us,  we  laid  down  cer- 
tain principles  applicable  to  the  facts  then  appearing,  to 
which  we  still  adhere,  which  we  think  should  have  controlled 
the  case  at  circuit ;  one  of  which  was  that  this  action  could 
be  maintained  by  the  town  of  Duanesburgh.  We  have  been 
imable  to  perceive  that  on  this  point  the  facts  were  changed 
on  the  trial. 

In  addition  to  the  opinion  of  Justice  Potter,  heretofore 
adopted,  it  is  proper  to  say,  a  town  may  sue  and  be  sued  in 
all  controversies  between  it  and  others  ;  (18  N.  Y,  Rep.  165, 
157;  1  R.  8.  5tk  ed.  813,  836;)  and  in  all  litigation  must 
sue  and  be  sued  by  its  name,  except  where  officers  are  spe- 
cially authorized  by  law  to  sue  in  their  name  of  office,  for  its 
benefit.  (1  R.  8.  5th  ed.  836.)  By  the  acts  of  these  defend- 
ants this  town  stands  on  the  books  of  said  railroad  corpora- 
tion as  a  stockholder,  prima  facie  personally  liable  to  all  the 
responsibilities  as  such,  (act  of  1857,)  stich  ss  its  debts  to 
laborers  and  servants.  (Gen.  Railroad  Act,  §  10.)  Bonds 
issued  in  the  name  of  the  town  have  been  sold  to  third  per- 
sons for  value ;  the  act  of  1859,  in  its  sixth  section,  says, 
qualified  by  the  condition  of  the  second  section,  that  "  aU 
bonds  issued  by  the  commissioners  of  the  several  towns  shall 
be  binding  upon  the  town,  &c.  in  the  hands  of  bona  fide 
holders  and  owners,''  &c.  and  hence  here  was  a  color  of  lia- 
bility against  this  town.  Under  this  color  of  liability  the 
town  is  subject  to  suit ;  in  its  corporate  capacity  it  might  be 
put  to  the  trouble  and  costs  of  defense ;  if  it  did  not  defend 
its  corporate  property  would  be  made  liable  to  satisfy  any 
judgment  recovered.     So  if  the  town  acquiesced,  it  might  be 
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held  estopped  from  interposing  a  want  of  authority  in  Jen- 
kins as  a  defense  to  any  action  brought  against  it,  either  by 
an  employee  of  the  railroad  or  by  a  bona  fid^  holder  of  said 
bonds.  Of  the  effect  of  the  statute  of  1859,  respectu^  bona 
fidjt  holders  of  bonds,  it  is  not  necessary  to  speak,  because 
the  defendants  are  not  in  a  position  to  raise  that  question. 
Probably  enough  has  been  said  to  indicate  the  yiews  enter- 
tained. 

The  second  conclusion  of  law  was  "that  by  virtue  of  the 
act,  {pha'pttr  18  of  the  Laws  of  1863,  and  chapter  402  of 
the  Laws  of  1864,)  amending  the  first  mentioned  act,  the 
said  company  having  constructed  its  road  through  said  town 
of  Duanesburgh,  the  said  bonds  are  valid  and  binding  upon 
said  town,  without  reference  to  the  form  or  sufficiency  of 
such  affidavits,-'  &c.  The  judgment  below  seems  to  have 
been  placed  mainly  upon  this  ground,  and  if  authority  in 
fact  existed  to  issue  bonds,  the  conclusion  would  be  right ; 
but  as  no  such  authority  existed,  the  statutes  of  1863  and 
1864  have  no  application,  and  for  that  reason  the  judgment  is 
erroneous. 

Again ;  it  was  not  only  not  shown  that  Jenkins  had  author- 
ity to  subscribe  for  stock  and  issue  bonds,  under  the  statutes 
of  1856  and  1867,  but  it  affirmatively  appeared  that  he  did  not 
have  such  authority ;  that  the  consents  of  tax  payers  had 
never  been  given^  It  was  only  claimed  that  his  usurpation 
had  been  legalized  and  made  binding  on  the  town  by  legisla- 
tive enactment.  The  acts  of  1856  and  1857  have  never  been 
repealed,  either  directly'  or  by  implication ;  the  acts  of  1863 
and  1864  did  not  assume  to  repeal  the  conditions  precedent 
imposed  by  the  act  of  1856,  modified  by  that  of  1857,  or  to 
invest  the  town  with  power,  or  its  commissioner  with  author- 
ity, to  act  without  the  assent  therein  required.  We  repeat ; 
both  the  statutes  6f  1863  and  1864  were  predicated  on  the 
condition  that  the  power  and  authority  had  been  accepted 
and  given  by  the  town  and  its  tax  payers,  and  on  that  theory 
they  were  enacted^  to  meet  any  objections  that  might  be  made 
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to  the  affidavits  on  file  by  reason  of  formal^  clerical  and  other 
defects  of  like  character ;  it  was  not  assumed  to  change  the 
fact,  or  supply  a  want  of  authority ;  or  to  declare  the  bonds 
valid,  whether  the  commissioner  had  authority  to  issue  them 
or  not. 

For  the  reason  that  a  town  can  not  legally  take  stock  in  a 
railroad  corporation,  nor  issue  its  bonds  therefor,  without 
authority  from  the  law  making  power,  duly  accepted  by  the 
town ;  and  for  the  reason  that  the  act  of  authorization  had 
never  been,  accepted  by  this  town,  nor  the  conditions  prece- 
dent which  authorized  the  commissioner  to  subscribe  for  stock 
and  issue  bonds  complied  with ;  we  hold  that  the  defendant 
Jenkins  was  not  the  agent  of  the  town,  nor  authorized  to  act 
for  it,  or  on  its  behalf  in  the  premises ;  that  his  subscription 
for  stock  and  issue  of  bonds  in  the  name  of  the  town  were 
unauthorized  acts,  and  wholly  void ;  and  that  no  subsequent 
statute  has  legalized  either,  or  made  the  bonds  valid  or  obli- 
gatory on  the  town ;  or  could  legalize  or  make  them  binding. 
That  the  plaintiff  was  entitled  to  judgment  upon  the  facts 
of  the  case,  declaring  such  subscription  and  issue  of  bonds 
void ;  that  Jenkins  forthwith  return  the  certificates  of  stock 
to  such  railroad  company,  and  that  said  railroad  company 
strike  the  name  of  said  town  from  its  stock  book ;  that  Jen- 
kins be  restrained  from  subscribing  for  other  stock  or  issuing 
other  bonds  in  the  name  of  said  town ;  that  both  defendants 
be  restrained  from  selling,  assigning  or  transferring  any  of  the 
said  bonds  heretofore  issued,  and  that  the  plaintiff  recover 
such  damages  as  shall  have  been  sustained  by  reason  of  the 
unauthorized  acts  of  the  defendants. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the 
event. 

[Sasatoga  Gbitbbal  Tbbm,  Jolj  10,  1866.  Boekea,  JameSf  BosekratUj  and 
i*o«ar,  Jnstioefl.]    f 
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Where  R.,  the  owner  of  land  adjoining  a  highway,  had  acquiesced  in  the  use 
of  the  highway  as  such,  by  the  people,  about  fifteen  years,  when  he  sold  the 
land  to  the  defendant,  who  purchased  with  knowledge  of  all  the  facts,  and  as 
OTerseer  of  highways,  had  not  only  worked  the  road,  as  a  public  highway,  but 
consented  to  the  expenditure  of  |200  by  the  town,  upon  it,  before  he  pur- 
chased the  land ;  Seid  that  he  no  right,^  afterwards,  to  obstruct  the  highway 
and  prevent  public  travel  upon  it,  on  the  ground  that  the  damages  occasioned 
by  the  laying  out  and  opening  of  the  same  had  not  been  legally  assessed. 

Mddy  dUoj  that  these  circumstances  amounted  to  a  wfuver,  by  the  owners  of  the 
land,  of  the  right  to  have  their  damages  assessed  before  the  highway  should 
be  opened,  or  worked,  or  used. 

And  that  the  prohibition,  revived  by  the  act  of  December  14, 1647,  iLawt.  of 
1847,  wl.  2,  p.  588,  ^  22,)  against  the  opening,  working,  or  using  of  a  high- 
way, before  the  damages  sustained  by  the  owners  of  the  land  through  which 
it  is  laid  out,  are  assessed,  did  not  justify  the  defendant  in  obstructing  the 
highway ;  and  that  he  was  estopped  by  the  &cts  and  circumstances  f^om 
shutting  it  up ;  the  highway  having  been  opened  and  worked  and  used  wfien 
there  was  no  such  prohibition. 

If  the  owner  of  land  taken  for  a  highway  has  a  right  to  damages,  it  is  the  duty 
of  the  commissioners  of  highways  to  apply  to  the  county  court  for  the  ap- 
pointment of  commissioners  to  assess  such  damages.  And  if  they  refuse  to 
discharge  that  duty,  they  may  be  compelled  to  perform  it,  by  mandamus. 
The  owner  of  the  land  can  not  obstruct  the  highway,  and  prevent  the  public 
frota.  traveling  it  until  his  damages  are  assessed. 

In  an  action  by  commissioners  of  highways,  to  recover  penalties  for  obstructing 
a  ^hway,  it  is  unnecessary  for  the  plaintiffs  to  show  that  all  the  preliminary 
steps  to  the^laying  out  of  the  road  were  taken.  They  are  not  bound  to  pro- 
duce any  record  of  the  highway ;  but  are  entitled  to  recover,  upon  proof 
that  the  highway  has  been  worked  and  used  by  the  people  as  a  public  high- 
way, and  regarded  as  such,  for  fifteen  years  before  the  defendant  obstructed  it. 

ACTION  to  recover  penalties  of  the  defendant  for  obstruct- 
ing a  highway  in  the  town  of  Big  Flatts,  in  the  county 
of  Chemung. 

The  action  was  commenced  before  a  justice  of  the  peace 
of  Chemung  county,  where  it  was  dismissed,  by  reason  of 
the  defendant  denying  the  existeiice  of  the  alleged  highway 
and  setting  up  as  a  defense  that  he  was  the  owner  in  fee  of 
the  land  where  it  was  alleged  the  highway  was.     The  plain- 
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tiffs  afterwards  commenced  the  action^  for  the  same  causes, 
in  this  court,  and  the  defendant  interposed  the  same  defenses 
he  had  set  up  before  the  justice  of  the  peace.  The  action 
was  tried  at  the  Chemung  circuit,  in  Norember,  1862,  when, 
by  direction  of  the  judge,  the  jury  rendered  a  verdict  in  favor 
the  plaintiffs  for  $25.  The  defendant  made  a  case,  contain- 
ing exceptions  taken  by  his  counsel  on  the  trial,  and  made  a 
motion  thereon  for  a  new  trial,  at  the  Chemung  special  term, 
in  September,  1864,  which  was  denied  pro  forma^  as  the 
order  states,  in  order  that  the  questions  involved  might  be 
presented  to  the  general  term. 

The  defendant  now  moves,  at  the  general  term  of  this  court 
on  his  case  and  exceptions,  for  a  new  trial* 

Q.  L.  Smithy  for  the  plaintiffs. 

•  

James  L.  Woods^  for  the  defendant* 

By  the  Courts  Balcom,  J.  No  question  has  been  raised 
touching  the  regularity  of  the  defendant's  proceedings  since  the 
trial,  and  I  shall  assume  that  the  defendant  has  duly  appealed 
from  the  order  of  the  special  term  denying  his  motion  for  a 
new  trial,  and  that  the  questions  in  the  case  and  exceptions 
are  properly  before  the  general  term. 

The  highway  in  question  was  laid  out  by  three  of  the 
judges  of  the  court  of  common  pleas  of  Chemung  county, 
on  the  15th  day  of  May,  1845 ;  and  I  am  of  the  opinion 
the  evidence  shows  it  was  regularly  and  legally  laid  out,  and 
that  no  objection  to  any  portion  of  the  evidence  offered  to 
establish  the  existence  of  the  highway  was  well  taken. 

The  defendant  obstructed  the  highway  at  least  five  times 
in  May  and  June,  1862,  and,  if  the  plaintiffs  were  entitled 
to  recover,  the  defendant  was  liable  for  five  penalties  of  $5 
each,  (1  jB.  8.  621,  §  102,)  which  the  plaintiffs  recovered. 

The  highway  was  laid  out  across  lands  occupied  by  two 
persons  in  severalty.    Damages  sustained  by  reason  of  the 
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laying  out  and  opening  of  the  highway  were  assessed  or 
awarded  to  such  two  persons,  jointly,  in  April,  1846*     Those 
persons  were  Samuel  Boyer  and  James  Hughson ;  and  I 
think  the  presumption  from  the  case  is  that  they  received 
such  damages.     Boyer  testified  that  the  one  hundred  dollars 
damages,  or  a  portion  of  it,  was  paid  to  him ;  and  no  question 
was  made  at  the  trial  that  the  other  portion  of  such  damages 
had  not  been  paid  to  Hughson.     The  highway  was  opened 
soon  after  such  damages  were  assessed,  to  Boyer  and  Hughson 
and  with  their  consent;  and  it  was  worked  and  traveled 
as  a  public  highway,  with  their  knowledge  and  consent, 
and  without  objection  from  any  person,  until  May,  1862,  or 
until  about  that  time.     The  defendant  was  one  of  the  com^ 
missioners  of  highways  of  the  town  of  Big  Flatts  in  1858  or 
1859,  and  in  one  of  those  years  the  commisssioners  expended 
1^200  on  the  highway  in  question,  to  protect  it.     The  defend^ 
ant  was  consulted  by  the  other  commissioners  in  reference  to 
that  expenditure,  and  he  made  no  objection  to  it ;  and  he 
did  not  then  claim  that  the  highway  was  illegally  laid  out, 
or  that  it  was  not  a  public  highway,  or  that*  the  damages 
sustained  by  the  owners  of  the  land,  by  reason  of  the  laying 
out  and  opening  of  the  highway,  had  not  been  assessed^     The 
defendant  was  overseer  of  highways  in  the  district  where  the 
highway  in  question  is  situated,  in  1861,  and  worked  it  and 
repaired  it  as  a  public  highway,  in  that  year.     The  defend- 
ant testified  in  his  own  behalf  as  follows :  ^^I  now  own  and 
occupy  the  lands  on  both  sides  of  this  disputed  road,  and 
the  land  on  which  it  is  situated — have  owned  and  had  pos- 
session of  the  land  on  the  west  side  of  it  some  fifteen  years, 
and  that  on  the  east  of  it  a  year  or  two.     The  work  on  this 
road  done  by  me  as  overseer,  was  done  before  I  bought  the 
land  on  which  it  is  located.     The  road  is  on  the  strip  con- 
veyed to  me  by  the  deed  from  Beynolds.     As  commissioner, 
I,  with  the  other  commissioners,  said  what  should  be  done  at 
the  times  stated.    I  then  had  no  suspicion  but  that  the  .town 
claimed  it  as  a  road,  but  afterwards  the  commissioners  came 
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to  the  conclusicn  it  was  not  a  road,  and  they  went  to  the 
town  board  and  they  said  it  was  not  a  road ;  and  upon  that 
I  purchased  it  of  Beynolds,  and  since  my  deed  I  have  claimed 
to  own  the  strip,  &c.  I  had  before  refused  to  buy  it  of  him, 
on  account  of  the  road.  The  commissioners  were  Chapman 
and  Williams.  I  think  the  conversation  with  them  was  a 
year  ago  last  December.'^  The  defendant  wag  contradicted 
by  Chapman,  in  regard  to  what  he  testified  the  commission- 
ers concluded  upon  and  said  as  to  there  being  no  road,  &c. 

It  appeared  that  Boyer  occupied  the  west  part  of  the  land, 
where  the  highway  is,  at  the  time  it  was  laid  out,  and  Hugh- 
son  the  east  part.  Boyer  occupied  by  permission  of  Joseph 
Heckart.  Joseph  Heckart  and  several  other  persons,  heirs 
of  Peter  Heckart,  deceased,  then  owned  as  tenants  in  com- 
mon, the  land  that  Boyer  occupied ;  and  the  evidence  fails  to 
establish  that  any  damages  were  ever  assessed  to  or  for  such 
owners  by  reason  of  the  laying  out  and  opening  of  the  high- 
way. They  conveyed  the  land  to  Nathan  Reynolds  of  El- 
mira,  by  a  deed  dated  the  17th  day  of  October,  1853 ;  and 
Beynolds  conveyed  the  land  to  the  defendant,  by  a  deed  dated 
the  20th  day  of  February,  1862. 

The  defendant's  counsel  excepted  to  the  direction  of  the 
judge  to  the  jury  to  render  a  verdict  in  favor  of  the  plaintiffs 
for  $25 ;  and  he  now  claims  that  such  direction  was  erro- 
neous, for  the  reason,  among  others,  that  the  damages  by 
reason  of  the  laying  out  and  opening  of  the  highway,  sus- 
tained by  the  owners  of  the  land  that  Boyer  occupied  when 
the  highway  was  laid  out,  have  never  been  assessed. 

The  evidence  does  not  show  that  the  damages  sustained 
by  the  owners  of  the  land  by  reason  ef  the  laying  out  and 
opening  of  this  highway  have  been  legally  assessed.  It  shows 
that  damages  were  assessed  to  the  occupants  of  the  land  by 
a  jury,  under  the  Revised  Statutes,  on  the  4th  day  of  April, 
1846,  which  was  after  chapter  180  of  the  Laws  of  1845  took 
effect.  As  the  law  was  in  1846,  such  damages  should  have 
been  assessed  to  the  owners  of  the  land,  by  a  commissioner 
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of  highways  and  two  assessors  of  the  town  of  Big  Flatts. 
(Laws  of  1845,  p,  184,  §  5.) 

But  the  highway  is  yet  in  e5cisteuce,  for  the  reason  that  it 
was  opened  and  worked,  soon  after  it  was  laid  out,  by  the 
consent  of  the  persons  who  then  had  the  actual  possession  of 
the  land  through  which  it  was  laid  out,  and  it  was  so  opened 
and  worked  within  the  six  years  mentioned  in  the  statute, 
requiring  that  all  highways  must  be  opened  and  worked 
within  that  time  after  they  are  laid  out.  (1  -B.  8.  520,  §  99. 
Laws  of  1861,  p.  709.  Marble  v.  Whitney,  28  N,  Y,  Rep,  297.) 
And  there  w^s  no  prohibition,  between  the  first  day  of  July, 
1845,  and  the  third  day  of  January,  1848,  against  opening  or 
working  or  using  a  highway  before  the  damages  sustained  by 
reason  of  the  laying  out  and  opening  of  the  same  were  agreed 
npon,  released  or  assessed,  Section  5  of  the  act  of  1845, 
which  took  effect  on  the  first  day  of  July  in  that  year,  was 
plainly  inconsistent  with  section  64  in  the  Kevised  Statutes 
that  contained  such  a  proposition  ;  (1  \B.  8,  515,  §  64 ;)  and 
ttat  section  of  the  Kevised  Statutes  was  repealed  by  section 
36  of  the  act  of  1845.  {Latos  of  1845,  p,  184,  §  5.  Id. 
p,  190,  §  36.)  The  pfohibition  that  was  in  the  Revised 
Statutes  was  not  revived  until  the  act  of  December  14, 1847, 
was  passed,  which  took  effect  on  the  3d  day  of  January,  1848. 
{Latos  of  1847,  vol  2,  p  588,  §  22.) 

The  defendant  purchased  the  land  of  Reynolds  with  full 
knowledge  of  all  the  facts.  The  Heckart  heirs  and  Reynolds 
had  acquiesced  in  the  use  of  the  highway  by  the  people  about 
fifteen  years,  and  the  defendant,  as  an  officer  of  the  town  of 

• 

Big  Flatts,  not  only  worked  the  road  as  a  public  highway, 
but  consented  to  the  expenditure  of  $200  by  the  town  upon 
it  before  he  purchased  the  land  on  which  it  exists  ;  and  he 
knew  that  if  the  commissioners  of  highways  of  the  town  had 
previously  come  to  the  conclusion  that  it  was  not  a  highway, 
and  had  so  stated,  their  conclusion  and  statement  were  of  no 
validity  whatever,  and  did  not  authorize  any  person  to  shut 
it  up,  or  to  prevent  the  inhabitants  of  the  town  from  traveling 
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it ;  and  the  question  is  presented^  whether  he  had  the  right, 
notwithstanding  these  circumstances^  to  obstruct  the  highway 
and  prevent  the  people  traveling  it,  on  the  ground  that  the 
damages  sustained  by  reason  of  the  laying  out  and  opening 
of  the  same  had  not  been  legally  assessed.  I  am  of  the 
opinion  he  had  not  that  right.  There  was  no  statutory  pro- 
hibition against  opening,  working  or  using  the  highway  before 
the  assessment  of  the  damages,  when  it  was  first  opened, 
worked  and  used  by  the  consent  of  the  occupants  of  the  land. 
And  the  Heckart  heirs  and  Reynolds  slept  on  their  rights  too 
long,  and  the  defendant  had  done  too  much  on  the  road,  and 
had  recognized  it  as  a  public  highway  too  unequivocally,  and 
the  people  of  the  town  had  been  permitted  to  use  it,  and  to 
fix  their  residences  and^make  purchases  of  property  too  many 
years,  with  reference  to  its  being  a  public  highway,  to  justify 
the  defendant  in  obstructing  it,  and  thus  preventing  inter- 
course between  persons  to  whom  it  had  become  necessary  for 
intercourse  and  the  transaction  of  business. 

I  think  the  right  of  the  owners  of  the  land  to  have  their 
damages  assessed  before  the  highway  should  be  opened,  or 
worked,  or  used,  was  waived  by  reason  of  the  facts  and  cir- 
cumstances referred  to.  And  I  am  of  the  opinion  the  pro- 
hibition, revived  by  the  act  of  1847,  {mpra^)  against  the 
opening,  or  working,  or  using  of  the  highway  before  the  dam- 
ages sustained  by  the  owners  of  the  land  through  which  it  is 
laid  out  are  assessed,  did  not  justify  the  defendant  in  ob- 
structing this  highway ;  and  that  he  is  estopped  by  the  facts 
and  circumstances  from  shutting  it  up. 

The  highway  was  lawfully  opened  and  worked  and  used 
when  there  was  no  such  prohibition.  {See  28  N.  Y.  Rep. 
297 ;  1  Seld,  568  ;  Case  v.  Thompson,  6  Wend,  634 ;  18  id. 
9.)  The  legislature  has  the  right,  under  the  constitution,  to 
provide  for  taking  private  property  for  public  purposes,  for 
a  just  compensation  to  the  owner,  without  requiring  that 
such  compensation  shall  be  ascertained  or  paid,  prior  to  the 
entry  upon  or  occupation  of  the  property  by  the  public.    It 
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is  sa£B€ient  if  the  legislature  makes  provision  for  oompen* 
eation  to  the  owner.  (Smith  v.  Helmery  7  Barb.  416.  9  id. 
449.  Angell  on  Highways^  §  112,  and  note  4  on  page  89.) 
The  compensation  to  the  owner  may  be  made  after  the  prop- 

■ 

erty  has  been  taken,  and  while  it  is  being  used  by  the  public. 
{See  authorUieSy  supra,) 

If  the  defendant  has  a  right  to  damages,  for  the  laying  out 
and  opening  of  the  highway  in  question,  it  is  the  duty  of 
the  commissioners  of  highways  of  the  town  to  apply  to  the 
Chemung  county  court  for  the  appointment  of  commis- 
sioners to  assess  such  damages.  {Laws  of  1847,  vol,  2, 
p.  581,  §  5.)  If  they  should  refuse  to  discharge  that  duty 
the  defendant  could  compel  them  to  do  it  by  mandamus. 

It  is  proper  I  should  say  we  do  not  determine  whether  the 
defendant  is  in  a  situation  to  entitle  him  to  damages  for  the 
laying  out  and  opening  of  this  highway.  We  only  hold  that 
if  he  is  entitled  to  such  damages,  he  can  not  obstruct  the 
highway  and  prevent  the  people  from  traveling  it,  until  his 
damages  are  assessed.  It  is  barely  possible  that  damages 
were  assessed  to  the  Heckart  heirs  while  they  owned  the  land. 

The  conclusion  that  the  defendant  can  not  obstruct  this 
highway,  though  the  damages  caused^  by  opening  and  work- 
ing it  have  not  been  assessed  or  paid,  works  no  injustice  to 
the  defendant ;  for,  as  has  been  seeo,  he  can  obtain  damages 
if  he  is  entitled  to  any.  But  a  contrary  conclusion  might 
occasion  great  inconvenience,  especially  to  persons  who  desire 
to  travel  the  highway. 

The  decision  in  Sage  v.  Barnes,  (9  John.  365,)  settles  the 
question  that  it  was  unnecessary  for  the  plaintiffs  to  show 
all  the  preliminary  steps  to  the  laying  out  of  this  road ;  and 
it  was  enough  for  them  to  show  the  record  thereof,  and  that 
it  was  opened  and  used  as  a  public  highway.  And  I  will  go 
further,  and  say  I  think  the  plaintiffs  were  not  bound  to  pro- 
duce any  record  of  the  highway ;  and  that  they  were  entitled 
to  recover  penalties  for  the  obstructions,  upon  the  evidence 
that  the  highway  had  been  worked  and  used  by  the  people  as 
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a  public  highway  and  r^arded  as  such  for  fifteen  years  before 
the  defendant  obstructed  it.  If  this  conclusion  be  correct 
the  defense,  if  valid,  that  the  highway  was  not  regularly  laid 
out,  and  that  the  damages  sustained  by  reason  of  the  laying 
out  and  opening  of  the  same  had  not  been  legally  assessed, 
was  for  the  defendant  to  establish.  These  views  are  consist-^ 
ent  with  the  decisions  in  Parker  v.  Van  Hovien  and  Fleet  v. 
Toungs,  (7  Wend,  145  and  291.) 

My  conclusion  is  that  the  order  of  the  special  term,  deny^ 
ing  the  defendant's  motion  for  a  new  trial,  should  be  affirmed 
with  costs,  and  that  his  motion  for  a  new  trial  should  be 
denied  with  costs ;  and  that  the  plaintiffs  are  entitled  to  a 
judgment  in  their  favor,  on  the  verdict,  with  costs. 

So  decided. 

[Broohb  QEirxsiLL  Tbbm,  July  10, 1866.    Farkery  Miuon  Bakom  and  Beards 
i^cM,  Justices.]  ^ 


Seawans  vs.  C.  and  A.  Smith, 

In  an  action  to  recover  for  damage  done  by  the  defendants^  cattle,  horses  and 
sheep  to  the  plaintiff's  orchard  and  crops,  the  plaintiff,  who  was  a  witness  in 
his  own  behalf,  after  testifying  that  in  1851  he  had  one  and  three  qoarter 
acres  of  buckwheat  on  his  land,  and  that  in  the  fall  of  that  year  the  defend- 
ants' horses  got  in,  after  the  buckwheat  was  cut,  and  tore  it  to  pieces,  and  ate 
what  they  wanted,  was  asked  "  what  portion  of  the  buckwheat  the  defend- 
BJiVs  horses  destroyed,  in  the  &11  of  1861 V  Held  that  the  witness,  being  a. 
farmer,  his  experience  as  such  rendered  him  competent  to  answer  the  ques- 
tion ;  and  that  an  objection  to  the  same  was  properly  overruled. 

The  plaintiff  further  testified  that  fifteen  cattle  went  into  one  acre  of  his  peas, 
in  1864,  and  destroyed  two  thirds  of  them ;  that  they  were  worth  |4  per 
bushel,  and  that  he  had  usually  raised  peas.  He  was  asked  this  question : 
"  If  that  piece  of  peas  had  not  been  injured  by  the  stock,  how  much  would 
it  have  produced,  that  season  V  Held  that  the  witness  was  competent  U> 
answer  the  question,  and  that  the  referee  properly  overruled  an  objection  to- 
it ;  the  evidence  being  necessary  to  enable  the  referee  to  ascertain  the  amount 
of  damages  the  defendants'  cattle  did  to  the  peas. 
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Sddf  further ,  that  a  question,  put  to  the  plaintiff  as  a  witness,  as  to  what  por- 
tion of  his  corn,  that  was  destroyed  in  tlie  fall  of  1863,  was  destroyed  by  the 
defendants'  cattle,  was  admissible,  in  connection  with  the  other  facts  to  which 
he  had  previously  testified. 

The  plaintiff  also  testified  that  in  July,  1860,  the  defendants*  hogs  destroye4 
all  his  peas — thirty  rods — ^that  they  were  goods  peas,  and  podded,  when 
destroyed ;  that  he  could  tell  what  the  ground  would  have  produced  if  the 
X)eas  had  not  been  destroyed.  He  was  then  asked,  what  the  ground  would 
have  produced,  had  the  peas  not  been  destroyed  by  the  defendants'  hogs. 
This  question  was  objected  to  as  incompetent  and  improper,  and  as  calling 
for  the  opinion  of  the  witqess.  Held  that  the  question  was  proper,  and  tl^e 
objection  to  it  was  properly  overruled. 

A  son  of  the  plaintijQf  testified  that  he  helped  harvest  a  crop  of  oats,  and  saw 
the  defendants'  cattle  in  them,  about  a  week  before  they  were  cut.  Sdd  that 
his  testimony  showed  he  was  competent  to  state  what  proportion  of  the  crop 
was  destroyed  by  the  cattle ;  and  that  an  objection  to  a  question  put  to  him 
on  that  subject  was  properly  overruled. 

THIS  was  an  action  brought  to  recover  for  the  damage  done 
by  the  defendants'  cattle,  horses  and  sheep  to  the  plain- 
tiff's orchard  and  crops  during  a  series  of  years,  on  a  piece 
of  land  owned  and  possessed  by  the  plaintiff  in  the  town  of 
Truxton,  in  Cortland  county.  The  defendants  owned  a  farm 
adjoining  the  plaintiff's  land,  on  which  their  stock  was  kept, 
The  action  was  tried  before  a  referee,  who  decided  that  the 
plaintiff  was  entitled  to  recover,  and  he  assessed  the  plain-^ 
tiff's  damages  at  $166.63 ;  for  which  judgment  was  entered, 
with  costs,  against  the  defendants,  in  the  office  of  the  clerk 
of  Cortland  county,  in  October,  1865.  The  defendants  ap- 
pealed from  the  judgment  to  the  general  term  of  this  court. 
All  other  facts  necessary  to  a  correct  understanding  of  the 
decision  of  this  court  are  sufficiently  noticed  in  the  following 
opinion. 

Miner  <k  Kern^  for  the  plaintiff. 

Waters  &  Waters^  for  the  defendants. 

By  the  Oourty  Balcom,  J.     The  plaintiff  was  a  witness  in 
his  own  behalf     He  testified,  among  other  things,  that  he 
Vol.  XLVI.  21 
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had  one  and  three  quarter  acres  of  buckwheat  on  his  land  in 
1861 ;  that  in  the  falb  of  that  year  the  defendants'  four 
horses  "  got  in  after  the  buckwheat  was  cut,  and  tore  it  to 
pieces,  and  eat  what  they  wanted  to."  His  counsel  then  aske<l 
him  this  question  :  "  State,  if  you  can,  what  portion  of  the 
buckwheat  the  defendants'  hoFfees  destroyed,  in  the  fall  of 
1861  ?"    To  which  the  defendants  objected,  on  the  grounds, 

1.  It  is  incompetent,  and  from  the  facts  already  stated  by  the 
witness,  the  opinion  asked  for  he  is  not  competent  to  give. 

2.  Question  is  improper.  The  referee  overruled  the  objec- 
tion, and  the  defendants  excepted.  The  witness  answered  : 
'^  I  think  one  fifth  part.  I  have  usually  raised  buckwheat 
every  year.  I  think  it  would  have  produced  twenty  to 
twenty-five  bushels,  had  it  not  been  injured  by  the  defend- 
ants' horses.  Buckwheat  was  worth  five  shillings  per  bushel 
in  the  fall  of  1861." 

The  witness  was  a  farmer,  and  his  experience  as  such  ren- 
dered him  comi)etent  to  answer  the  question  put  to  him.  The 
question  was  unlike  the  objectionable  ones  answered  by  the 
plaintiff  in  Armstrong  v.  Smith,  (44  ^arb.  120.)  I  think 
the  objection  to  the  question  was  properly  overruled  by  the 
referee.  The  decision  in  Whitbeck  v.  N»  Y,  Central  R.  R. 
Co,^  (36  Barb.  644,)  shows  that  the  plaintiff  in  this  case  was 
competent  to  answer  the  question  put  to  him.  And  the 
ruling  of  the  referee  was  not  in  conflict  with  Harpending  v. 
Shoemaker,  (37  Barb.  270.) 

The  plaintiff  further  testified  that  fifteen  cattle  went  into 
one  acre  of  bis  peas,  in  1864  ;  that  the  cattle  destroyed  two 
thirds  of  them ;  that  they  were  worth  $4  per  bushel.  He 
stated  he  had  usually  raised  peas.  His  counsel  then  asked 
him  this  question:  ^^If  that  piece  of  peas  had  not  been 
injured  by  the  stock,  how  much  would  it  have  produced,  that 
season  ?"  The  defendants  objected  to  the  question  on  the 
grounds,  1.  It  calls  for  the  opinion  of  the  witness.  2.  The 
witness  is  not  competent  to  give  the  opinion  called  for.  3.  It 
is  incompetent.     The  referee  overruled  the  objection  and  the 
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defendants  excepted.  The  witness  answered,  "Twenty-five 
bushels,     i  got  seven  bushels." 

The  witness  was  competent  to  answer  this  question,  and  I 
em  of  the  opinion  the  referee  properly  overruled  the  objection 
to  it.  The  estimates  or  calculations  of  the  witness  were  com* 
petent,  for  the  reason  that  be'  was  familiar  with  the  subject, 
and  the  evidence  was  necessary  to  enable  the  referee  to  ascer- 
tain the  amount  of  damages  the  defendants'  cattle  did  to 
the  peas. 

The  question  put  to  the  plaintiff,  as  a  witness,  as  to  what 
portion  of  his  corn,  that  was  destroyed  in  the  fall  of  1853,  was 
destroyed  by  the  defendants'  cattle,  was  admissible  in  connec- 
tion with  the  other  facts  to  which  he  had  previously  testified, 
and  for  reasons  already  assigned,  showing  the  admissibility  of 
the  other  questionfs  above  mentioned. 

The  plalntifi^  also  testified  that  in  July,  1860,  the  defendants' 
hogs  destroyed  all  his  peas,  thirty  rods  ;  that  they  were  good 
peas,  and  podded  when  destroyed ;  that  he  could  tell  what 
that  ground  would  have  produced  if  the  peas  had  not  been 
destroyed.  He  was  then  asked  what  the  ground  would  have 
produced,  had  the  peas  not  been  destroyed  by  the  defendants' 
hogs;  which  question  was  objected  to  as  incompetent  and 
improper,  and  as  calling  for  the  opinion  of  the  witness.  Th« 
objection  was  overruled,  and  the  defendants  excepted.  This 
question  was  proper,  and  the  objection  to  it  was  properly 
overruled,  for  the  reason  that  the  answer  to  it,  which  was 
that  the  ground  would  have  produced  three  bushels,  worth 
twelve  shillings  per  bushel,  was  as  necessary  for  the  informa- 
tion of  the  referee  as  the  answers  were  which  we  have  already 
seen  were  admissible. 

The  evidence  given  by  Chauncey  Seamans  shows  he  was 
competent  to  state  what  proportion  of  a  crop  of  oats  was 
destroyed  by  the  defendants'  cattle,  a  week  before  they  were 
cut.  He  was  a  son  of  the  plaintiff,  and  helped  harvest  the 
oats,  and  saw  the  cattle  in  them.    I  think  the  objection  to 
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the  question  put  to  him  on  that  subject  was  properly  over^ 
ruled. 

The  question  the  plaintiff  put  to  the  defendant  Alfred 
Smith,  on  his  cross-examination,  as  to  the  number  of  times 
the  defendants'  cattle  were  in  the  plaintiff's  lot  in  1864, 
was  properly  overruled.  It  was  a  pertinent  and  proper 
inquiry  in  view  of  the  other  evidence  in  the  case. 

The  defendants'  counsel  have  made  the  point  that  the  find- 
ing of  the  referee,  that  from  the  first  day  of  April,  1864,  till 
the  commencement  of  the  action,  the  defendants  jointly  owned 
and  caused  to  be  kept  on  their  farm  three  horses,  two  two 
year  old  cattle  and  about  twenty-five  sheep,  is  not  justified 
by  the  evidence.  I  think  this  finding  is  not  against  the  evi- 
dence, but  is  sustained  by  it. 

I  have  noticed  all  the  points  made  by  the  defendants'  coun- 
sel on  this  appeal,  and  I  shall  not  examine  any  exception  in 
the  case  which  the  defendants'  counsel  have  omitted  to  notice. 

I  will  add  that  the  rulings  of  the  referee  as  to  the  admis- 
sibility of  evidence  affecting  the  damages  are  in  accordance 
with  the  views  expressed  by  me  in  the  concluding  portion  of 
my  opinion  in  Armstrong  v.  Smithy  (44  Barb.  124,  125.) 

My  conclusion  is  that  the  judgment  in  the  action  should 
be  affirmed,  with  costs. 

So  decided. 

[Bboomb  Gbnebal  Tbhk,  July  10, 1866.    JParktr^  Maaan,  J^aleom  and  JBaard- 
num,  Justices.] 
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In  the  matter  of  the  application  of  Jabez  fl.  Metcalf,         

assessor  of  the  village  of  Oanandaigua,  vs,  Hibam  J.  Mas-         I^l  «•! 
SENOEB  and  Theodobe  E.  Habt.  |  l^h  m 

For  the  parposes  of  the  taxation  of  his  banking  capital,  the  residence  of  an 
individaal  banker,  doing  business  under  the  general  banking  law,  is  in  the 
towp  or  ward  specified  in  the  certificate  required  by  the  statute  as  the  loca- 
tion of  his  banking  office. 

One  assessor,  alone,  can  not  make  an  assessment.  It  must  be  the  Joint  act  of 
all,  or  a  majority,  of  the  assessors. 

An  assessment  made  by  ond  assessor  only  is  irregular  and  void,  and  no  pro- 
ceedings for  the  purpose  of  charging  the  owner  of  the  property  with  a  con- 
tempt for  not  paying  the  tax  can  be  founded  upon  it. 

Neither  an  associated  bank  nor  the  bank  of  an  individual  banker,  necessarily 
continues  its  existence  as  a  banking  institution,  and  liability  to  taxation  as 
such,  during  the  period  of  six  years  after  the  redemption  of  ninety  per  cent 
of  its  circulating  notes,  provided  by  statute  fdr  closing  its  banking  business ; 
when  it  permanently  and  deliberately  ceases  to  transact  regular  and  accus- 
tomed banking  business,  with  a  view  of  calling  in  its  circulating  notes  and  of 
ultimately  giving  the  notice  provided  by  the  first  subdivision  of  section  1  of 
the  act  of  1869.    {Chap.  236.) 

Tnien  it  thus  ceases  to  act  as  a  bank,  it  loses  its  character  as  such,  and  is  no 
longer  one,  except  in  name* 

Parties  assessed  will  not  be  held  concluded  against  alleging  any  irregularity  in 
the  assessment,  by  reason  of  their  not  appearing  at  a  meeting  of  the  assessors 
which  it  does  not  appear,  and  is  not  alleged,  was  ever  held,  or  notice  thereof 
given. 

• 

APPEAL,  by  Messenger  and  Hart,  from  an  order  made  at  a 
special  term,  impositig  a  fine  upon  the  appellants,  for 
their  misconduct  in  refusing  to  pay  a  tax  of  $118.69,  men- 
tioned in  the  petition  in  this  matter,  presented  to  the  special 
term,  and  upon  which  said  order  was  founded.  In  that 
petition  it  was  alleged  that  Jabez  H.  Metcalf,  the  petitioner, 
H.  N .  Jervis  and  W.  P.  Gunn  were  duly  elected  and  qual- 
ified as  assessors  of  the  village  of  Canandaigua  at  the  annual 
election  of  oflScers  of  said  village,  held  on  the  first  Monday 
of  June,  1863.  And  that  at  said  election,  Archibald  Hutch- 
inson was  duly  elected  collector  of  said  village,  and  qualified 
as  such. '  That  the  petitioner  entered  upon  his  official  duties 
as  assessor,  immediately  after  said  election.     That  while  he 
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was  in  the  discharge  of  his  official  duties  as  assessor,  in 
assessing  the  property  of  corporations  and  individuals  in 
said  village  of  Canandaigua,  there  was  va  existence  in  said 
village  an  individual  banking  institution  known  under  the 
name  of  "^he  Bank  of  Canandaigua,"  conducted  and  owned 
by  Theodore  E.  Hart,  of  the  said  village,  and  Hiram  J. 
Messenger ;  the  said  Hart  acting  as  banker,  and  the  said  Mes- 
senger actitig  as  cashier,  of  said  banking  institution.  That 
as  such  assessor,  the  petitioner  assessed  the  said  individual 
banking  institution^  by  the  name  of  ^^  The  Bank  of  Canan- 
daigua,"  on  its  capital  stock,  in  the  sum  of  forty-five  thou- 
sand dollars,  that  being  the  amount  of  capital  stock  of  said 
banking  institution,  owned  by  said  Hart  and  Messenger  at  the 
time  said  assessment  was  made.  That  said  Theodore  E. 
Hart  or  Hiram  J.  Messenger  or  any  person  or  pereons  in 
their  hehalf  did  not,  within  the  time  required  by  law,  make 
any  application  whatever  to  have  such  assessmetit  in  anywise 
changed.  That  after  the  expiration  of  the  time  given  by 
law  to  parties  to  apply  to  said  assessors  to  have  assessments 
altered  or  amended,  the  assessment  roll  containing,  among 
others,  said  assessment  against  the  Bank  of  Canandaigua 
was  placed  in  the  hands  of  the  clerk  of  said  village  of  Can- 
andaigua, who  thereupon  computed  the  amount  of  tax  due 
upon  the  several  assessments  made  upon  property  in  said 
village  of  Canandaigua,  and  upon  the  assesssment  made 
upon  the  capital  stock  of  said  Bank  of  Canandaigua,  and 
who  made  out  a  tax  list  for  said  village  for  the  year  com- 
mencing June  1,  1863,  and  ending  June  1,  1664.  That  the 
amount  of  tax  so  computed  on  said  assessment  of  the  capital 
stock  of  said  individual  banking  institution  was  the  suAi  of 
$118.49.  That  the  trustees  of  said  village  thereupon  an- 
nexed to  said  tax  list  their  warrant  for  the  collection  of  said 
tax,  and  said  tax  list,  together  with  said  warrant,  Were  placed 
in  the  hands  of  the  aforesaid  collector  of  the  village,  ftr  col- 
lection, who  proceeded  to  collect  the  tax  therein  authorized 
and  commanded  to  be  collected  in  the  manner  provided  by 
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law.  That  said  individual  banking  institution  known  under 
the  name  and  style  of  The  Bank  of  Ganandaigua  was  one 
known  in  law  as  that  of  a  private  banker,  and  was  organized 
^ce  the  year  1854,  and  was  in  existence  and  operation  when 
the  aforesaid  assessment  was  made.  That  on  the  4th  day  of 
February,  1864,  Archibald  Hutchinson,  said  collector  of  the 
village  of  Ganandaigua  made  to  the  petitioner  a  report  in 
writing,  which  was  annexed  to  the  petition.  [In  this  report 
the  collector  stated  that  the  Bank  of  Ganandaigua  had, 
through  its  banker  and  cashier,  refused  to  pay  $118.49>  the 
amount  of  tax  levied  on  said  assessment ;  that  there  were 
no  goods  or  chattels  in  the  possession  of  said  bank  upon 
which  said  tax  might  be  levied  by  distress  and  sale  according 
to  law ;  that  he,  the  collector,  had  reason  to  believe,  and  did 
believe,  that  said  bank  had  debts,  credits,  choses  in  action  or 
other  personal  property  not  taxed  elsewhere  in  this  state,  and 
upon  which  levy  could  not  be  made  according  to  law.]  The 
prayer  of  the  petition  was  that  the  payment  of  said  tax 
might  be  enforced  in  the  manner  provided  by  statute. 

Upon  this  petition  an  order  was  made  by  a  justice  of  this 
court,  directing  the  said  Hart  and  Messenger  to  show  cause  at 
a  special  term  of  the  court  why  the  court  should  not  enforce 
the  payment  by  them  of  the  said  tax  levied  against  The 
Bank  of  Ganandaigua,  &c. 

T.  -ff.  Strong^  for  the  appellants. 

T.  0.  Perkins  J  for  the  respondent. 

By  tht  Court,  Welles,  J.  At  the  time  the  assessment  in 
question  was  made  upon  ^^The  Bank  of  Ganandaigua"  such 
'*bank,"  and  every  thing  connected  with  it,  was  owned  en- 
tirely by  the  appellant  Messenger,  and  the  appellant  Hart, 
did  not  own  the  same,  or  have  any  interest  therein.  From 
1857,  to  April  24,  1863,  it  had  been  owned  by  Hart  &  Mes- 
senger jointly,  and  on  the  last  mentioned  day  the  former  sold 
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out  all  his  interest  to  the  latter,  who,  from  that  time  ever 
since  has  continued  the  sole  and  exclusive  owner  thereof. 

Section  9  of  chapter  242  of  the  laws  of  1854,  does  not 
apply  to  an  absolute  sale  of  the  bank  and  banking  operations^ 
including  the  securities  deposited  with  the  bank  department 
by  an  individual  banker,  so  as  to  divest  him  of  all  interest 
therein.  The  object  of  that  section  was  to  prevent  individ- 
ual bankere,  who  had  obtained  circulating  notes  under  tho 
general  banking  laws,  from  selling  or  transferring  the  business 
of  banking  upon  the  securities  deposited  by  such  individual 
bankers*  One  of  the  evils  intended  to  be  prevented  was  the 
practice  which  had  obtained  to  some  extent  of  persons  hav- 
ing deposited  securities  with  the  comptroller  and  obtained 
thereupon  the  amount  of  circulating  notes  duly  counter- 
signed, passing  such*  notes  into  the  hands  of  another,  to  be 
signed  by  such  other  person  and  put  in  circulation  by  him  as 
money,  and  therewith  to  carry  on  the  business  of  banking, 
by  which  the  bill  holders  would  lose  the  security  of  the  direct 
personal  liability  of  the  individual  who  deposited  the  secu* 
rities  and  obtained  the  circulating  notes. 

It  seems  to  follow  that  the  order  appealed  from,  as  it 
respects  the  appellant  Hart,  was  erroneous. 

Whatever  there  was  of  "  The  Bank  of  Canandaigua,"  at 
the  time  of  this  assessment,  it  was  clearly  personal  property. 
If  it  then  remained  a  bank,  it  was  the  bank  of  an  individual 
banker,  and  not  a  corporation  or  corporate  body.  It  was 
personal  estate  of  Messenger,  its  owner.  But  Messenger  was 
not  in  fact  a  resident  of  Canandaigua,  but  of  the  town  of 
Cortland  in  the  county  of  Cortland,  and  was,  as  he  swears, 
taxed  for  his  personal  property  in  the  town  of  Cortland. 

An  individual  banker,  under  the  general  banking  laws,  is 
no  more,  as  such,  a  corporation,  either  sole  or  aggregate,  than 
a  merchant,  lawyer,  physician  or  any  other  person.  Any  man 
may  have  a  bank,  and  were  if  not  for  the  restraining  laws, 
might  issue  his  own  notes  to  circulate  as  money.  The  only 
substantial  difference  between  them  and  individual  bankers 


MONROE— DECEMBER,  1864.  329 

Matter  of  Metcalf  v.  Messenger. 

^1  — — 

under  the  general  banking  laws^  is^  that  the  latter  may  issue 
such  circulating  notes^  upon  certain  conditions  and  under 
certain  restrictions  provided  by  law.  If  he  dies,  his  interest 
in  his  bank  and  banking  business  goes  to  his  executors  or 
administrators  as  a  portion  of  the  personal  assets  of  his  estate. 

The  question  then  arises,  whether  Messenger,  as  owner  of 
The  Bank  of  Canandaigua,  was  liable  to  be  taxed  upon 
its  capital,  the  same  as  if  he  had  been  an  actual  resident  of 
the  village  of  Canandaigua.  In  Miner  v.  The  President  and 
Trustees  of  The  Village  of  Freddnia^  (27  N,  Y,  Bep,  155,)  it 
was  held  by  the  Court  of  Appeals,  that  the  residence  of  an 
individual  banker,  doing  business  under  the  general  banking 
law,  is,  for  the  purposes  of  the  taxation  of  his  banking  cap- 
ital, in  the  town  or  ward  specified  as  the  location  of  his 
banking  office  in  the  certificate  required  by  the  statute ; 
(Laws  qf  1844,  ch.  281,  §  3 ;  4  i^.  Y.  S.  at  Large,  p.  149  j) 
and  that  such  certificate  not  being  in  evidence,  the  actual 
location  of  his  banking  house  is  to  be  assumed  to  be  that 
mentioned  in  the  certificate.  This  settles  the  question  of 
Messenger's  liability,  so  far  as  his  residence  is  concerned. 

It  is  further  objected  on  behalf  of  both  the  appellants  that 
the  assessment  was  irregular  and  void,  for  the  reason  that  it 
was  made  by  only  one  of  the  assessors.  The  petition  shows 
that  the  assessment  was  made  by  Metcalf,  one  of  the  asses- 
sors, and  does  not  show  that  either  of  the  others  took  any 
part  in  it.  I  think  we  must  adopt  that  view  of  the  facts, 
namely,  that  the  assessment  was  made  by  Metcalf  alone. 
It  was  a  material  fact,  and  if  the  other  assessors  or  either  of 
them  participated  in  it,  it  is  to  be  presumed  the  fact  would 
have  been  stated  in  the  petition.  In  a  proceeding  to  charge 
a  party  as  for  a  contempt,  no  intendments  of  material  facts 
should  be  indulged  in. 

One  assessor  can  not  make  an  assessment.  It  is  the  joint  act 
of  all  or  a  majority  of  the  assessors,  {People,  ex  rel.  Mygatt, 
V.  Supervisors  of  Chenango  Co.,  1  Kern.  563,  571,  572,  and 
authorities  there  cited.)     There  seems  to  be  no  answer  to 
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thiB  objection^  and  we  must  hold  that  the  assessment  was 
irregular  and  void,  and  that  no  proceeding  for  the  purpose  of 
charging  the  appellants,  or  either  of  them,  with  a  contempt 
for  not  paying  the  tax,  can  be  founded  upon  iti 

It  appears  from  the  affidavits  read  upon  the  motion  at 
special  term,  in  behalf  of  the  appellants,  that  the  institution 
known  as  The  Bank  of  Canandaigua,  at  the  time  the  assess- 
ment was  made,  had  ceased  to  act  as  a  bank.  It  had  discon- 
tinued erery  species  of  business  appertaining  to  a  bank.  It 
discounted  no  notes  or  drafts;  neither  bought  or  sold  ex- 
changes ;  received  no  deposits ;  in  short,  was  doing  nothing 
but  to  keep  an  office  open  for  the  purpose  of  redeeming  its 
circulation  as  it  was  presented  for  that  purpose-^ and  this 
with  the  express  purpose  of  ultimately  closing  up  the  unset- 
tled affairs  of  the  banki  It  is  therefore  insisted  by  the 
counsel  for  the  appellants  that  The  Bank  of  Canandaigua 
was  not  in  existence  at  the  time  of  the  assessment,  for  the 
purpose  of  taxation.  In  answer  to  this  position,  the  respon- 
dents contend  that  the  only  way  the  bank  could  voluntarily 
terminate  its  existence  so  as  to  escape  taxation  was  by  pur- 
suing the  course  provided  by  the  act  in  relation  to  the  bank 
department,  passed  April  11,  1859.  (Sees,  Laws  of  1859, 
ch.  286,  p.  503  to  605.    4  N.  F.  Stat  at  Large,  p.  188,  dtc) 

By  the  first  subdivision  section  1  of  this  statute,  the  bank 
could  take  no  step  towards  closing  its  business,  until  it 
had  redeemed  at  least  ninety  per  cent  of  its  circulation. 
By  the  second  subdivision  of  the  same  section,  upon  deposit- 
ing with  the  superintendent  of  the  bank  department  a  sum 
equal  to  ten  per  cent  or  the  balance  of  its  circulating  notes, 
after  the  redemption  of  the  said  ninety  per  cent,  the  super- 
intendent is  then  to  give  notice  that  he  will  redeem,  &c.  and 
that  the  circulating  notes  must  be  presented  for  redemption 
within  six  years^  &c.  By  the  third  subdivision  the  super- 
intendent is  to  surrender  to  the  banker,  &c.  all  the  money 
so  deposited,  remaining  in  liis  hands,  deducting  expenses. 
By  subdivision  four,  all  the  circulating  notes  which  are  not 
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presenfced  foi* .  payment  within  the  six  years  shall  cease  to  be 
a  lien  or  dharge  upon  the  property  and  effects  of  the  banker, 
and  the  banker  is  to  be  discharged,  &c. 

It  sems  to  mo  that  it  can  not  be  successfully  maintained 
that  either  an  associate  bank,  or  the  bank  of  an  individual 
banker^  necessarily  continues  its  existence  as  a  banking  insti- 
tution, and  liability  to  taxation  as  such  during  the  period  of 
six  years  after  the  redemption  of  ninety  per  cent  of  its  cir- 
culating notes  provided  by  this  statute  for  closing  its  banking 
business,  when  it  permanently  and  deliberately  ceases  to 
transact  regular,  accustomed  and  appropriate  banking  busi- 
ness, with  a  view  of  calling  in  its  circulating  notes,  and  with 
an  ultimate  purpose  of  giving  the  notice  provided  by  the 
first  subdivision  of  section  1  of  the  last  mentioned  statute. 
When  it  thus  ceases  to  act  as  a  bank,  it  loses  its  character 
as  such,  and  is  no  longer  one,  except  in  name.  The.  statu  to 
last  referred  to,  was  designed,  as  I  think,  principally,  if  not 
entirely,  to  provide  a  method  by  which  these  institutions 
might  be  relieved  at  some  time  from  liability  to  pay  their  cir- 
culating notes  which  are  payable  on  demand,  and  which, 
except  for  some  legislative  provision  on  the  subject,  would  be 
liable  absolutely  upon  such  notes  for  the  period  of  six  years 
after  demand,  which  might  not  be  made  until  a  time  so 
remote  as  to  protract  the  period  of  liability  during  the  longest 
life.  In  that  view  its  provisions  are  reasonable,  as  only 
requiring  the  holders  of  bills  to  present  them  for  payment 
within  six  years  from  the  time  the  notice  is  published  by  the 
superintendent  of  the  bank  department,  thus  making  the  six 
years  statute  of  limitations  substantially  applicable  to  these 
circulating  notes,  which,  in  consequence  of  their  being  made 
payable  on  demand,  might  remain  in  force  indefinitely,  while 
the  bank  was  anxious,  willing  and  able  to  pay  them. 

It  is  urged  in  answer  to  this  position  of  the  appellants  that 
the  objection  comes  too  late,  and  that  if  they  were  dissatis- 
fied with  the  assessment,  their  remedy  was  to  appeal  to  the 
board  of  assessors  when  met  in  pursuance  of  the  notice  pre- 
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Bcribed  by  the  statute  to  hear  complaints  and  revise  their 
assessments.  (2  B.  S.  5th  ed.  911,  §§  17,  18,  19.)  But  it 
does  not  appear  any  where  in  the  papers  that  the  assessors 
gave  the  notice  or  held  the  meeting  for  hearing  complaints, 
&c.  required  by  the  statute ;  and  it  will  not  be  presumed 
that  such  notice  was  given,  or  meeting  held,  in  the  absence 
of  any  allegation  in  the  petition  to  that  effect.  If  the  notice 
and  meeting  were  given  and  held,  they  were  affirmative  facts 
within  the  knowledge  of  the  petitioner,  and  should  have  beea 
stated  in  the  petition.  They  -are  not  to  be  presumed  to  have 
been  in  the  knowledge  of  the  appellants,  or  either  of  them, 
and  it  seems  to  me  it  would  be  unjust,  under  such  circum- 
stances^  to  hold  the  appellants  concluded  against  alleging  anv 
irregularities  in  the  assessment  by  reason  of  their  not  appear- 
ing at  a  meeting  of  the  assessors  which  it  does  not  appear, 
and  is  not  allied,  was  ever  held — or  notice  of  which  was 
ever  given. 

The  assessment  in  question  was  upon  the  circulation  of  the 
bank  at  $45,000.  It  was  shown  that  when  the  assessment 
was  made,  the  capital  was  reduced  to  $24,000.  This  was 
also  irregular.  The  assessment^  if  any  could  be  made,  should 
have  been  on  the  capital,  and  not  upon  the  circulation. 

For  the  foregoing  reason  I  think  the  order  appealed  from 
should  be  reversed* 

Ordered  accordingly. 

[MoNsoB  Gevebal  Tbbm,  December  5,  1864.    Jamet  d  Smithf  E.  Darwin 
Smith  and  WeOei^  Justices.] 
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The  People,  ejc  rel.  the  commissioner  of  highways  of  the 
town  of  Cohocton,  Steuben  county,  vs.  Dennis  Connor 
and  others.  leohasil 

It  is  the  duty  of  referees  appointed  by  a  county  judge  upon  an  appeal  from  the 
determination  of  a  commissioner  ol  highways  in  laying  out  a  highway,  to  be 
sworn,  before  proceeding  to  hear  the  appeal ;  and  the  parties  have  a  right  to 
presume  that  they  have  performed  that  duty,  and  can  not  be  charged  with 
notice  of  their  neglect. 

The  statute  having  declared,  in  effect,  that  until  the  referees  are  sworn  they  are  • 
incompetent  to  do  any  other  act  as  referees,  taking  the  req^aisite  oath  is  an 
act  necessary  to  give  them  jurisdiction  to  proceed  in  the  discharge  of  their 
duties ;  and  the  omission  to  do  po  will  render  all  their  acts  coram  nmjudicef 
and  void. 

The  parties  to  the  proceedings  have  no  right  to  waive  sucl^  an  irregularity  as 
the  omission  of  the  referees  to  be  sworn. 

No  implied  waiver  can  be  intended  of  an  irregularity  or  omission  of  which  the 
parties  had  no  notice,  or  of  which  they  can  not  be  charged  with  notice. 

CERTIORAEI  to  Alexander  Arnold,  Nathaniel  B.  Chase 
and  Simeon  Wagner,  referees  appointed  by  the  county 
judge  of  Steuben  county,  upon  an  appeal  by  the  defendants 
to  said  county  judge,  from  the  determination  of  the  relator,  . 
as  commissioner  of  highways  of  the  town  of  Cohocton,  made 
on  the  8th  day  of  August,  1864,  in  laying  out  a  highway  in 
said  town,  under  section  123  of  title  1  of  chapter  16  of  part  1st 
of  the  Revised  Statutes,  (2  B,  S.  5th. ed.  403,)  as  amended 
in  1847.     (Laws  of  1847,  cA.  455,  §  8.) 

The  certiorari  commanded  the  referees  to  certify  and  return 
the  said  appeal,  with  all  the  papers  relating  thereto,  together 
with  the  testimony  given  thereon  and  offered  to  be  given  on 
the  hearing  thereof,  with  their  decision  thereon,  with  all 
things  touching  or  concerning  the  same,  and  whether  the 
referees  were  sworn  or  not  as  such  referees,  as  the  statute  ' 
requires  in  such  cases,  by  whatsoever  names  the  parties 
thereto  are  called,  &c. 

The  referees  made  a  return  to  the  writ  of  certiorari,  in 
which  they  set  forth  the  appeal  of  the  defendants  to  the 
county  judge  from  the  determination  of  the  commissioner  in 
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laying  out  the  road,  describing  the  route  of  the  proposed  road 
particularly,  upon  the  application  of  Philip  Polts,  Charles 
Folts,  John  Adam  Schwingle  and  others  ;  and  the  appoint- 
ment of  the  said  referees  by  the  county  judge,  to  hear  and 
determine  the  appeal.  They  also  returned  that  on  the  25th 
day  of  November,  1864,  and  at  least  eight  days  before  the 
time  of  hearing,  they  caused  notice  in  writing  to  be  served 
upon  the  commissioner  and  upon  Charles  Folts,  one  of  the 
said  applicants  for  the  said  highway,  stating  their  appoint^ 
ment  as  such  referees,  and  that  they  would  attend  at  the 
house  of  Dennis  Conner,  in  said  town  of  Cohocton,  on  the 
7th  day  of  December,  1864,  at  11  o'clock  a.  m.,  to  hear  and 
decide  the  appeal.  That  at  the  time  and  place  in  the  said 
notice  mentioned,  the  referees  met,  and  with  the  said  com- 
missioner and  his  counsel  and  the  appellants,  and  proceeded 
to  examine  the  proposed  route  of  the  said  highway,  and  also 
the  route  then  traveled,  and  that  then  and  there  was  pointed 
out  to  them,  the  said  referees,  by  the  respective  parties,  without 
objection,  the  persons  and  property  claimed  to  be  benefited 
and  injured  by  the  proposed  new  highway ;  that  the  con- 
veniences and  inconveniences  of  all  the  parties  affected  or 
interested  therein  was  also  pointed  out  and  viewed  by  the 
referees  at  the  request  of  the  several  parties,  The  return 
then  proceeds  as  follows :  "  And  immediately  thereafter, 
with  the  commissioner  and  his  counsel  and  the  said  appel- 
lants, we  convened  at  the  said  house  of  the  said  Connor  and 
proceeded  to  a  trial  and  hearing  of  the  said  appeal,  tviihout 
being  first  sworn  faithfully  to  hear  and  determine  the  matter 
referred  to  us,  our  attention  not  having  been  called  to  the 
necessity  of  such  oath,  and  no  objection  being  made  by  either 
party  to  our  proceeding,  on  account  of  not  having  been  sworn. 
"Upon  the  said  trial  and  hearing,  it  was  conceded  by  the 
respective  parties"  o  o  o  "that  we  should  take  into 
account  and  consideration  oui'  view  and  examination  of  said 
route,  in  making  our  final  decision.  The  counsel  for  the 
commissioner  then  proposed  and  offered  to  prove  that  at  cer<» 
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tain  seasons  of  the  year  the  highway  as  then  traveled  was  at 
times  impassable,  by  means  of  snow  banks  and  drifts,  and  that 
the  proposed  new  route  was  not  subject  to  snow  drifts.  This 
offer  and  proposition  the  said  appellants  oonceded  and  admit- 
ted. The  appellants  then  proposed  to  the  commissioner  and  his 
counsel  to  waive  any  and  all  proof,  and  let  the  referees  decide 
the  said  appeal  upon  their  view  and  examination  of  the  said 
route,  and  statement  as  aforesaid.  The  said  commissions, 
by  his  counsel,  then  stated  to  us  that  he  was  willing  the  said 
re&rees  should  decide  upon  their  view  and  examination  of 
the  said  route  in  connection  with  the  proof  which  the  parties 
might  make.  We,  the  referees,  after  consultation,  said  to 
the  respective  parties,  and  decided,  that  after  the  view  and 
examination  we  had  made,  such  proof  would  not,  in  our 
opinion,  influence  our  final  decision ;  but  that  the  parties  were 
at  liberty  to  introduce  such  legal  proof  as  they  thought 
proper,  and  we  would  hear  it.  To  this  the  counsel  for  the 
said  commissioner  excepted." 

The  return  then  states  that  no  further  proof  or  evidence 
was  given  or  offered  by  either  party,  and  that  after  hearing 
the  arguments  submitted  on  behalf  of  the  respective  parties, 
the  referees  made  their  decision  by  which  they  reversed  the 
determination  of  the  said  commissioner  of  highways,  and 
reduced  their  decision  to  writing,  setting  forth  the  same. 


David  Bumaey,  for  the  relator, 

A.  M.  SpooncTy  for  the  defendants  in  error. 

By  the  Court,  Welles,  J.  There  was  no  waiver  by  any 
of  the  parties,  of  the  oath  of  the  referees  which  they  were 
required  by  the  statute  to  take  before  proceeding  to  hear  the 
appeal.  It  does  not  appear  that  either  the  relator,  the  ap- 
plicants for  the  road,  or  the  defendants,  knew  whether  the 
referees  had  been  sworn  as  the  statute  requires,  or  not.  (2  B.  S. 
5th  cd.  403,  404,  §  123,  last  clause.)    It  was  the  duty  of  the 


836        CASES  IN  THE  SUPREME  COURT. 

The  People  r.  Connor. 

referees  to  be  sworn,  before  proceeding  to  Lear  the  appeal, 
and  the  parties  had  a  right  to  presume  they  had  performed 
that  duty ;  and  can  not  be  charged  with  notice  of  their  neg- 
lect ;  and  no  implied  waiver  can  ever  be  intended  of  an  irreg- 
ularity or  omission  of  which  they  had  no  notice  or  of  which 
they  can  not  be  charged  with  notice.  Besides,  the  parties  to 
these  proceedings  had  no  right  to  waive  such  an  irregularity 
as  this  omission  of  the  referees  to  be  sworn.  The  whole  town 
had  an  interest  in  the  proposed  highway,  and  had  a  right  to 
require  that  the  proceedings  should,  in  all  material  respects^ 
conform  to  the  requirements  of  the  statute,  which,  in  effect, 
declares  that  until  the  referees  are  sworn  they  are  incom- 
petent  do  any  other  act  as  referees.  It  was  an  act  necessaiy 
to  give  them  jurisdiction  to  proceed  in  the  discharge  of  their 
duties ;  the  omission  of  which  rendered  all  their  acts  coram 
non  judice  and  void.  The  cases  of  Howard  v.  Sexton^ 
(1  Denioy  440,)  and  Keoitor  v,  Tlie  Ulster  and  Delaware  PL 
R,  Co.,  (7  How.  Pr.  R.  41,)  relied  upon  by  the  counsel  for 
the  defendants,  have  no  application  to  the  present  case. 
Both  of  those  cases  were  oivil  actions,  where  the  parties  had 
the  perfect  right  to  waive  any  irregularities  they  chose. 

The  decision  of  the  referees  reversing  the  determination  of 
the  relator  as  commissioner  of  highways  of  the  town  of  Co* 
hocton  must  therefore  be  reversed. 

Ordered  accordingly. 

[MoNBOB  Genbbal  Tebx,  March  5, 1866.    Johrwmi  W^U9  and  E.  Danom 
Smith,  Justices.] 
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The  mere  fact  of  the  boughs  or  lunbs  of  a  tree  planted  upon  the  land  of  one 
man,  eztendmg  to  or  overhanging  the  land  of  an  a^oining  owner,  does  not 
gire  the  latter  any  right  or  title  to  any  part  of  the  tree,  or  to  the  oTerhanging 
branches,  or  the  fruit  growing  thereon. 

The  maxim  a{fu»  ett  mhtm^  eju9  ett  usque  ad  cafum  et  ad  mfnroif  does  not  and 
should  not  apply  to  cases  of  overhanging  branches  of  trees,  walls  or  other 
fixtures,     i^ 

The  title  to  the  fixture  at  the  surface  of  the  land  determines  that  of  every  thing 
connected  with,  and  which  is  superincumbent  above,  the  surfiioe  where  the 
base  of  the  fixture  rests. 

If  the  owner  of  land  overhung  by  the  branches  of  a  fruit  tree  growing  upon 
the  adjacent  lot,  attempts  by  violence  to  prevent  the  owner  of  the  adjacent 
lot  from  picking  the  fruit  on  the  overhanging  bmbches,  he  is  a  wrongdoer, 
and  an  action  for  an  assault  and  battery  may  be  maintained  against  hiuL 

APPEAL  from  a  judgment  rendered  at  the  circoit,  upon  a 
verdict.  The  action  was  brought  to  recover  damages  for 
an  assault  and  battery.  The  defendant  and  Dr.  Hoffman, 
the  brother  of  the  plaintiff  and  with  whom  she  resided,  were 
the  owners  of  adjoining  lots.  A  cherry  tree  stood  upon  the 
land  of  Dr.  Hoffman,  with  limbs  overhanging  the  land  of  the 
defendant  The  plaintiff  undertook  to  pick  the  cherries  from 
the  limbs  of  the  tree  which  overhung  the  defendant's  land. 
The  defendant  forbade  her  doing  so ;  and  she  still  persisting, 
the  defendant  attempted  to  prevent  her,  by  force,  and  she  was 
somewhat  injured.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff,  for  $1000. 

D.  WrigMj  for  the  appellant. 

JST.  V.  Howlandy  for  the  respondent. 

By  the  Court,  Welles,  J.  The  cherry  tree  in  question 
stood  upon  the  land  of  Dr.  Hoffman,  about  two  feet  from 
the  division  line  between  his  premises  and  those  of  the  defend- 
ant, and  a  portion  of  the  limbs  of  the  tree  overhung  the 
defendant's  land.    It  is  claimed  on  behalf  of  the  defendant. 

Vol.  XLVI.  22 


.888  CASES  IN  THE  SUPREME  COURT 

Hoflfhiaa  r.  ArmstxoDg. 

that  SO  much  of  the  limbs  of  the  tree  as  overhung  his  land, 
together  with  the  fruit  on  the  same,  was  his  property,  and 
that  the  assault  and  battery  complained  of  was  committed 
in  defense  of  his  possession  and  in  preventing  the  plaintiff 
from  taking  the  cherries  from  the  limbs  of  the  tree  which  so 
overhung  his  land.  The  claim  is  founded  upon  the  maxim, 
CIIQU8  est  solum,  ejus  est  usque  ad  ccelum  et  ad  inferos,  which 
is  sometimes  translated,  he  who  has  the  soil,  ha^  it  even  to 
the  sky,  and  to  the  lowest  depths.  Blackstone,  after  quoting 
the  maxim,  says :  ^^  Upwards,  therefore,  no  man  may  erect 
any  building,  or  the  like  to  overhang  another's  land ;  and 
downwards,  whatever  is  in  a  direct  line,  between  the  surface 
of  any  land  and  the  center  of  the  earth  belongs  to  the  owner 
of  the  surface."     (2  Black,  Com.  18.) 

The  justice  holding  the  circuit  charged  the  jury,  that 
every  person  upon  whose  lands  a  tree  stands,  owns  the  whole  | 
of  that  tree,  notwithstanding  portions  of  it  may  overhang  | 
the  lands  of  another,  and  in  this  case,  as  it  is  conceded  that 
the  body  or  trunk  of  the  tree  was  wholly  upon  the  land  of  i 
Dr.  Hoffman,  he  was  entitled  to  all  the  fruits  growing  there-*  ; 
on ;  and  hence,  if  the  defendant  attempted  to  prevent  the  | 
plaintiff  from  picking  such  fruit,  by  violence,  he  was  a  wrong*  ' 
doer,  and  this  action  lies  against  him.  '  If  he  touched  her 
at  all,  with  the  intention  of  preventing  her  from  picking  cher- 
|r  ries  i?i[hile  she  was  standing  on  the  premises  or  fence  of  Dr,- 
Hoffman,  although  they  were  upon  the  limbs  overhanging 
his  yard,  thea  this  action  lies  against  him,  and  the  verdict 
should  be  for  the  plaintiff.^  To  this  there  was  an  exception, 
and  request  to  charge  differently,  which  was  refused. 

The  case  shows  that  the  plaintiff  was  the  sister  of  Dr. 
Hoffman,  living  with  and  a  member  of  his  family ;  and  that 
she  was  requested  by  the  doctor  to  pick  the  cherries.  The 
only  question  for  our  decision  is,  whether  the  doctrine  of  the 
charge  as  above  stated,  presented  a  correct  view  of  the  law 
on  that  subject.  ^ 

The  strong  current  of  authority  shows  that  the  mere  fact) 
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of  the  boughs  or  limbs  of  a  tree  planted  upon  thJb  land  of  one 

xnan^  extending  to  or  overhanging  the  lapd  of  an  adjoining 

owner,  does  not  give  the  latter  jfny  right  ortitle^o  any  part 

of  the  tree,  or  to  the  overhanging  branches,  or  the  fruit  grow-) 

ing  thereon.    To  this  effect  are  Waterman  v.  Soper^  (1  Bay" 

mondfa  JB.  737,)  as  explained  and  applied  by  Bifcell,  J.  in  .. 

Lyman  v.  Hale,  (11  Conn^  R.  VTI,  182,  183 ;)  Duhoia  v.  ^  ^  If^^^ 

Beaver,  (25  N.   7.  Rep.  12^)  Master  v.  Pollie,  (2  RoIU'b 

R,  141,)  and  many  others  which  might  be  referred  to. 

It  is  clear  that  the  legal*  maxim  above  stated,  and  upon  || 
which  the  defendant  relies,  does  not  and  should  not  apply  to  '; 
cases  of  overhangipg  branches  of  trees,  walls  or  other  fix- 
tures. The  title  to  the  (fixture  at  the  surface  of  the  land  [ 
determines  that  of  every  thing  connected  with  and  which  is  I 
superincumbent  above  the  surface  where  the  base  of  the  fix- ' 
ture  rests. 

It  seems  to  be  well  settled,  that  where  a  tree  or  wall  is  in  \ 
the  division  between  two  adjacent  owners  of  land,  they  eae  A 
owned  by  the  opposite  proprietors  of  the  land  as  tenants  in 
common,  in  the  absence  of  any  agreement  to  the  contrary.,' 
There  are  a  few  cases  and  dicta  holding  that  where  a  tree 
standing  wholly  upon  one  man's  land  and  so  near  the  division 
line  between  his  land  and  the  land  of  another  person  as  that 
a  part  of  the  roots  penetrate  into  the  land  of  the  latter,  the 
respective  owners  of  the  land  upon  both  sides  of  the  line  are 
also  tenants  in  common  of  the  tree,  its  branches  and  the 
fruit,  if  any,  thereon,  upon  the  principle  that  the  tree  derives 
a  part  of  its  nourishment  from  the  land  of  each  of  the 
adjoining  owners.  But  the  weight  of  authority  is  clearly 
the  other  way,  and  we  think  the  doctrine  should  now  be 
regarded  as  overruled  and  exploded,  upon  the  ground  as  well 
of  the  insurmountable  difficulties  in  reducing  the  principle 
to  practice,  as  is  clearly  shown  by  Bissell,  J.  in  Lyman  v. 
Hale,  (supra,)  as  upon  the  weight  of  authority. 

It  is,  however,  unnecessary  to  discuss  or  decide  the  last 
two  questions^  as  they  are  not  really  in  the  case.    The  cherry 
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tree  in  question  was  not  in  the  line  between  Dr.  Hofiman  aAcI 
the  defendant^  and  there  was  no  evidence  showing  that  its 
roots  extended  into  the  defendant's  land. 

If  the  branches  of  the  tree  which  overhung  the  defendant's^ 
land  were  a  nuisance,  his  remedy  was  an  action  for  the  dam-^ 
ages,  in  which  if  he  succeeded,  the  nuisance  would  be  abatei 
{Aiken  &  Ketchum  v.  Benedict ^  39  Barb.  400.) 

We  are  therefore  clearly  o^he  opinion  that  there  was  no 
error  in  the  charge  given  to  the  jury,  and  the  judgment 
should  be  affirmed.  . 

Ordered  accordingly. 

[MoHBos  Qbvbbal  Tbbx,  March  6,  1S66.    JoAiMofi,  Wdlu  and  JB*.  Jhrwn 
*  Smith,  JuBiio&B,] 


The  People,  ex  rel.  Johp  McConvill,  and  the  said  John 

McCoNViLL,  V8.  Isaac  Hili4S. 

The  act  of  the  legislature,  passed  March  24, 1865,  entitled  "An  act  to  amend 
chapter  889  of  the  Laws  of  1861,"  is  not  unconstitutioqal  and  void  as  being 
intended  to  modify  and  impair  the  contract  between  the  dty  of  Rochester 
and  the  Rochester  and  Qenesee  Valley  RaUroad  Company,  by  which  the  dty 
became  a  stockholder  in  the  railroad  company  upon  the  acceptance  of  ita 
subscription  by  the  company,  and  therefore  ihduded  io  the  section  of  tho 
constitution  of  the.  United  States  which  prohibits  any  st^te  from  passing  any 
law  impairing  the  obligation  of  contracts. 

The  act  of  1851,  {Zaw$  of  1851,  eh,  181,)  enabled  the  dty  of  Rochestw  V>  sub- 
scribe for  and  hold  stock  in  the  Rochester  and  Genesee  Valley  Railroad 
Company,  to  an  amount  not  exceeding  $800,000 ;  and  in  case  the  oomjMaj 
should  elect  to  receive  thdr  subscription,  the  common  coundl  was  authorized 
to  nominate  and  appoint  one  direc^r  of  said  company  for  every  $75,000  of 
capital  stock  of  the  company  held  by  the  city.  The  act  of  March  24, 1886, 
amended  the  act  of  1851,  so  as  to  authorize  the  common  council  of  Rodi- 
ester  to  nominate  and  appoint  one  director  of  the  railroad  company  for  every 
$42,855.5-7 ths  of  capital  stock  held  by  the  city;  the  effect  of  which  was  to 
give  to  the  dty  of  Rochester  the  right  to  choose  seven,  instead  of  four,  direct- 
ors of  the  company.  Jldd  that  the  act  of  1865  was  not  void  as  <«r>p^riT>g 
or  having  a  tendency  to  impair  the  obligation  of  U  contract. 
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&Ut  alM,  that  vxadiXft  the  section  of  the  Kevised  Btatates  dedaring  that  the 
ehatten  of  corporatioiiB  thereafter  to  be  granted  by  the  legislatiire  "  shall  be 
subject  to  alteration,  suspension  and  repeal,  in  the  discretion  of  the  legisla- 
tnre,"  and  the  corresponding  provision  of  the  general  railroad  act,  the  legis- 
lature had  the  power  to  make  the  change  specified^  in  the  charter  of  the 
raJlroad  company. 

SMjfwrthttt  that  the  pow^r  thus  reserred  was  intended  to  be  continuous,  and 

m 

was  not  limited  to  a  single  occasion,  or  any  number  of  occasions,  of  its  exer- 
cise, and  then  to  become  or  be  deemed  exhausted. 

The  act  of  the  legislature,  of  March  24, 1865,  entitled  "  An  act  to  amend  chap- 
ter 889  of  the  Laws  of  1861,'*  is  not  void  for  non-compliance  with  section  16 
of  artide  3  of  the  constitution  of  this  state,  which  declares  that  "no  private 
or  local  bill,  which  may  be  passed  by  the*legislature,  shall  embrace  more  than 
one  sulject,  and  that  shall  be  expressed  in  the  titie."  And  this,  notwith- 
standing the  statement  in  the  title  fiuls  to  indicate  the  nature  of  the  amend- 
ment intended  to  be  made,  or  what  section  or  portion  of  the  act  to  be  amended 
is  intended  to  be  affbcted. 

The  constitutional  provision  does  not  require  that  the  tities  of  acts  of  the  legis- 
lature shall  contain  the  substance  of  their  enactments*  If  the  tities  are 
suffident  to  put  the  legislature  and  persons  interested  upon  inquiry,  that  is 
an  the  constitution  requires. 

APPEAL  from  a  judgment  rendered  at  a  special  term. 
The  action  was  brought  to  try  the  defendant's  title  to 
the  offices  of  secretary  and  treasurer  of  the  Bochester  and 
Gknesee  Valley  Bailroad  Company.  The  relator  claimed  the 
same  offices,  by  virtue  of  an  appointment  all^d  to  have 
been  made  in  December,  1866,  by  the  seven  directors  who 
were  elected  by  the  common  council  of  the  city  of  Bochester, 
in  1865.  The  relator  alleged  in  his  complaint,  that  he  had 
demanded  of  the  defendant  the  books  and  papers  and  money 
belonging  to  the  office  and  corporation,  and  in  his  possession, 
and  that  he  refbsed  to  deliver  the  same ;  and  that  the  de- 
fendant had  without  any  legal  warrant,  authority  or  right 
whatever,  since  the  18th  day  of  December,  1865,  held,  used 
and  exercised  the  said  office  of  secretary  and  treasurer,  and 
still  did  hold,  use  and  exercise  the  same,  at  the  city  of 
Bochester,  and  had  without  any  legal  warrant  or  authority, 
claimed  and  received  and  enjoyed  all  the  rights,  franchises, 
fees  and  emoluments  belonging  or  appertaining  to  the  said 
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office ;  which  rights '  and  franchises  the  defendant  had 
usurped  and  unlawfully  held  and  exercised^  and  still  did 
unlawfully  hold  and  exercise  within  the  state  of  New  York> 
to  the  damage  of  the  people  thereof. 

The  prayer  was  for  a  judgment  declaring  that  the  defend- 
ant had  usurped  and  unlawfully  held  and  exercised  the  said 
office  of  secretary  and  treasurer^.and  the  rights  and  franchises 
appertaining  thereto^  since  the  18th  day  of  December,  1865, 
and  still  does  so  unlawfully  hold  and  exercise  the  same,  and 
that  he  be  ousted,  and  removed  there&om ;  and  for  a  further 
judgment  that  the  relator  was  entitled  to  the  said  office,  and 
the  rights^  franchises*  and.  fees  thereof,  and  had  been  so 
entitled  since  the  said  18  th  day  of  December,  1865,  &c. 

The  defendant  put  in  an  answer  alleging  that  he  was  duly 
appointed  by  the  board  of  directors  of  the  railroad  company, 
secretary  and  treasurer  of  the  company,  on  the  12th  day  of 
June,  18iS2,  to  serve  during  the  pleasure  of  the  board ;  and 
that  by  virtue  of  said  appointment  he  had  ever  since  contin- 
ued to  act,  and  still  did  lawfully  act  as  such  secretary  and 
treasurer,  never  having  been  removed  from  either  of  those 
offices ;  and  that  therefore  he  did,  as  he  lawfully  might,  refuse 
to  deliver  to  the  relator  the  books,  papers  and  money,  or  any 
part  thereof,  belonging  to  the  said  corporation. 

The  justice  before  whom  the  action  was  tried  found  the 
following  facts,  viz :  That  the  Rochester  and  Genesee  Valley 
Bailroad  was  a  corporation,  organized  under  and  by  virtue 
of  the  general  railroad  act,  passed  April  2,  1850,  and. that 
its  articles  of  association  were  filed  in  the  office  of  the  secre- 
tary of  state,  July  10,  1851.  That  the  whole  amount  of 
stock  subscribed  for  the  said  corporation  was  nine  thousand 
seven  hundred  and  seventy-«five  shares,  of  one  hundred  dollars 
each.  That  the  total  amount  of  paid  stock,  and  for  which 
certificates  have  been  issued,  is  five  thousand  five  hundred  and 
fifty-two  shares  of  one  hundred  dollars  each.  That  on  the 
15th  day  of  June,  1852,  the  mayor  of  the  city  of  Bochester, 
'  by  authority  and  in  behalf  of  the  common  council  of  said 
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city,  and  by  virtue  of  the  act  mentioned  in  the  answer, 
passed  July  3, 1851,  and  in  accordance  with  the  terms  and 
conditions  mentioned  in  said  act,  subscribed  for  $300,000  of 
the  stock  of  said  corporation,  being  three  thousand  shares  of 
$100  each.  That  thereupon,  and  on  the  same  day,  the  said 
railroad  company,  by  resolution  of  its  board  of  directors,  and 
in  view  of  the  terms  and  conditions  of  said  act,  elected  to 
receive  said  subscription.  That  said  stock  was  fully  paid  in, 
and  certificates  issued  therefor,  and  that  the  said  city  has 
been,  ever  since,  and  was  at  the  commencement  of  this  action 
the  holder  and  owner  thereof  That  thereafter  and  until  the 
annual  election  of  directors  in  1865,  the  said  city,  by  its 
common  council,  at  the  time  of  such  annual  election,  and  in 
accordance  with  the  terms  of  said  act,  elected  four  out  of  the 
thirteen  directors,  and  that  the  remaining  stockholders  of 
said  company  elected  nine  out  of  said  thirteen,  without  inter- 
ference from  said  city.  That  on  the  12th  of  June,  1862,  the  de- 
fendant was  regularly  elected  by  the  then  board  of  directors, 
secretary  and  treasurer  of  said  company.  That  by  the  by-laws 
of  said  company  the  secretary  and  treasurer  thereof  hold  their 
o£Sces  during  the  pleasure  of  the«  board  of  directors.  That  on 
the  8th  of  June,  1865,  at  the  regular  annual  meeting  of  the 
stockholders,  the  stockholders  of  said  company  met  and  elected 
nine  persons  (naming  them)  as  directors  for  the  ensuing  year. 
That  on  the  same  day  the  common  council  of  said  city,  by  vir- 
tue of  the  act  of  March  24, 1865,  assumed  to  elect  seven  other 
persons  (naming  them)  as  directors  of  said  company.  That 
the  said  seven  persons,  assuming  to  act  as  such  directors, 
thereafter  served  upon  Charles  Q-.  Miller,  president  of  said 
company,  a  written  request,  subscribed  by  them,  calling  upon 
him  to  call  a  meeting  of  the  board  of  directors  of  said  com- 
pany, which  he  refused  to  do.  That  thereupon  said  seven 
persons  executed  a  certain  instrument  calling  a  meeting  of 
said  board  of  directors,  for  December  5,  1865,  and  that  said 
call  was,  a  reasonable  time  before  said  5th  of  December, 
served  upon  six  of  the  nine  directors  elected  by  the  stock- 
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holders.  That  in  porsuance  of  such  call^  the  seven  persotm 
signing  it,  and  no  others^  met  and  organized  as  a  board  of 
directors^  and  assumed  to  elect  the  relator  secretary  and 
treasurer,  in  place  of  the  defendant.  That  except  as  above 
set  forth,  the  defendant  has  never  been  removed  from  the 
o£Bioe  of  secretary  and  treasurer,  or  either  of  them. 

And  the  justice  further  found  and  decided,  as  matter  of 
law,  that  the  act  of  March  24,  1865,  authorizing  the  city  of 
Bochester  to  elect  seven  directors  of  said  railroad  company, 
instead  of  four,  is  unconstitutional  and  void.  That  the  seven 
persons  whom  the  common  council  assumed  to  elect  as  such 
directors,  were  not  thereby  elected  as  such.  That  all  acts 
done  by  them  in  suc^  capacity,  including  the  assumed 
election  of  the  relator  as  secretary  and  treasurer^  are  voidj 
That  the  relator  is  not  entitled  to  said  offices,  or  either  of 
them.  But  that  the  defendant  is  entitled  to  said  offices,  and 
to  judgment  for  the  dismissal  of  the  complaint,  with  costs. 

Wm.  F.  CogsweUy  for  the  appellants. 

Theo,  Bacon,  for  the  respondent. 

By  the  Courty  Welles,  J.  The  only  question  involved  in 
this  case  is  the  constitutional  validity  of  the  act  of  the 
legislature  passed  March  24, 1865,  entitled  ^^  An  act  to  amend* 
chapter  three  hundred  and  eighty-nine  of  the  Laws  of  1851.'' 
(Seas.  Laws  of  1851,  cA.  181,  pp.  303,  304.) 

Chapter  389  of  the  Laws  of  1851  is  entitled  ^'An  act  to 
amend  an  act  entitled  'an  act  to  amend  and  consolidate  the 
several  acts  relating  to  the  city  of  Bochester,'  passed  April 
10,  1850."  (Sees.  L.  of  1851,  pp.  757  to  TIO.)  Sections 
.  285  to  292  inclusive,  of  the  act  of  1851,  provide  for  enabling 
the  city  of  Bochester  to  subscribe  for  and  hold  stock  in  the 
Bochester  and  Genesee  Valley  Bailrod  Company  to  an 
amount  not  exceeding  ^300,000.  The  290th  section  is  as 
follows : 
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^'The  Common  council  of  the  city  of  Bochester,  in  dase 
the  said  *  the  Bochester  and  Q^nesee  Valley  Bailroad  Com- 
pany' elect  to  receive  their  subscription^  shall  have  power  to 
nominate  and  appoint  one  director  of  said  company  for  every 
seventy-five  thousand  dollars  of  capital  stock  held  by  said 
city  at  the  time  of  each  election  of  directors  of  said  com- 
pany, but  said  city  shall  have  no  voice  in  the  election  of  the 
remaining  directors/' 

The  act  of  1865  referred  to,  amends  the  last  mentioned 
and  recited  section  of  the  act  of  1851,  so  as  to  make  it  read 
as  follows :  *^  The  common  council  of  the  city  of  Bochester 
dxall  have  the  power  to  nominate  and  appoint  one  director 
of  the  Bochester  and  Genesee  Valley  Bailroad  Company  for 
every  forty-two  thousand  eight  hundred  and  fifty-five  dollars 
and  five  sevenths  of  a  dollar  of  capital  stock  of  the  said 
railroad  company  held  by  the  said  city  at  the  time  of  each 
election  of  directors  of  the  said  railroad  company." 

The  railroad  company  was  incorporated  and  organized  in 
June,  1851,  Under  the  general  railroad  act  of  April  2,  1850. 
(8e88.  Laws  of  that  year,  ch.  140,  p^  211.)  By  the  first 
Bection  of  that  act,  associations  formed  in  accordance  with 
its  provisions,  are  declared  to  be  corporations,  possessing  the 
powers  and  privileges  granted  to  corporations,  and  to  be  sub- 
ject to  the  provisions  contained  in  title  three  of  chapter 
eighteen  of  the  first  part  of  the  Bevised  Statutes,  excepting  the 
provisions  contained  in  the  seventh  section  of  said  title. 
The  eighth  section  of  the  title  of  the  Bevised  Statutes  referred 
to  is  as  follows:  ''The  charter  of  every  corporation  that 
shall  hereafter  be  granted  by  the  legislature,  shall  be  subject 
to  alteration^  suspension  and  repeal  in  the  discretion  of  the 
l^lature."     (1  B.  S,  600.     1  J^.  T.  Stat,  at  Large,  557.) 

The  validity  of  the  act  of  1865  above  quoted,  and  undei* 
which  the  relator  claims  to  have  been  chosen  to  the  offices  of 
secretary  and  treasurer  of  the  Bochester  and  Grenesee  Valley 
Bailroad  Company,  is  challenged  as  being  intended  to  modify 
and  impair  the  contract  between  the  city  of  Bochester  and 
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the  railroad  company^  by  which  the  former  became  a  Btock* 
holder  in  the  company  upon  the  acceptance  of  its  anbecription 
by  the  latter,  and  therefore  was  included  in  the  prohibition 
of  section  10  of  article  1  of  the  constitution  of  the  United 
States^  which,  among  other  things^  prolubits  any  state  from 
passing  any  law  impairing  the  obligation  of  contracts. 

The  corporation  of  the  city  of  Bochester,  under  the 
authority  of  sections  285  to  292  inclusive,  of  chapter  389  of 
the  Laws  of  1851,  by  subscribing  to  the  stock  of  the  railroad 
company,  and  the  acceptance  of  such  subscription  by  the 
company,  became  co-'corporators  in  the  corporation  of  the  rail- 
road company,  upon  equal  t^rms,  in  all  respects,  with  the 
other  stockholders,  with  the  exception  that  it  had  the  absolute 
right  to  choose,  by  its  common  council,  one  of  the  directors 
of  the  railroad  company  for  every  $75,000  of  the  stock  of 
the  company  held  by  the  city  at  the  time  of  each  election  of 
directors  of  the  company,  and  without  the  right  to  partici- 
pate in  the  choice  of  any  of  the  other  directors.  The  city 
subscribed  and  paid  for  $300,000  of  stock  and  still  hold  the 
same,  and  thus  became  entitled  to  choose  four  of  the  directors 
of  the  company*  Without  the  authority  of  the  legislature, 
the  city  would  not  have  had  the  right  to  become  such  stock- 
holder. Upon  the  acceptance  by  the  company  of  the  sub- 
scription by  the  city,  all  the  stockholders,  including  the  city, 
were  the  corporators  of  the  railroad  company,  with  equal 
powers  and  liabilities,  with  the  exception  mentioned.  The 
provisions  of  sections  285  to  292  of  chapter  38,9  of  the  Laws 
of  1851,  also  became  a  part  of  the  articles  of  association  of 
the  railroad  company,  for  the  reason  that  the  city  had  no 
rightful  power  to  make,  or  the  company  to  receive,  the  sub- 
scription of  the  former,  (which,  as  the  facts  show,  now  con- 
stitute a  majority  of  the  stock  of  the  company,  which  has 
been  paid  up  and  for  which  certificates  have  been  issued  by 
the  company,)  excepting  for  the  provisions  of  those  sectiona. 
Then  came  the  act  of  1865,  before  referred  to,  the  effect  of 
which  was  to  give  to  the  city  of  Sochester  the  right  to  choose 
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seveiiy  infitead  of  four,  directors  of  the  railroad  company ; 
and  the  question  is,  did  that  impair,  or  would  it,  if  enforced, 
impair  the  obligation  of  an]r  contract?  The  legislature 
had  already  authorized  one  important  change  in  the  charter 
of  the  railroad  company  by  changing  the  mode  of  choosing 
its  directors.  Had  they  the  power  to  make  another  change  ? 
Most  clearly  they  had.  The  8th  section  of  the  title  of  the 
Bevised  Statutes  referred  to,  declares  that  the  charters  of 
corporations  shall  be  subject  to  alteration,  &c.  in  the  discre- 
tion of  the  legislature.  It  is  evident,  under  this  general 
language,  that  the  power  thus  reserved  was  intended  to  be 
continuous,  and  not  limited  to  a  single  or  any  number  of 
occasions  of  its  exercise  when  the  power  shall  become  or  be 
deemed  exhausted.  Our  volumes  of  session  laws  abound  with 
acts  showing  the  repeated  exercise  of  this  power  in  indi- 
vidual cases.  The  Bevised  Statutes,  as  already  stated,  pro-" 
vide  that  the  charter  of  every  corporation  granted  by  the 
legislature  shall  -be  subject  to  alteration^  suspension  and 
repeal  in  the  discretion  of  the  legislature ;  and  the  general 
railroad  act  declares,  as  also  stated,  that  corporations  formed 
under  and  in  accordance  with  its  provisions,  shall  be  sub^ 
ject  to  that  among  other  provisions  of  the  Bevised  Statutes, 
namely:  that  the  corporations  formed  under  the  general 
railroad  act  shall  be  subject  to  alteration,  suspension  and 
repeal  in  the  discretion  of  the  legislature.  The  franchises 
of  every  railroad  corporation  under  the  general  railroad  act, 
derive  their  existence  and  all  their  vigor  from  the  enabling 
provisions  of  that  act,  and  the  corporation  receives  them  8ub-> 
ject  to  all  its  provisions,  whether  specified  in  the  act  itself 
or  referred  to  as  contained  elsewhere.  That  is  a  part  of  the 
contract  of  the  corporators,  whether  original  or  those  who 
come  into  the  corporation  after  it  has  acquired  its  complete . 
legal  entity  and  gone  into  operation. 

The  franchises  are  granted  and  received,  to  be  held  and 
enjoyed  subject  to  the  right  of  the  grantors,  in  their  discretion 
to  alter^  suspend  or  take  them  back  entirely.    The  legisla^ 
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ture^  in  enacting  the  \«w  of  1865  under  consideration,  altered 
the  charter  of  the  raikoad  company,  by  enlarging  the  powers 
of  the  city  of  Rochester,  one  of  its  stockholders,  in  the 
choice  of  the  directors  of  the  company.  In  doing  this,  no 
contract  was  impaired  ^-^only  a  reserved  right  was  exercised, 
to  which  right  the  company  must  be  deemed  to  have  yielded 
its  assent  by  accepting  the  franchises  granted.  It  is  plainly 
distinguishable  from  the  case  of  a  contract  between  the  rail- 
road company  and  a  stranger,  in  relation  to  a  matter  having 
no  connection  with,  or  reference  to,  the  organisation  of  the 
company — for  example,  a  contract  between  it  and  an  indi- 
vidual for  the  purchase  of  a  locomotive  engine.  In  such  a 
case  there  is  a  legal  contract  between  two  persons^  an  artifi- 
cial and  a  natural  one,  the  obligations  of  which,  no  state 
legislation  could  impair.  But  the  case  under  consideration 
is  where  the  legislature  undertakes,  in  the  exercise  of  its 
reserved  powers,  to  alter  fundamentally  the  articles  of  asso- 
ciation or  charter  of  the  railroad  corporation.  This  power  I 
have  shown,  I  think,  it  possesses.  To  regard  the  transac- 
tion in  any  other  light  would  be,  as  it  seems  to  me,  to  deny 
to  the  legislature  any  control  over  any  and  every  railroad 
corporation  organized  under  the  general  railroad  act. 

It  is  further  insisted  on  behalf  of  the  defendant,  that  the 
act  in  question  is  void  tot  non-compliance  with  section  16  of 
article  3  of  the  constitution  of  this  state,  which  dedares 
that  "no  private  or  local  bill,  which  may  be  passed  by  the 
legislature,  shall  embrace  more  thstn  one  subject,  and  that 
shall  be  expressed  in  the  title/' 

This  objection  we  think  can  not  pre^^ail.  Assuming  that 
the  act  is  either  privafle  or  local,  it  embraces  only  one  subject. 
This  is  not  controverted  by  the  defendant.  The  point  of 
the  objection  taken  is,  that  the  subject  is  not  expressed  in 
the  title.  The  title,  as  before  stated,  is— "An  act  to  amend 
chapter  389  of  the  Laws  of  1851."  The  subject  of  the  act 
in  question  is  therefore  expressed  in  the  title,  namely:  to 
amend  chapter  389  of  the  Laws  of  1851,  and  comes  within 
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the  letter  of  the  constitntional  requiremeut  But  it  is  said 
the  statement  in  the  title  fails  to  indicate  the  nature  of  the 
amendment  intended  to  he  made,  or  what  section  or  portion 
of  the  act  to  he  amended  is  to  he  affected.  We  think  such 
particularity  was  not  contemplated  hy  thq  section  of  the  con- 
stitution referred  to.  Such  has  not  heen  the  practical  con- 
struction hy  the  legislature  of  that  instrument,  since  its 
adoption,  as  hy  reference  to  the  volumes  of  the  session  laws 
since  that  time  will  abundantly  appear.  In  the  Laws  of 
1848  there  will  he  found  between  fifty  and  sixty,  and  in  those 
1858  some  eighty  chapters  of  acts,  quite  as  local  or  private 
as  the  one  under  (Consideration,  all  of  which  would  he  obnox- 
ious to  the  same  objection  as  the  one  we  are  considering. 
The  laws  of  the  two  years  mentioned  are  referred^to  as 
affording  fair  specimens  of  the  whole  series  of  the  volumes  of 
the  session  Laws  since  the  adoption  of  the  present  constitu- 
tion, and  it  is  not  believed  that  any  one  of  these  have  met 
with  judicial  condemnation  upon  the  ground  now  urged. 
All  that  is  urged  against  the  apt  in  question  in  this  respect 
is  that  the  title  is  not  sufiS.cientIy  definite  in  expressing  the 
subject.  On  that  question  the  constitution  is  silent,  evi- 
dently intending  it  to  be  left  to  the  courts  to  determine,  and 
to  give  such  a  construction  to  such  private  or  local  acts  com- 
ing under  review  as  shall  prevent  the  mischiefs  which  the 
provision  in  question  Was  intended  to  remedy.  It  clearly 
does  not  require  that  the  titles  of  such  acts  should  contain 
the  substance  of  their  enactments.  A  majority  of  the  local 
or  private  acts  of  the  legislature  referred  to,  are  entitled  as 
acts  amending  other  acts,  without  stating  or  indicating  in 
what  such  amendments  consist,  or  what  section  or  provision 
of  the  amended  acts  are  to  be  affected,  or  in  what  respect 
they  are  to  be  amended.  The  title  of  the  act  under  consid- 
eration }s  of  the  same  character.  They  are  all  sufficient 
to  put  the  legislature  and  persons  interested  upon  inquiry, 
which  is  all  the  constitution  requires.    Any  thing  beyond 


^Ifiw 


850        CASES  IN  THE  SUPREME  COURT. 

Sawyer  t^  McLouth.  • 

this  would  require  a  statement  in  the  title  of  the  substance 
of  the  enactment. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the 
judgment  should  be  reversed^  and  a  new  trial  granted,  with 
costs  to  abide  to  eyent. 

Ordered  accordingly. 

[MovBOB  GxvBBix.  Tbbm,  June  4, 1800.     Wdkt,  E,  Jhrwin  Smith  vid  Jcki^ 
MR,  Justices.] 
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Tbers  is  a  distinction  between  a  Talnable  consideration,  otlier  than  money,  and 
a  money  consideration.  While,  in  the  former  case,  Ihe  slightest  consideration 
will  support  a  promise  to  pay  the  largest  amount,  to  the  ftiU  extent  of  the 
promise,  in  the  latter,  the  consideration  will  support  a  promise  only  to  the 
extent  of  the  money  forming  the  consideration. 

The  law  leaves  the  measure  of  the  value  of  a  yaloable  consideration,  otlvsr  than 
money,  for  a  promise  to  pay  money,  to  the  parties  to  the  contract;  but 
money,  being  the  standard  of  value,  is  not  subject  to  be  changed  by  contract, 
and  will  support  a  promise  to  pay  money,  only  to  the  amount  of  the  con- 
sideration. 

In  an  action  upon  a  promissory  note,  it  is  not  necessary  for  the  pltuntiff  to  prore 
any  consideration  for  the  note,  as  it  imports  a  sv(Bcient  consideration ;  and 
if  it  is  inadequate,  or  illegal,  for  any  reason,  or  has  fiuled  in  whole  or  in  part, 
it  is  incumbent  upon  the  defendant  to  prove  1^ 

Where,  in  such  an  action,  it  was  proved  that  when  the  note  was  executed  and 
delivered,  the  payee  handed  the  maker  money— m  roll  of  biUs^-the  amout 
of  which  the  witness  did  not  know,  but  the  maker,  after  having  connted  it^ 
said  it  was  all  right ;  Held  that  the  testimony  did  not  tend  to  prove  that  the 
money  paid  was  less  than  the  amount  of  the  note,  but  that,  on  the  contrary, 
the  legal  presumption  wias  that  the  money  paid  was  equal  to  the  amomt 
secured  by  the  note ;  and  that  until  that  presumption  was  rebutted,  the  Jury 
would  be  bound  so  to  find. 

MOTION  by  the  defendants  for  a  new  trial  on  exceptions, 
ordered  at  the  circuit  to  be  heard  at  the  general  term  in 
the  first  instance. 
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T.  B.  Strongy  for  the  defendants. 

J.  P,  Faurotj  for  the  plaintiff 

By  the  Courtj  W£;ll£S,  J.  This  action  was  brought  to 
recover  the  amount  of  a  note  without  date,  but  proved  to  have 
been  given  by  Joseph  Sawyer,  the  defendants'  intestate,  in 
June  or  July,  1861.  The  note  was  in  the  following  «words 
and  figures:  "For  value  received,  I  promise  to  pay  I,  M. 
Sawyer,  if  living,  if  not  to  his  son  Joseph  Sawyer,  fifteen 
hundred  dollars,  on  the  first  of  October,  1862. 

Joseph  Sawyer." 

Upon  the  trial  at  the  Ontario  circuit,  in  May,  1865,  the 
plaintiff  gave  evidence  tending  to  show  the  execution  of  the 
note  by  the  testator,  by  proving  the  signature  to  be  genuine, 
and  by  the  testimony  of  Edward  S.  G^ray,  who  testified  that  he 
was  present  and  saw  the  testator  sign  the  note  and  deliver  it 
to  the  plaintiff.  The  said  Gray  further  testified  that  on  the 
occasion  of  the  execution  of  the  note,  the  plaintiff  handed  the 
testator,  his  father,  a  roll  of  bills,  who  took  it  and  looked  it 
over  and  said  it  was  all  right,  and  then  handed  the  plaintiff 
the  note ;  that  the  witness  did  not  count  the  roll  of  bills ; 
that  he  saw  the  intestate  count  it ;  that  there  was  nothing 
said  as  to  the  amount,  and  the  witness  had  no  knowledge  as  to 
the  amount ;  that  he  did  not  see  the  denomination  of  any  of 
the  bills ;  that  he  saw  the  size  of  the  roll ;  that  it  was  rolled 
up ;  that  he  could  not  tell  as  to  the  amount ;  that  the  plain* 
tiff  handed  it  to  the  testator  and  asked  him  if  it  was  all 
right,  and  he  said  he  believed  it  was. 

There  was  no  evidence  showing  the  amount  of  money  paid 
or  delivered  by  the  plaintiff  to  the  testator,  on  the  occasion 
of  giving  the  note,  except  what  might  be  iiAplied  or  inferred 
from  the  amount  of  the  note  and  the  fact  that  the  giving 
the  note  and  the  payment  of  the  money  were  concurrent  acts, 
and  one  and  the  same  transaction. 

The  theory  of  the  defense  was,  firsts  that  if  there  was  any 
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mouey  handed  to  the  testator  by  the  plaiutiflf,  as  testified  by 
the  witness  Qmy,  no  part  of  it  entered  into  or  formed  any 
part  of  the  consideration  of  the  note,  "but  that  the  same  was 
given  without  consideration  and  for  the  purpose  of  making 
the  plaintiff  equal  to  the  other  heirs  of  his  father,  (the 
testator,)  who  had  made  no  provision  for  him  in  his  will ; 
second,  that  if  the  money  so  handed  to  the  testator  was  the 
only  valuable  consideration,  of  the  note  and  of  less  amount 
than  the  note,  the  plaintiff  could  recover  nothing  beyond  the 
amount  of  such  nioney  consideration ;  and  third,  a  counter- 
claim for  several  notes  given  by  the  plaintiff  to  the  testator 
in  his  lifetime,  amounting  to  between  four  and  five  hundred 
dollars. 

The  defendants  gave  evidence  tending  to  sustain  the  first 
branch  of  this  theory.  It  consisted  of  proof  of  declarations 
and  admissions  of  the  plaintiff,  made  on  several  occasions  to 
several  witnesses,  and  of  acts  and  declarations  of  the  testator 
in  presence  of  and  to  the  plaintiff,  and  also  of  surrounding 
and  concurring  circunostances. 

The  defendants  also  gave  evidence  sustaining  the  counts- 
claim.  After  the  proofs  were  closed,  the  defendants'  counsel 
requested  the  court  to  chaise  the  jury  that  if  there  was  a 
consideration  for  the  note,  by  some  money  advanced  by  the 
plaintiff  to  the  maker  at  the  time  the  note  was  made,  and 
that  was  the  only  consideration,  the  money  formed  a  consid- 
eration only  to  the  amount  so  advanced,  with  interest,  and 
beyond  that  the  note  was  without  consideration  and  invalid. 
The  court  declined  so  to  charge,  to  which  the  counsel  for  the 
defendants  excepted.  The  court  charg^  the  jury  that  if  any 
money  was  advanced  by  the  plaintiff  by  way  of  consideration 
of  the  note,  although  a  less  amount  than  the  note,  it  sup-% 
ported  the  note  and  made  it  valid,  in  respect  to  consideration^ 
to  the  full  amount  of  the  note  and  interest ;  to  which  the 
counsel  for  the  defendants  excepted.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1189.71. 

I  think  the  learned  justice  erred  in  declining  to  charge  the 
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jury  as  requested  by  the  plaintiff's  counsel,  and  in  charging 
them  as  above  stated.  It  was  contended  on  the  argument, 
in  behalf  of  the  defendants,  that  there  was  a  distinction 
between  a  valuable  consideration,  other  than  money,  .and  a 
money  consideration.  That  while  in  the  former  case  the 
slightest  consideration  would  support  a  promise  to  pay  the 
largest  amount,  to  the  fall  extent  of  the  promise^  in  the  lat-* 
ter,  the  consideration  will  support  a  promise  only  to  the 
extent  of  the  money  forming  the  consideration.  That  the 
law  leaves  the  measure  of  the  value  of  a  valuable  considera-^ 
tion,  other  .than  money,  for  a  promise  to  pay  money,  to  the 
parties  to  the  contract ;  but  money  being  the  standard  of 
value,  is  not  subject  to  be  changed  by  contract,  and  will 
support  a  promise  to  pay  money,  only  to  the  amount  of  the 
consideration.  It  seems  to  me  this  is  a  correct  statement 
of  the  law  on  the  subject. 

Judge  Story,  in  his  treatise  on  promissory  notes,  states  the 
law  as  follows :  "  The  objection  to  a  note  may  be,  that  there 
is  a  total  want  of  consideration  to  support  it  \  or  that  there 
is  only  a  partial  want  of  consideration.  In  the  first  case  it 
goes  to  the  entire  validity  of  the  note,  and  avoids  it.  In  the 
latter  case  it  affects  the  note  with  nullity,  only  pro  tanto. 
The  saipe  rule  applies  to  cases  where  there  was  originally  no 
.want  of  consideration,  but  there  has  been  a  subsequent  fail- 
ure thereof,  either  in  whole  or  in  part.  For  a  subsequent 
failure  of  the  consideration  is  equally  fatal  with  an  original 
want  of  consideration,  not  indeed  in  all  cases,  but  in  many 
cases ;  at  least  where  it  is  a  matter  capable  of  definite  com- 
putation and  not  mere  unliquidated  damages.^'  {Story  on 
From.  Notes,  §  187.) 

But  the  clifficulty  in  the  defendants'  case,  after  all,  is,  that 
as  the  evidence  stood,  he  was  not  in  a  situation  to  call  on  the 
court  to  charge  as  requested,  and  the  charge,  as  given,  was  a 
mere  abstraction,  unwarranted  by  the  eviden<^. 

There  was  undoubtedly  evidence  given  on  the  part  of  the 
plaintiff  sufficient  to  justify  the  jury  in  finding  that  the  not& 
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Tvas  executed  by  the  t^tator  and  delivered  by  him  to  the 
plaintiff.  It  wajs  not  necessary  for  the  plaintiff  to  prove  any 
consideration  for  the  note,  as  it  imported  a  sufficient  considt- 
eration,  and  if  it  was  inadequate  or  illegal  for  any  reason,  or 
had  failed  in  whole  or  in  part,  it  was  incumbent  upon  the 
defendants  to  prove  it.  The  testimony  of  the  witness  Gmy 
did  not  tend  to  prove  inadequacy  of  consideration,  and  there 
was  no  other  evidence  in  the  case  which  would  authorize  the 
jury  in  finding  an  inadequate  consideration.  Gray's  testis- 
mony  on  that  subject  was  given  on  cross-examination,  and 
was  an  attempt  on  the  part  of  the  defendants  ta  prove  such 
inadequacy,  but  which  attempt  was  an  entire  failure.  It 
proved  that  when  the  note  was  made  and  delivered  by  the 
intestate  to  the  plaintiff,  the  latter  handed  the  former  money, 
the  amount  of  which  the  witness  did  not  know,  but  after  the 
testator  had  counted  it,  he  said  it  was  all  right.  That  the 
testator  executed  and  delivered  the  note  to  the  plaintiff  was 
put  beyond  a  doubt,  and  the  testimony  of  Gray,  as  before 
stated,  did  not  tend  to  prove  that  the  money  paid  was  less 
than  the  amount  of  the  note.  There  was  no  evidence  to 
contradict  the  testimony  of  Gray,  and  upon  that,  if  believed, 
the  legal  presumption  was  that  the  money  advanced  by  the 
plaintiff  was  equal  to  the  amount  secured  by  the  note ;  and 
until  that  presumption  was  rebutted,  the  jury  would  be  bound. 
BO  to  find.  If  they  did  not  believe  him,  the  case  on  this 
point  would  rest  upon  the  other  presumption,  that  the  con- 
sideration was  adequate  and  sufficient.  The  evidence  was 
strong  to  sustain  the  first  theory  of  the  defense,  but  that 
was  a  question  for  the  jury  to  decide,  and  which  they  have 
found  against  the  defendants.  The  charge  on  that  subject 
is  not  given,  in  the  case,  and  as  it  does  not  appear  that  tUbre 
was  any  exception  to  it  in  that  respect,  we  are  bound  to 
intend  it  was  unexceptionable.  We  can  only  look  at  the 
evidence  for  thft  purpose  of  deciding  whether  the  exceptions 
were  well  taken.  We  have  no  right  to  review  it  for  the 
purpose  of  deciding  whether  it  justified  the  verdict.     That 
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queetion  can  only  be  brought  before  the  general  term  on  ap- 
peal from  an  order  of  the  special  term,  denying  a  new  triaL 
(Code,  §  265.) 

I  have  considered  the  exceptions  taken  at  the  trial  to  evi- 
dence offered  by  the  defendants,  and  do  not  discover  any 
error  in  the  rulings,  in  that  regard. 

The  motion  for  a  new  trial  should  be  denied,  and  the 
plaintiff  should  have  judgment  upon  the  verdict. 

Ordered  accordingly. 

[MovsoB  Obitibal  Tbbx,  September  8, 1866.    WdUt,  JSf.  DoriMii  SmUh  aad 
JoknMm,  Jasticei.] 


The  People,  ex  rel.  Parsons,  vs.  Bryan,  police  justice,  &o. 

The  proTiflions  of  the  charter  of  the  city  of  Rochester,  {Lotos  of  1861,  eh,  148,) 
giving  to  the  common  council  power  to  make,  continae,  modify  and  repeal 
such  ordinances,  by-laws,  &c.  as  it  may  deem  desirable,  to  prevent  the 
lumbering  of  streets,  aqueducts,  wharves,  basins,  slips,  d^c.  in  any  manner 
whatever ;  to  preserve  the  Genesee  river,  and  all  canals,  slips  and  basins  in 
the  dty ;  to  prevent  and  punish  the  casting  or  depositing  therein  any  logs  or 
other  floating  matter,  &c. ;  to  prevent  and  remove  all  obstructions  and  accum- 
ulations of  rubbishf  &^  therein,  and  to  punish  the  authors  thereof,  6lc,  ;  and  to 
impose  such  penalties,  not  exceeding  |100,  for  any  offense  against  any  such 
ordinance;  and  declaring  that  "nothing  in  this  section  contained  shall  be 
construed  to  authorize  the  common  council,  or  any  of  its  officers,  to  interfere 
with  any  of  the  laws  of  this  state,  &c  or  with  the  acts  and  regulations  of  the 
canal  board,  in  relation  to  the  Erie  canal,  or  any  other  canal,"  &c.  were 
obviously  designed  by  the  legislature  to  confer  upon  the  common  oound) 
t)ie  power  to  make  and  enforce  certain  rules,  regulations  and  ordinance* 
which  they  should  deem  necessary  and  proper  to  preserve)  the  health  of  the 
city,  and  to  maintain  public  peace  and  good  order  therein. 

Accordingly  held,  that  an  ordinance  declaring  it  unlawful  for  the  owner  of  any 
saw  logs,  timber  or  lumber,  or  for  their  agents,  to  keep  or  cause  to  be  kept 
(with  the  exception  specified)  any  saw  logs,  timber  or  lumber  of  any  kind, 
in  the  Erie  canal  feeder,  or  any  private  or  public  basin  adjoining  the  same, 
in  the  twelfth  Ward  of  the  dty,  and  giving  a  penalty  of  flOO  agahut  any  one 
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who  sball  be  guilty  of  yiolating  the  above  proyisions,  was  plainly  within  the 
powers  of  the  common  council,  thus  conferred  by  the  charter. 

Seldf  altOf  that  the  concluding  clause  of  the  section  of  the  charter,  above  recited, 
was  designed  sipiply  to  prevent  a  conflict  of  the  city  regulations  and  ordi- 
nances with  t)ie  canal  laws,  or  the  acts  and  regulations  of  the  canal  board. 

StU,  further^  that  the  police  justice  of  t])e  city  of  Rochester,  under  the  sixty- 
fifth  section  of  the  city  charter,  which  makes  it  his  duty  to  attend  to  all  com- 
plaints of  a  criminal  nature  which  may  come  before  hin^,  has  jurisdiction  to 
hold  cognizance  of  a  complaint  for  a  violation  of  the  ordinance  above  men- 
tioned. 

CERTIORARI  to  the  defendant,  police  justice  of  the  city 
of  Rochester,  rei^uiring  him  to  certify  the  summons  or 
warrai^t,  pleadings  and  judgment,  with  all  things  touching 
the  same,  in  an.  action  commenced  before  him  by  the  city  of 
Rochester,  i^ainst  the  relator,  in  which  action  the  said  city 
recovered  judgment  against  the  relator  for  a  penalty  of  $100, 
and  costs  $1. 

F.  A,  Macomberj  for  the  relator. 

E.  A.  Raymond^  city  attorney,  for  the  defendant, 

By  the  Court,  Welles,  J.  The  return  of  the  defendant 
to  the  writ  of  certiorari  shows  that  the  complaint  before  him 
stated  that  the  city  of  Rochester  was  a  municipal  corpora- 
tion created  by  an  act  of  the  legislature,  passed  April  28, 
1834,  entitled  "  An  act  to  incorporate  the  city  of  Rochester," 
and  of  the  several  acts  passed  subsequent  thereto  and 
amendatory  thereof;  and  the  defendant  Thomas  Parsons 
being  the  agent  of  the  owner  of  certain  logs  and  timber,  at 
the  city  aforesaid,  on  the  1st  day  of  September,  1865,  and 
on  divers  days  since  then,  kept  and  caused  to  be  kept  logs 
and  timber  in  the  Erie  canal  feeder  in  the  twelfth  ward  of 
said  city,  and  in  private  basins  adjoining  said  feeder,  to  a 
greater  number  than  twenty-five  at  one  time ;  and  in  so  doing 
he  did  not  float  the  said  logs  or  timber  from  the  Erie  canal 
into  said  feeder  or  basins  for  the  purpose  of  the  immediate 
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^moyal  of  the  same  therefrom  to  his  premises,  or  the  prem- 
ises of  said  owner,  contrary  to  the  provisions  of  sections  one 
and  three  of  ^'an  ordinance  relating  to  the  Erie  canal  feeder, 
the  basins  adjoining  the  same  and  the  G-enesee  river/'  passed 
by  the  common  council  of  said  city,  February  17,  1863,  and 
in  force  at  all  the  days  and  times  before  mentioned ;  and 
demanded  judgment  against  the  defendant,  the  said  Thomas 
Parsons,  for  $100,  the  penalty  in  said  ordinance,  with  the 
costs  of  the  actiom 

The  return  qIso  shows  that  the  said  Parsons  appeared 
before  the  said  police  justice  and,  for  answer,  to  said  com* 
plaint,  admitted  the  violation  alleged  and  pleaded  by  way 
of  avoidance : 

Ist.  That  said  ordinance  was  illegal  and  not  authorized  by 
the  city  of  Bochester. 

2d.  That  the  pretended  provisions  of  said  charter,  under 
which  said  ordinance  was  passed,  together  with  said  ordi* 
nance,  were  illegal  and  unconstitutional,  and  in  violation  of 
the  laws  and  regulations  pertaining  to  the  canals  of  this 
state.  It  does  not  appeckr  that  any  evidence  was  given  before 
the  police  justice,  and  the  return  concludes  as  follows : 
'^That  after  hearing  arguments  of  city  attorney,  in  behalf  of 
the  city,  and  the  defendant  in  his  own  behalf,  I  rendered 
judgment  in  favor  of  the  plaintiff,  and  against  the  defendant, 
on  the  18th  day  of  December,  1865,  for  penalty  $100, 
costs  $1." 

On  the  17th  day  of  February,  1863,  the  common  council 
of  the  city  of  Bochester  passed  the  ordinance  referred  to  in 
the  complaint,  the  first  and  third  sections  of  which  are  as 
follows : 

"  Section  1.  It  shall  be  unlawful  for  the  owner  or  owners 
of  any  saw  log  or  logs,  or  timber  or  lumber  of  any  kind,  or 
for  the  agent  or  agents  of  any  such  owner  or  owners  as  aibre- 
said,  to  keep  or  cause  to  be  kept,  (except  as  hereinafter  pro- 
videcl,)  any  said  log  or  logs,  or  any  timber  or  lumber  of  any 
kind,  in  the  Erie  canal  feeder,  or  any  private  or  public  basin 
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adjoining  the  same,  in  the  twelfth  ward  of  the  citj  of 
Bochester* 

§  3i  Nothing  contained  in  either  section  of  this  ordinance 
shall  prevent  any  owner  or  owners  of  any  saw  logs,  timber 
or  lumber^  or  their  agent  or  agents,  from  floating  the  same 
from  the  Erie  canal  into  said  canal  feeder  or  public  or  private 
basin  adjoining  the  same,  for  the  purpose  of  immediate 
removal  of  the  same  therefrom  to  his  or  their  premises.  But 
in  no  case  shall  the  logs,  timber  or  lumber  of  any  kind  by 
this  section  permitt'Cd  to  be  floated  into  said  feeder  or  basiins 
by  any  one,  owner  or  agent,  as  aforesaid,  exceed  twenty-five 
pieces  in  number."  Section  five  of  the  ordinance  gives  a 
penalty  of  one  hundred  dollars  against  any  one  who  shall  be 
guilty  of  violating  sections  one  or  two  of  the  same  ordinance. 

It  is  contended  on  the  part  of  the  relator^  among  other 
things^  that  the  common  council  of  the  city  had  no  power  to 
pass  the  ordinance  in  question. 

The  charter  of  the  city,  {Laws  of  1861,  cA.  143,  p.  264,) 
is  divided  into  twelve  titles  and  two  hundred  and  sixty-eight 
sections.  Title  3  is  headed,  ^^  Powers  and  duties  of  the 
common  council."  Section  forty,  which  is  a  part  of  tide  three, 
provides  that. the  common  council  shall  have  power  to  make, 
continue,  modify  and  repeal  such  ordinances,  by^-laws  and 
regulations,  as  it  may  deem  desirable  within  the  city^  for  the 
following  purposes.  Then  follows  twenty-eight  subdivisions, 
the  seventh  of  which  is  as  follows :  "  To  prevent  the  lum- 
bering of  streets,  avenues,  walks,  public  squares,  lanes,  alle}'s, 
bridges,  aqueducts,  wharves,  basins  or  slips,  in  any  manner 
whatever," 

Title  eleven  is  headed,  "Public  health."  Section  two  hun- 
dred and  fifty-eight,  which  is  a  part  of  that  title,  provides 
that  the  common  council  shall  have  power  to  pass  all  such 
ordinances  as  they  shall  think  proper 'and  necessary  to  pre- 
serve the  Genesee  river,  and  all  catials,  slips  and  basins  in 
the  city ;  to  prevent  and  punish  the  casting  or  depositing 
therein,  or  on  the  banks  thereof,  any  earth,  ashes  or  other 
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b^avy  substances,  filth,  logs  or  other  floating  matter ;  to  pre^ 
vent  and  remove  all  obstnictions  and  accumulations  of  filth 
or  rubbish  therein,  and  to  punish  the  authors  thereof  >  to 
regulate  and  prescribe  the  mode  and  speed  of  coming  to  and 
departing  from  the  wharves  and  streets  of  the  city  by  steam 
boats,  canal  boats  and  other  craft  and  vessels,  and  the  dis- 
position of  the  sails,  yards,  anchors  and  appurtenances  thereof 
while  entering,  leaving  or  abiding  in  the  city ;  and  to  regu- 
late and  prescribe  by  such  ordinances  or  through  their  oflScers 
such  a  location  of  every  canal  boat,  steamboat  or  other  crafb 
or  vessel  or  float,  and  such  changes  of  station  in,  and  use  of 
the  same,  as  may  be  proper  in  order  to  promote  order  therein, 
and  the  sitfety  and  equal  convenience,  as  near  as  may  be,  of 
all  such  boats,  vessels,  crafts  and  floats ;  and  may  impose 
such  penalties,  not  exceeding  one  hundred  dollars  for  any 
oflbnse,  against  any  such  ordinance.  The  section  concludes 
as  follows :  '^  Nothing  in  this  section  contained  shall  be  con- 
strued to  authorize  the  common  council  or  any  of  its  officers 
to  interfere  with  any  of  the  laws  of  this  state  now  or  here- 
after to  be  enacted,  or  with  the  acts  and  regulations  of  the 
canal  boatd  in  relation  to  the  Erie  canal,  or  any  other  canal, 
being  the  property  of  the  state  of  New  York" 

The  foregoing  provisions  of  the  charter  were  obviously 
designed  by  the  legislature  to  confer  upon  the  common  coun- 
cil the  power  to  make  and  enforce  certain  rules,  regulations 
and  ordinances  which  they  should  deem  necessary  and  proper 
to  preserve  the  health  of  the  city,  and  to  maintain  public 
peace  and  good  order  therein.  The  sections  of  the  ordinance 
referred  to  are  plainly  within  the  powers  of  the  common 
council  thus  conferred  by  the  charter.  They  do  not  in  any 
respect  interfere  with  any  law  of  the  state,  nor  were  they 
shown  to  be  an  interference  with  any  act  or  regulation  of  the 
canal  board,  in  relation  to  the  Erie  canal  or  other  canal 
owned  by  the  state  of  New  York  .  They  do  not  direct  or 
permit  the  doing  of  any  act  or  acts  which  the  canal  board 
was  shown  to  have  forbidden,  nor  forbid  the  doing  of  any 
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act  which  the  canal  board  was  shown  to  have  permitted  or 
directed.  Neither  is  there  any  such  conflict  between  the 
ordinances  and  the  canal  laws  of  the  state.  It  could  not 
have  been  the  intention  of  the  legislature  to  restrict  the  com- 
mon council,  in  their  sanitary  and  police  regulations,  to  such 
provisions  of  the  canal  laws,  or  such  acts  and  r^ulations  of 
the  canal  board,  as  might  incidentally  a£fect  the  health  and 
piiblic  peace  and  good  order  of  the  city.  The  concluding 
clause  of  the  two  hundred  and  fifty-eighth  section  of  the 
charter,  above  recited,  was  unquestionably  designed  simply  to 
prevent  a  conflict  of  the  city  regulations  and  ordinances  with 
the  canal  laws,  or  the  acts  and  regulations  of  the  canal 
board.  It  might  well  happen  that  the  interests  of  the  city 
would  imperiously  require  regulations  and  ordinances  beyond 
what  the  canal  laws,  or  the  canal  board,  having  in  view  only 
the  general  interests  of  the  canals  and  their  revenues,  had 
provided;  and,  in  such  cases,  the  common  council  were 
authorized  to  adopt  such  further  regulations,  and  pass  such 
ordinances,  for  the  government  of  the  city,  as  they  might 
think  necessary  and  proper,  proV^ided  they  did  not  interfere 
with  those  laws  of  the  legislature,  or  the  acts  and  regula- 
tions of  the  canal  board,  without  producing  any  such  inter- 
ference or  conflict. 

An  objection  is  now  taken,  by  the  counsel  for  the  relator, 
to  the  jurisdiction  t)f  the  police  justice  to  hold  cognizance  of 
the  complaint  in  this  case ;  but  we  think  such  objection  is 
answered  by  the  sixty-fifth  section  of  the  charter,  which 
makes  it  his  duty  to  attend  to  all  complaints  of  a  criminal 
nature  which  may  come  before  him,  at  all  reasonable  hours. 

If  the  foregoing  views  are  correct,  the  judgment  of  the 
police  justice  should  be  afiSrmed. 

Ordered  accordingly. 

[MoKROB  Geitbbal  TBBSk,  fiepteknW  8, 18S6.  Wtllet,  S,  Darwm  Smith  tad 
Johtmn,  JusUoes.} 
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introdactory  part  of  the  deed  as  follows :  "  L.  R.,  J.  R.  and  M.  M.,  trutteei  A'P.^ 

of  the  Jfethodut  tocUtfff  and  to  their  tueeeAorSf  of  the  town  of  X.  dx^.  of  the 
second  part"  The  grant  was  to  the  parties  of  the  second  part,  and  to  their 
hein  and  a»ign$  forever.  The  habendum  clause  was  in  the  following  words : 
"  To  haye  and  to  hold  the  said  premises  abote  doacribedi  to  the  said  parties 
of  the  second  part,  their  heirt  end  auignif  to  the  sole  and  only  proper  use, 
benefit  and  behoof  of  the  said  parties  of  the  second  part,  their  heir$  and  aetiffna 
forever"  And  the  covenants  of  seisin  and  for  quiet  enjoyment  were  by  the 
grantors  to  and  With  the  said  parties  of  the  second  part,  their  heir$  and  aaaigne. 

Meld  that  the  deed  conveyed  tho  absolute  title  to  the  throe  individuals  named 
therein  as  grantees.  And  that  the  addition  to  their  names,  in  the  statement 
of  the  parties,  of  "  trustees  of  the  Methodist  society,  and  their  successors," 
in  the  absence  of  proof  of  the  existence  of  a  legally  organized  religious 
society  of  that  name  or  answering  to  it^  should  be  rejected  for  all. purposes, 
except  «s  a  deeeriptio  pereonarum  of  the  grantees. 

Hddt  aho,  that  the  whole  scope  and  language  of  the  deed  exdud^  the  idea  of 
a  deed  in  trust  for  a  religious  corporation. 

SM^  further t  that  assuming  that  the  gpint  was  made  for  the  use  and  benefit 
of  a  corporation,  even  if  such  corporation  had  been  judicially  dissolved,  and 
its  fhuchises  forfeited,  the  title  to  tho  property  would  not  revert  to  the 
grantor  or  his  heirs ;  the  language  of  the  statute,  (1  N.  T.  Statutee  at  Large^ 
pp,  557,  558,  (  9,)  respecting  the  dissolution  of  corporations,  precluduig  the 
idea  of  the  land  reverting,  in  such  a  case ;  at  least  not  until  all  the  debts 
owing  by  the  corporation  are  paid. 

And  that,  assuming  that  fiicls  existed  which  would,  in  a  direct  proceeding 
against  the  corporation  by  ecire  faoae  or  oth^r  action,  be  sufiScient  to  justify 
a  judgment  of  dissolution  and  ouster,  the  heir  at  law  of  the  grantor  could 
not  avail  himself  of  such  facts  collaterally;  thd  corporation  never  having 
been  judicially  dissolved,  but  being  still  in  existence,  retaining  its  corporate 
Amctions  and  Ihmchises. 

It  is  a  general  principle  that  a  cause  of  forfeiture  can  not  be  taken  advantage  of, 
or  enforced,  against  a  corporation  collaterally,  or  incidentally,  or  in  any  other 
mode  than  by  a  direct  proceeding  for  tfcat  purxKMe  against  the  corporation, 
so  that  it  may  have  an  opportunity  to  answer; 

MOTION  t)y  the  plaintiff  to  set  ftside  a  nonsuit  and  for  a 
new  trial,  in  an  action  to  recover  the  possession  of  real 
estate.  The  action  was  brought  upon  the  basis  of  the  idea 
that  the  land  was  conveyed  by  Henry  Towar,  the  plaintiff's 
ancestor,  to  a  religious  corporation,  for  the  purpose  of  being 
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used  as  the  site  of  a  church  edifice ;  that  it  had  been^at  one 
time  used  for  that  purpose,  but  had  ceased  to  be  so  used ; 
that  the  corporation  was  broken  up  and  had  ceased  to  exist ; 
and  that  the  title  to  the  lot  had  reverted  to  the  heirs  of  the 
original  granto™. 

J.  Wellingy  for  the  plaintiff. 

l¥m.  Clari,  for  the  defendant 

By  the  Courts  Welles,  J.  We  are  met  at  the  threshold 
of  this  examination  by  the  question  of  the  effect  of  the 
deed  from  Henry  ^owar  and  wife  to  Lawrence  Biley  and 
others^  bearing  date  April  21,  1830,  conveying  the  piece  of 
land  described  in  the  complaint.  The  parties  named  therein 
as  grantees  are  described  in  the  introductory  part  of  the  dedd 
as  follows :  ^'Lawrence  Biley,  James  Boy  and  Michael  Mil- 
ler, trustees  of  the  Methodist  society^  and  to  their  successors^ 
of  the  town  of  Lyons  and  county  and  state  aforesaid,  of 
the  second  part."  The  grant  is  to  the  parties  of  the  second 
part,  and  to  their  heirs  and  assigns  forever.  The  haben- 
dum clause  is  in  the  following  words :  ^^  To  have  and  to  hold 
the  said  premises  above  described,  to  the  said  parties  of  the 
second  part,  their  heirs  and  assigns^  to  the  sole  and  only 
proper  use,  benefit  and  behoof  of  the  said  parties  of  the 
second  part  their  heirs  and  assigns  forever  "  The  covenants 
of  seisin  and  for  quiet  enjoyment  are  by  the  grantors  to  and 
with  the  said  pdrties  of  the  second  part,  their  heirs  and 
assigns,  • 

The  plaintiff  claims  one  undivided  fifth  part  of  the  prem- 
ises as  heir  at  law  of  his  father,  the  said  Henry  Towar,  and 
'  the  whole  or  some  part  of  the  four  other  undivided  fifth 
parts  thereof  by  virtue  of  conveyances  from  some  or  all  of 
the  other  heirs  of  said  Henry  Towar,  who  died  in  1846  in- 
testate, upon  the  ground  that^  as  he  alleges,  the  religious 
corporation  for  whose  use  the  deed  was  in  fact  given,  has 
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become  dissolved  and  extinct  by  non  user^  or  neglect  to  ezer* 
cise  its  corporate  franchises^  and  that  the  premises  in  question 
have  thereby  reverted  to  the  grantor  and  his  heirSi 

In  order  to  sustain  this  claim^  the  plaintiff  introduced  in 
evidence^  under  an  objection  by  the  defendant's  counsel,  a 
certificate  showing  the  organization  on  the  12  th  day  of  No- 
vember^ 1827,  of  a  religious  society  in  the  south  part  of  the 
town  of  Lyons,  at  a  place  called  the  village  of  AUoway^  such 
society  to  be  called  and  known  by  the  name  and  title  of  ^'  The 
Union  Society  of  AUoway/'  and  that  three  trustees  of  the 
society  were  then  and  there  duly  elected.  The  plaintiff  also 
gave  parol  evidence,  under  like  objection,  tending  to  show 
that  the  society  mentioned  in  the  certificate  was  intended  to 
embrace  the  Methodist,  the  church  of  England  and  Presby^'* 
terian  denominations,  and  that  the  meeting  house  erected  on 
the  lot  in  question  was  generally  used  and  occupied  by  the 
Methodist  denomination.  That  for  a  long  time  after  the 
meeting  house  was  erected  it  was  used  as  a  Methodist  me^*- 
ing  housOj  entirely.  That  those  who  met  there  were  called 
Methodists.  That  it  was  called  'the  Methodist  Society  of 
Allowayj  the  Methodist  Society,  and  the  Union  Society. 
That  they  were  all  one  and  the  same  thing.  That  there  Was 
no  society  of  Methodists  incorporated  there  by  the  name  of 
the  Methodist  Society.  That  there  were  a  good  many  Meth- 
odist societies  in  the  county  of  Wayne— one  or  two  in  the 
village  of  Lyons,  about  three  miles  from  the  village  of  Alley- 
way. That  the  lot  and  meeting  house  had  been  abandoned 
as  a  place  of  religious  worship  for  ten  or  fifteen  years  before 
the  trial,  the  house  being  in  a  dilapidated  condition  and  uhfit 
for  use  as  such,  and  that  no  religious  services' or  meetings  by 
any  religious  denomination  had  been  held  therein  during  that 
time. 

The  plaintiff  abo  gave  in  evidence  two  quit-claim  deeds 
for  the  premises  in  question  to  himself,  from  various  persobs, 
being  heirs  at  law  of  said  Henry  Towar,  deceased.  The 
grantors  in  these  deeds  comprised  all  the  heirs  at  law  of  said 
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Henry  Tonrary  except  three  minor  children  of  a  deceased  son, 
together  with  the  plaintiff^  and  the  interests  of  these  three 
minors  were  attempted  to  be  conveyed  by  their  father  as  their 
guardian,  but  without  any  authority  appearing  for  him  to 
make  such  conveyance. 

To  return  to  the  question  of  the  effect  of  the  deed  given 
by  Henry  Towar  in  his  Kfetime  to  Lawrence  Riley  and  others 
of  the  lot  in  question.  It  seems  to  me  that  it  conveyed  the 
absolute  title  to  the  three  individuals  named  as  grantees. 
The  addition  to  their  names  in  the  statement  of  the  parties, 
of  'trustees  of  the  Methodist  society  and  their  successors/' 
in  the  absence  of  proof  of  the  existence  of  a  legally  organ- 
ized religious  society  of  that  name  or  answering  to  it,  should 
be  rejected  for  all  purposes  except  as  a  descriptio  personarum 
of  the  grantees.  There  was  no  evidence  of  any  such  society, 
and  hence  there  could  be  no  siiccessors  as  trustees  to  tife 
grantees  and  no  beneficiaries  for  whoin  they  could  take  and 
hold  in  trust.  The  conveyance  tras  to  them  and  their  heirs 
and  assigns  forever ;  the  habendum  was  to  them  their  heirs 
and  assigns  forever ;  and  the  covenants  were  with  them  their 
heirs  and  assigns.  The  whole  scope  and  language  of  the 
deed  which  have  any  bearing  on  the  question  exclude  the 
idea  of  a  deed  in  trust.  If  this  conclusion  is  correct,  it  puts 
an  end  to  the  plaintiff's  claim.  But  if  I  am  wrong,  and  the 
deed  is  to  be  construed  as  conveying  to  the  grantees  an  estate 
in  trust  for  a  religious  corporation  which  can  be  ascertained 
and  identified)  there  are  still  insuperable  objections  to  the 
plaintiff's  recovery; 

Assuming  that  facts  exist  wjbich  would,  in  a  direct  proceed* 
ing  against  the  Corporation  by  scire /ados  or  other  action,  be 
sufficient  to  justify  a  judgment  of  dissolution  and  ouster,  the 
plaintiff  can  not  avail  himself  of  such  facts  collaterally. 
The  corporation  has  never  been  judicially  dissolved,  but  it 
is  still  in  existence,  retaining  its  corporate  functions  and  fran- 
chises. It  is  a  general  principle  that  a  cause  of  forfeiture 
can  not  be  taken  advantage  of,  or  enforced  against  a  corpora- 
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tion  oollateraUy,  or  Incidentallyi  or  in  any  other  mode  than 
by  a  direct  proceeding  for  that  purpose  against  the  corpora- 
tion so  that  it  may  have  an  opportunity  to  answer.  {Angell 
dk  Ames  on  Corp.  p.  664,  and  authorities  cited  in  note  1. 
Adams  v.  Beachy  6  Hilly  271.  In  the  matter  of  the  Re- 
formed Presbyterian  Church  of  the  city  of  New  Yorky 
7  How.  Pr,  B.  476.)  Again ;  if  the  corporation  or  corpo- 
rations for  whose  use  and  benefit  the  grant  in  question  was 
made  had  been  judicially  dissolved  and  it's  or  their  franchises 
forfeited,  the  title  to  the  property  would  not  revert  to  the 
grantor,  or  his  heirs.  Section  9  of  title  3  of  chapter  18  of 
part  1  of  the  Bevised  Statutes,.  (1  N.  Y,  Stat,  at  Large^ 
pp.  557,  558,)  provides  as  follows  i  ^^  Upon  the  dissolution  of 
any  corporation  created  or  to  be  created,  and  unless  other 
persons  shall  be  appointed  by  the  legislature,  or  some  court 
of  competent  authority,  the  directors  or  managers  of  the 
affitirs  or  such  corporation  at  the  time  of  its  dissolution,  by 
whatever  name  they  may  be  known  in  law,  shall  be  the  trus- 
tees of  the  creditors  and  stockholders  of  the  corporation 
dissolved,  and  shall  have  full  power  to  settle  the  affairs  of 
the  corporation,  collect  and  pay  the  outstanding  debts,  and 
divide  among  the  stockholders  the  moneys  and  other  property 
that  shall  remain  after  the  payment  of  debts  and  necessary 
expenses."  The  language  of  this  section  precludes  the  idea 
of  the  land  in  question  reverting: — certainly  not  until  all  the 
debts  owing  by  the  corporation  are  paid.  It  applies  to  all 
corporations  created  or  to  be  created. 

We  think  the  plaintiff  was  properly  nonsuited  at  the  trial, 
and  that  a  new  triaj  should  be  denied,  and  judgment  should 
be  ordered  for  the  defendant  upon  the  nonsuit. 

New  trial  denied. 

[MovBOB  asFBRAL  Tbbx,  flepteiiilMr  8, 1866.    WOm^  M  Danom  Smith  and    ^ 
Johmon,  Jostioea.] 
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Id  an  action  for  an  assault  and  battery,  the  plaintiff  called  as  a  witness  tlte 
physician  and  surgeon  who  attended  her,  who  yvtiS  asked  this  question: 
"  What  was  the  difficulty,  judging;  ftom  her  statement,  and  what  you  saw  V* 
The  question  was  oljected  to,  on  the  ground  that  the  witness  could  not  state 
yfhai  was  said  to  him.  The  court  overruled  the  objection.  Meld  Qot  erro- 
neous. 

The  witness  then  testified.  In  answer  to  the  question,  as  follows :  "  She  called 
my  attention  to  a  pain  in  her  arm,  which,  at  the  time,  from  its  appearanoe 
and  her  statement,  was  severe,  and  she  believed  to  be  violent  neuralgic 
pains.  I  can  not  give  any  information  as  to  how  it  was  produced.  I  can 
only  say  how  it  might  have  been  produced,"  &c.  The  defendant's  counsel 
objected  to  the  evidence  as  to  how  it  might  have  been  produced.  The  court 
said  the  question  io  be  put  was,  what  the  witness  discovered  to  be;  (he  matter 
with  the  plaintiff 's  arm,  and  to  what  be  imputed  it,  as  a  matter  of  medical 
opinion,  and  allowed  the  question  to  be  put  in  that  form,  with  the  qualifica- 
tion "  taldng  into  consideration  what  she  said  to  you,  and  .what  you  saw." 
J£dd  not  erron^us. 

The  following  question  was  then  put  to  the  witness :  "  How  could  the  womid 
wi&  an  axe  produce  that  injury  V*  Which  he  answered.  Question ;  '^  Mighjb 
that  end  in  paralysis  of  the  arm,  to  a  certain  extent  Y*  The  court  allowed 
the  question  to  be  put,  whether,  taking  her  statement  to  be  true,  it  would  pro- 
duce that  result.    MM  that  the  objection  to  this  evidence  was  not  well  taken. 

The  witness  was  then  asked  this  question :  "  Assuming  that  the  plaintiif  did 
rsc^ve  a  blow  on  the  point  of  her  elbow,  and  by  the  same  blow  the  skin  wss 
discolored  for  some  days,  some  three  inches  above,  the  blow  being  severe  at 
the  time,  so  as  to  produce  a  temporary  suspension  of  the  power  to  stand — 
suppose  that  to  be  so,  and  that  from  that  time  to  this  she  has  been  unable  to 
raise  apd  control  her  ann,  so  as  to  do-  any  thing  with  it,  what  do  you  say 
prodtt<»d  that ;  might  it  have  been  produced  by  the  blow  1"  The  oourl  over- 
ruled an  objection  to  this  question,  and  allowed  it  to  be  put,  with  the  quali- 
fication "  if  the  jury  believe  the  statement  of  facts."  Heid  that  an  exception 
to  this  ruling  was  not  well  taken. 

And  it  was  Md  that  the  questions  put  to  the  witness  related  to  the  extent  of 
the»  injury  the  plaintiff  bad  sustained,  and  the  nature  of  that  ix^ury,  and  that 
his  answers  went  no  further.  And  that  the  answers,  ynth  the  questions  by 
which  they  were  elicited,  were  all  of  a  scientific  and  professional  character. 

Where  the  owner  of  a  farm  leased  Ihe  same,  with  the  dwelling  house  thereon, 
to  another,  reserving  one  chamber  or  bedroom  in  the  house ;  SHd  that  his 
right  to  eoeupy  the  room  reserved  gave  him  no  other  right  to  the  yard  within 
the  curtilage  of  the  dwelling  house  than  that  of  a  passage  or  way  Io  and 
from  the  chamber  so  reserved ;  and  did  not  justify  him  in  passing  with  his 
horse  and  wagon  through  the  yard  and  removing  a  clothes  line  placed  Uier» 
by  theteaaat« 
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APPEAL  &oin  a  judgment  entered  upon  a  verdict  at  the 
circuit,  in  favor  of  the  plaintiff,  for  $1200  damages. 

W.  F.  Cogswell  J  for  the  appellant. 

Geo.  F.  Danforthy  for  the  respondent. 

By  the  Courty  Welles,  J.  The  action  was  brought  for  an 
alleged  assault  apd  battery  committed  by  the  defendant  upon 
the  plaintiff.  Upon  the  trial,  at  the  Monroe  circuit,  in  Octo- 
ber, 1864,  the  plaintiff  gave  evidence,  by  her  own  testimony 
and  that  of  other  witnesses,  tending  to  show  an  aggravated 
assault  and  battery  committed  upon  her  person  by  the  de* 
fendant,  by  which  she  received  a  very  serious,  and  probably 
a  permanent  injury  to  her  arm.  The  defendant  gave  evi- 
dence by  his  own  testimony  and  that  of  other  witnesses, 
tending  to  show  that  he  was  not  guilty  of  the  acts  charged 
upon  him  by  the  plaintiff's  evidence,  and  that  the  injury  was 
not  as  severe  as  alleged  by  her.  Among  the  witnesses  called 
by  the  plaintiff  was  E.  W.  Moore,  a  physician  and  sui^on, 
who  testified  that  the  plaintiff  called  upon  him  eight  or  ten 
times,  as  he  thought,  in  reference  to  her  arm.  The  plain- 
tiff's counsel  then  asked  the  witness  the  following  question : 
'^Wbat  was  the  difficulty,  judging  from  her  statement  and 
what  you  saw  ?"  The  question  was  objected  to  by  the  de- 
fendant's counsel,  on  the  ground  that  the  witness  could  not 
state  what  was  said  to  him.  The  court  overruled  the  objec- 
tion, and  the  counsel  for  the  defendant  excepted.  The  witness 
then  testified  in  answer  to  the  question  as  follows :  "  She 
called  my  attention  to  a  pain  in  her  arm  which,  at  the  time, 
from  its  appearance  and  her  statement,  was  severe,  and  she 
believed  to  be  violent  neuralgic  pains.  I  cannot  give  any 
information  as  to  how  it  was  produced  ;  I  can  only  say'  how 
it  might  have  been  produced ;  not  how  it  was  produced." 
The  defendant's  counsel  objected  to  the  evidence  as  to  how 
it  might  have  been  produced.    The  court  said  the  question 
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to  be  put  was  what  the  witness  discovered  to  be  the  matter 
with  the  lady's  arm^  and  to  what  he  imputed  it,  as  a  matter 
of  medical  opinion.  The  plaintiff  ^g  counsel  adding,  ^'  taking 
into  consideration  what  she  said  to  you  and  what  you  saw  -/* 
and  the  court  allowed  the  question  in  that  form,  to  which 
the  defendant's  counsel  excepted. 

The  witness  then  testified,  in  answer  to  the  question  as  thus 
modified  and  allowed,  as  follows ;  ''  Her  statement  to  me  gov- 
enied  my  opinion.  I  couldn't  state  that  they  were  absolutely 
true  from  any  evidence  of  her  arm  having  received  an  injury, 
because  there  was  none  to  be  seen ;  but  it  was  internal  and 
deep,  and  taking  her  statement  that  there  was  an  injury,  I 
could  readily  believe  that  the  neuralgia  might  have  been 
caused  by  it ;  I  could  readily  believe  that." 

The  following  question  was  then  put  to  the  witness :  "  How 
could  the  wound  with  an  axe  produce  that  injury  ?"  to  which 
he  answered :  "  We  know  the  fact  that  such  injuries  result 
in  neuralgic  pains,  and  it  might  be,  in  such  a  case."  Ques- 
tion ;  '^  Might  that  end  in  paralysis  of  the  arm  to  a  certain 
extent?"  The  defendant's  counsel  objected  that  it  could 
not  be  asked  whether  a  hypothetical  ipjury  might  not  cause 
something  else.  The  court  allowed  the  question  to  be  put^ 
whether,  taking  her  statement  to  be  true,  it  would  produce 
that  result.  The  defendant's  counsel  excepted  to  such  ruling, 
and  the  witness  answered :  ^^  ^  blow  upon  a  nerve  might 
produce  paralysis." 

The  plaintiff's  counsel  then  put  the  following  question  to 
the  witness :  '^  Assuming  that  she  did  receive  a  blow  on  the 
point  of  her  elbow,  and  by  the  same  blow  the  skin  was  dis- 
colored for  some  days,  some  three  inches  above,  the  blow 
being  severe  at  the  time,  so  as  to  produce  a  temporary  sus- 
pension of  the  power  to  stand — ^suppose  that  be  so,  and  that 
froni  that  time  to  this  she  has  been  unable  to  raise  and  con- 
trol her  arm  so  as  to  do  any  thing  with  it,  what  do  you 
say  produced  thai;  might  it  have  been  produced  by  the 
blow  ?"  The  defendant's  counsel  objected  to  the  question,  as 
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the  case  states,  on  the  ground  before  stated;  '^and  farther, 
that  this  is  not  a  matter  on  'which  to  call  for  a  professional 
ppinion ;  the  question  is  wholly  one  for  the  jury."  The  court 
overruled  the  objection,  and  allowed  the  question  to  be  put, 
with  the  qualification,  in  the  language  of  the  case,  "  if  the 
jury  believe  the  state  of  facts."  The  defendant's  counsel  ex- 
cepted to  this  ruling,  and  the  witness  imswered,  ^^  I  think  it 
might." 

None  of  the  foregoing  objections  or  exceptions  were,  in  my 
judgment,  well  taken.  It  is  to  be  borne  in  mind  that  all  the 
questions  put  to  Doctor  Moore  were  on  the  subject  of  the 
extent  of  the  injury  the  plaintiff  had  sustained,  and  of  the 
nature  of  that  injury,  and  his  answers  went  no  further.  They 
were  all,  with  the  questions  by  which  they  were  elicited,  of  a 
scientific  and  professional  character.  The  witness  did  not 
know,  or  profess  to  know,  in  what  n^nner  or  by  what  means 
the  injury  happened  to  the  plaintiff,  and  therefore  had  to 
rely  principally  upon  her  statements  on  that  subject.  It  was 
for  the  jury  to  say  whether  those  statements  were  true,  and 
if  they  should  believe  them,  the  testimony  of  the  physician 
as  to  the  effect  would  be  applicable.  If  they  did  not  believe 
them,  they  would  dismiss  his  evidence  from  their  considera* 
tion.  It  was  not  to  prove  the  facts  in  relation  to  the  assault 
and  battery  that  Doctor  Moore  was  examined,  and  none  of 
the  questions  put  to  him,  nor  his  answers  th^to,  appear  to 
have  had  any  such  object  or  tendency. 

In  Aveaon  v.  Kinnaird,  (6  East,  198,)  Lawrence,  J.  says : 
'^As  to  the  general  ground  of  objection  to  the  evidence  as 
hearsay,  it  is  in  every  day's  experience  in  actions  of  assault 
that  what  a  man  has  said  of  himself  to  his  surgeon  is  evi- 
dence to  show  what  he  suffered  by  reason  of  the  assault." 
(See  also  1  OreerU.  Ev,  §  102  and  authorities  died  in  note  4 ; 
Caldwell  v.  Murphy^  11  N,  Y.  Sep.  416 ;  Brown  v.  N.  Y. 
Central  R.  R.  Co.,  32  id.  603.) 

There  were  a  number  of  exceptions  to  the  charge  of  the 
court  to  the  jury.    They  all  related  to  the  question  whether 
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the  plaintiff's  husband  had  the  exclusive  right  of  occupancy 
and  use  of  the  lams  in  quo  or  yard  where  the  assault  and 
battery  was  alleged  to  have  been  committed,  at  the  time  in 
question.  The  court  charged  in  the  affirmative  of  that  ques- 
tion. In  this  it  seems  to  me  he  was  entirely  correct.  The 
yard  was  within  the  curtilage  of  the  dwelling  house,  and  the 
lease  of  the  farm  secured  to  the  plaintiff's  husband  the  use 
of  the  whole  house,  except  one  chamber  or  bedroom,  after  the 
new  house  which  the  defendant  was  building  on  another  part 
of  the  farm  should  be  completed.  It  was  proved,  beyond 
question,  that  at  the  time  of  the  alleged  assault  and  battery, 
the  new  house  was  completed,  and  the  defendant  was  occvl^ 
pying  it,  and  the  plaintiff's  husband  living  in  and  occupying 
the  other  house,  except  the  chamber  and  bedroom  reserved. 
The  defendant's  right  to  occupy  the  chamber  and  bedroom 
gave  him  no  other  right  to  the  yard  than  that  of  a  passage  or 
way  to  and  from  them.  The  defendant's  counsel  requested 
the  court  to  charge  the  jury  that  for  the  purpose  of  passing 
and  repassing,  the  defendant  had  a  right  to  remove  any  ob^ 
structions  placed  i^pon  the  usual  way  of  passing  and  repass-- 
ing,  by  such  means  as  were  necessary  therefor,  which  request 
the  court  declined,  and  the  defendant  excepted. 

^he  right  which  this  request  assumed  for  the  defendant 

9^eyond  what  was  necessary  for  his  right  of  way  to  the 

e]^  and  bedroom.     The  right  which  was  denied  him 

t|^t'|f  passing  with  his  horse  and  wagon  by  removing 

he^i^th^  line  which  the  plaintiff  had  placed  for  the  pur* 
bf/ftrying  her  clothes.  We  think  there  was  no  error  in 
al  to  charge  as-  requested.  The  foregoing  embraces 
e  points  made  upon  the  argument.  And  we  think,  for 
the  reasons  stated,  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[MoKBoi  Gbxsbak  TbbMj  September  S,  1866.    WeOei,  JS,  Dttrwrn  Smith  and 
Mmon,  Justices.] 
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The  Commercial  Bank  of  Rochester  and  The  Rochester 

City  Bank  vs.  Shuart  and  others. 

G.,  beiog  the  bolder  of  a  prpipissory  note  for  $4875.88,  made  by  B.  and  P„  and 
payable  to  his  order,  indorsed  and  delivered  the  same  to  S.  to  secure  the 
latter  against  loss  or  liability  as  accommodation  indorser  for  G.  on  notes 
and  drafts  to  the  amount  of  about  $7000,  a  part  of  which  were  held  by 
the  plaintifb,  respectively.  Subsequently  and  before  maturity,  S.  sold  and 
transferred  the  note  to  L.  P.,  a  bona  Jlde  purchaser,  at  a  discount  of  $200, 
and  the  proceeds  were  appropriated  by  S.  to  his  own  private  use,  and  were 
not  applied  to  the  payment  of  obligaUons  on  which  he  was  liable  as  indorser 
for  G.  L.  P.  made  a  formal  transfer  of  the  note  to  M.,  but  such  transfer  wa« 
not  an  absolute  one,  and  M.  held  the  nominal  title  of  said  note  merely  for  the 
accommodation  and  benefit  of  L.  P.  In  an  action  brought  by  the  plalntifb, 
to  have  the  note,  in  the  hands  of  M.,  applied  to  the  payment  of  tho  plahi- 
tifi^'  debts  against  G.,  according  to  the  purpose  for  which  it  was  put  into  S.'s 
hands ;  i^  loot  h4d  that  there  was  no  principle  upon  which  the  plaintifb  oould 
sustain  the  action. 

That  it  wa«  entirely  competent  for  8.  to  convert  the  B.  and  P.  note  into  money,  by 
selling  and  transferring  it  to  L.  P.  And  that  alter  he  had  sold  it  and  received 
the  money  therefor,  neither  L.  P.  nor  any  person  to  whom  he  might  have  trans- 
ferred it,  was  responsible  for  the  manner  in  which  S.  appropriated  the  pro* 
ceeds  of  the  sale. 

That  whether  the  sale  and  transfer  of  the  note  to  M.  was  absolute,  or  merely 
formal,  was  not  material ;  that  in  either  case  the  note  was  beyond  the  reach 
of  the  creditors  of  G. ;  provided  the  purchase  by  L.  P.  was  in  good  fiuth.  And 
that  if  it  was  made  with  any  fraudulent  or  unlawful  intent,  it  was  incumbent 
upon  the  plaintiffii  to  prove  it  ^  •,   '''^'t.\ 

Where  an  action  is  tried  without  any  question  being  raised  as  to  whethsr  "tfifvi*    Sw. 
ikcts  proved  are  within  the  pleadings,  it  is  too  late,  alter  the  decision,  to^^  i|k    a 
raise  an  objection  that  the  evidence  was  not  warranted  by  t^e  pl^m^^^R !  'i.V V  ^ 

provided  it  was  otherwise  competent.  -j*^  '^?  ^;^, 

APPEAL  from  a  judgment  entered  on  the  ref<)rt^a   'y        i 
referee^  by  which  the  complaint  was  ordered  to'ibe  dim-:*- .     '  / 
xnissed.  without  costs.  *t,     ^    .y 

Oeo.  F.  Dan/orth,  for  the  appellants. 
Tko9.  H.  Montgomery^  for  the  respondents. 

By  the  Court,  Welles^  J.    This  action  was  brought  to 
reach  a  certain  note  made  by  Brayley  and  Pitts,  dated  in 
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February,  1862,  payable  to  the  order  of  Alexander  Gordon, 
for  the  sum  of  $4375.88,  in  two  years  from  date,  which  was 
indorsed  and  delivered  by  Gordon  to  the  defendant  Shuart,  as 
the  complaint  alleges,  to  secure  the  latter  against  aU  loss  or  lia- 
bility as  accommodation  indorser  for  the  former  upon  notes 
and  drafts  to  the  amount  of  about  $7000,  of  which  the  plain- 
tiff. The  Commercial  Bank  of  Rochester  held  $1000,  the 
plaintiff  The  Rochester  City  Bank  $800,  and  the  defendant 
Powers  $1000  ;  the  complaint  alleging  that  said  note  had  in 
some  way  come  into  the  hands  of  the  defendants  Miller,  Noah 
H.  Perrin  and  Powers,  and  averring  that  the  last  mentioned 
defendants  have  no  right  to  the  same  and  no  interest  therein, 
and  that  neither  of  them  has  any  interest  therein,  except  the 
defendant  Powers,  who,  as  such  creditor  of  Gordon,  has  an 
interest  in  common  with  the  plaintiffs  and  others  who  hold 
the  balance  of  the  paper  of  Gordon  indorsed  by  Shuart  as 
aforesaid ;  and  praying,  in  behalf  of  the  plaintiffs  and  the 
holders  of  said  balance,  that  a  receiver  be  appointed  to  take 
charge  of  the  Brayley  and  Pitts  note  and  collect  or  dispose 
of  the  same,  and  distribute  the  proceeds  among  the  plaintiffs^ 
the  said  Powers,  and  to  any  other  person  or  persons  who  may 
hold  said  paper  indorsed  by  said  Shuart  as  aforesaid. 

It  is  a  well  settled  general  principle  of  equity  jurispru- 
dence, that  where  a  person,  standing  in  the  situation  of  in- 
dorser or  surety,  is  furnished  or  provided  by  the  principal 
debtor  with  a  fund  or  collateral  security  for  the  purpose  of 
indemnity  against  such  liability,  the  creditor  is  entitled  to 
have  itoch  fund  or  collaterals  applied  in  satisfaction  of  the 
debt.  {Pratt  v.  J^damSf  7  PaigCj  627,  and  authorities  there 
cited,)  The  action  is  brought  upon  the  theory  of  this  principle. 

The  facts  found  by  the  referee  must  be  assumed  as  true, 
inasmuch  as  the  case  contains  none  of  the  evidence,  except 
the  testimony  of  the  defendant  Miller  and  of  Lewis  Perrin, 
both  of  whom  testified  that  the  Brayley  and  Pitts  note  was 
the  sole  property  of  Miller.  That  the  latter  purchased  the 
same  of  said  Lewis  Penin  on  the  11th  day  of  November, 
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1862,  for  the  sum  of  $4314.88,  $2324.88  of  which  he  then 
paid  in  a  check  on  the  Union  Bank,  and  the  balance,  $2000, 
by  his  negotiable  note,  which  Miller  testified  he  afterwards 
paid.  It  can  not  be  contended  that  this  evidence,  if  belieyed, 
would  benefit  the  plaintiffs. 

The  referee  finds  that  on'  the  8th  day  of  February,  1862, 
Gordon  indorsed  and  transferred  the  Brayley  and  Pitts  note 
to  Shuart,  to  enable  the  latter  to  protect  himself  against  his 
liabilities  on  the  obligations  held  by  the  plaintiffs,  and  other 
similar  obligations  upon  which  he  was  liable  for  said  Gor- 
don, which  liability,  as  between  Shuart  and  Gordon,  was 
incurred  for  the  accommodation  of  the  latter.  That  on  or 
about  the  10th  day  of  April,  1862,  Shuart  sold  and  trans- 
ferred the  note  in  question  to  Lewis  Perrin,  at  a  discount  of 
$200,  and  that  the  proceeds  of  said  note,  less  such  discount, 
were  paid  to  Shuart  by  said  Lewis  Perrin.  That  such  sale 
and  purchase  was  an  actual  one,  and  that  said  Lewis  Perrin 
thereby  became  the  absolute  owner  of  said  note.  That  after- 
wards, and  on  or  about  the  25th  day  of  April,  1862,  Shuart 
appropriated  the  proceeds  of  the  note  to  his  own  private 
use,  and  did  not  apply  any  part  of  such  proceeds  to  the  pay- 
ment of  obligations  upon  which  he  was  liable  as  indorser 
for  Gordon.  That  on  the  12th  day  of  November,  1862,  Lewis 
Perrin  made  a  formal  transfer  of  said  note  to  Miller,  but 
which  transfer  was  not  an  absolute  one,  and  that  said  Miller 
held  the  nominal  title  of  said  note  merely  for  the  accommoda- 
tion and  benefit  of  said  Lewis  Perrin.  Upon  these  facts  we  do 
not  perceive  any  principle  upon  which  the  plaintiffis  can  sus- 
tain the  action.  It  was  entirely  competent  for  Shuart  to 
convert  the  Brayley  and  Pitts  note  into  money  by  selling 
and  transfertiDg  it  to  Lewis  Perrin.  After  he  had  so  sold 
it  and  received  the  money  therefor,  neither  Lewis  Perrin  nor 
any  person  to  whom  he  may  have  transferred  it  was  respon- 
sible for  the  way  or  manner  of  the  appropriation  by  Shuart 
of  the  proceeds  of  the  sale.  It  is  not  perceived  how  it  is 
material  whether  the  sale  and  transfer  to  Miller  was  abso- 
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lute  or  merely  formal.  In  either  case  the  note  is  beyond 
the  itach  of  the  creditors  of  Gordon,  provided  the  purchase 
by  Lewis  Perrin  was  in  good  faith.  If  it  was  made  with  any 
fraudulent  or  unlawful  intent,  it  was  incumbent  upon  the 
plaintiffs  to  prove  it.  But  on  that  subject  the  case  does  not 
tfhow  what  the  evidence  was.  It  does  state,  however,  that 
evidence  was  given  tending  to  show  that  such  purchase  was 
made  by  Perrin  of  Shuart  before  the  maturity  of  the  note, 
and  without  notice  or  suspicion  of  any  facts  or  eircutDistances 
affecting  the  title  thereof,  or  Shuart's  right  to  sell  and  traiis- 
fer  the  same ;  and  the  referee  has  found,  as  before  stated,  that 
such  sale  and  transfer  was  an  actual  one,  and  that  said  Lewis 
Perrin  thereby  became  the  absolute  owner  of  the  note.-  The 
fact  that  he  afterwards  made  a  formal  transfer  of  the  note  to 
Miller,  which  was  not  an  absoluter  one,  and  that  Miller  held 
the  nominal  title  merely,  for  the  accommodation  and  benefit 
of  Lewis  Perrin,  as  found  by  the  referee,  can,  as  it  seems  to 
me,  make  no  difference  in  the  result.  It  only  shows  that 
Perrin,  and  not  Miller,  is  the  real  absolute  owner  of  the  note. 
Nothing  appears  in  the  case  or  the  report  of  tiie  referee  show- 
ing that  either  Lewis  Perrin  or  the  defendant  Miller  ever 
received  or  held  the  note  as  agent  or  trustee  of  Shuart  or  of 
any  creditor  of  Gordon,  or  that  either  of  them  knew,  or  are 
chargeable  with  knowledge  of  the  purpose  or  object  with 
which  Gordon  transferred  the  note  to  Shuart,  or  with  which 
the  latter  received  it  from  the  former.  And  if  they  had  full 
knowledge  of  those  facts,  it  would  not  tend  to  invalidate  their 
title  to  the  note,  as  it  was  clearly  competent  for  Shuart  to  sell 
the  note,  in  order  to  carry  out  the  object  for  which  it  was 
placed  in  his  hands. 

It  does  not  appear  that  any  objection  was  made  at  the 
trial  to  any  evidence  offered  by  either  party ;  which  is  a  suf- 
ficient answer  to  most  of  the  points  raised  upon  the  argument 
of  the  appeal,  and  particularly  to  the  evidence  showing  title 
to  the  note  in  Lewis  Perrin  and  the  formal  transfer  thereof 
to  Millen    If  the  plaintifiGs  had  in  due  time  objected  to  such 
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etidenee,  it  was  competent  for  the  referee,  in  his  discretion, 
to  allow  Miller  to  withdraw  the  second  defense  set  up  in  his 
answer,  and  to  allow  him,  instead  thereof  to  set  up  in  an 
amended  answer  the  title  of  Lewis  Perrin.  It  does  not 
necessarily  follow  that  he  knew  the  facts  set  up  in  his  second 
defense  were  untrue  ;  non  constat  but  he  was  taken  by  sur« 
prise  by  the  evidence  given,  which  satisfied  the  referee  that 
the  transfer  of  the  note  to  him  by  Lewis  Perrin  was  only 
formal,  and  not  absolute.  But  the  case  seems  to  havtd  been 
tried  without  reference  to  any  questioti  whether  the  facts 
proved  were  within  the  pleadings.  When  that  is  so,  it  is  too 
late  after  the  decision,  to  raise  an  objection  that  the  evidence 
was  not  warranted  by  the  pleadings,  provided  it  was  other- 
wise competent.  Nothing  appears  in  the  case  to  implicate 
either  of  the  defendants  Noah  H.  Perrin  or  Daniel  W.  Powers. 
For  the  foregoing  reasons  we  think  the  judgment  should 
Ibe  affirmed,  with  costs  of  the  appeal. 

Judgment  affirmed. 

[MoiTBOB  GsTBBJU.  TsBM,  8«pt0mber  8,  1666.     FUZm,  Mnton  and  /.  0. 
SmiiM,  JnittoM.] 


•>»»   •' 


TucKEBUAN,  receiver,  &c.  vs.  S.  and  J.  BiGtSB. 

After  an  inrarance  company  has,  by  its  own  yolontary  act  and  election,  pnt  an 
end  to  a  policy  of  insunmce  and  disdahned  all  Airther  liability  npon  the 
same,  it  can  not  maintain  an  action  against  the  insured,  npon  his  premiam 
note. 

Where  an  insorance  company,  being  sued  by  the  insured,  to  recover  for  a  loss, 
defended  the  action  upon  the  gromid  that  the  insured  had  procured  other 
insurance  upon  the  same  property,  without  giying  notice  of  the  same,  or 
having  it  indorsed  upon  the  policy  issued  by  such  company ;  and  the  defense 
was  sustained  and  the  defendant  reoovered  a  Judgment ;  SHd  that  such  Judg- 
ment was  in  legal  efibct  an  express  abjudication  between  the  parties  that  the 
policy  of  insurance  sued  on  was  void  and  of  no  force  after  the  day  on  which 
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the  additioDal  insaranoe  was  proeared,  and  was  expressly  aroided  hj  the 
election  of  the  company,  as  from  that  date. 
Seld,  alao,  that  the  moment  the  policy  hecame  void,  by  the  election  of  the  com- 
pany to  aToid  lt>  the  note  given  by  the  insured,  for  the  premium,  also  became 
▼oid,  for  want  of  consideration,  in  respect  to  all  fdtnre  risks  and  losses  of  the 
company. 

THIS  is  an  appeal  from  a  judgment  entered  on  the  report 
of  a  referee.  The  action  was  commenced  under  chapter 
412  of  the  Laws  of  1862.  The  plaintiff  served  an  affidavit 
and  notice  upon  the  defendants  on  the  24th  of  November, 
1863,  and  made  a  motion  founded  thereon  in  pursuance  of 
said  statute^  for  a  reference,  in  January,  1864  The  referee 
was  appointed  and  heard  the  case,  and  judgment  was  rendered 
for  the  plaintiff.  The  facts  are  as  follows :  The  plaintiff  is 
the  receiver  of  the  New  York  Central  Insurance  Company, 
organized  under  the  law  of  April  10,  1849.  On  the  5th  of 
September,  1851,  the  defendants  made  an  application  for 
insurance  on  their  steam  saw  mill  in  the  amount  of  $1000,  and 
for  the  premium  thereon,  executed  and  delivered  the  note 
sought  to  be  recovered  on,  which  was  for  the  sum  of  #400, 
payable  in  such  portions  and  at  such  time  or  times  as  the 
directors  of  the  company  should,  agreeably  to  their  charter 
and  by-laws,  require.  The  property  of  the  defendants  insured 
was  wholly  destroyed  by  fire  on  the  8th  day  of  May,  1852 ; 
an  action  was  afterwards,  and  in  the  year  1852,  brought 
upon  the  policy,  by  the  defendants,  and  the  company  success- 
fully defended  upon  the  ground  stated  in  the  opinion  of  the 
court,  in  the  present  case.  The  plaintiff  made  two  separate 
assessments  upon  the  defendants'  note;  the  first,  July  4, 
1856,  the  second,  Deoeinber  17,  1861.  Notice  of  the  first 
assessment  was  given  to  the  defendants  in  July,  and  a  per- 
sonal demand  of  payment  of  the  assessment  was  made  8th 
July,  1861,  of  one  of  the  defendants.  The  referee  found  as 
conclusions  of  law  that  there  was  due  from  the  defendants 
to  the  plaintiff  the  amount  of  the  two  assessments  made  upon 
the  note,  with  interest ;  and  that  the  plaintiff  was  entitled 
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to  judgment  for  the  whole  axnonnt  of  the  premiom  note, 
pursuant  to  the  statute  of  1853,  besides  costs  and  disburse- 
ments. 

W.  F.  Oogewelly  for  the  appellants. 

Geo.  8,  Thckermany  respondent,  in  person. 

By  the  Courts  E.  Darwin  Smith,  J.  The  note  upon 
which  this  action  is  brought  expresses  upon  its  face  that  it 
was  given  for  value  received  in  policy  No,  498  dated  Sep- 
tember 5, 1857,  issued  by  the  N«w  York  Central  Insurance 
Company,  and  it  is  expressly  proved  that  such  policy  con- 
stituted the  only  consideration  fot  said  note. 

It  was  proved  on  the  trial  that  in  an  action  brought  by 
the  defendants  against  said  insurance  company  to  recover  for 
1b  loss  by  fire,  sustained  by  the  destruction  of  the  buildings 
covered  by  said  policy,  the  said  insurance  company  defended 
upon  the  ground  that  the  defendants  in  this  action  did,  on 
the  30th  of  January,  1852,  procure  from  another  insurance 
company  a  policy  of  insurance  upon  the  same  property 
insured  by  said  policy  498,  and  of  which  they  did  not  give 
notice  to  the  said  New  York  Central  Insurance* Company, 
nor  was  the  same  indorsed  on  said  policy  of  the  last  men- 
tioned company ;  that  such  defense  was  sustained,  and  the 
said  last  mentioned  insurance  company  recovered  final  judg- 
ment in  said  action  tigainst  these  defendants,  upon  the  ground 
aforesaid* 

The  judgment  was  in  legal  effect  an  express  adjudication 
between  the  said  insurance  company  and  these  defendants 
that  the  said  policy  of  insurance  No.  498,  mentioned  in  the 
note,  was  void  and  of  no  force  after  the  said  30th  day  of 
January,  1852,  and  was  expressly  avoided  by  the  election  of 
the  said  insurance  company,  as  from  that  date.  The  election 
of  the  insurance  company  to  declare  said  policy  void,  for  this 
cause,  and  upon  the  ground  aforesaid,  must  relate  to  the 
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time  (Jantiaiy  30,  1852,)  when  the  act  was  committed  which 
gave  such  right  of  election  to  said  cqmpany.  After  that 
date  the  pompany,  by  its  own  election,  had  put  an  end  to  said 
policy.  It  was  not,  therefore,  liable  for  any  loss  by  fire  of 
the  buildings  covered  by  said  policy.  The  relation  of  insurer 
and  assured  no  longer  existed  between  the  parties,  and  the 
defendants  ceased  to  be  members  of  said  company.  The 
policy  thereupon  ceased  to  be  any  consideration  for  said  note, 
and  the  consideration  thereafter  utterly  failed.  After  such 
effect  had  been  accomplished,  after  the  said  insurance  com- 
pany had  by  its  own  voluntary  act  and  election  thus  put  an 
end  to  said  policy  and  disclaimed  all  further  liability  upon 
the  same  to  the  defendants,  it  is  difficult  to  see  upon  what 
principle  it  can  be  maintained  that  the  defendants  remained 
liable  upon  said  insurance  note  for  further  losses  sustained 
by  the  company.  The  election  of  the  insurance  company  ta 
avoid  the  policy,  for  the  cause  assigned,  is,  I  think,  equiva* 
lent,  in  legal  effect,  to  a  voluntary  rescisiou'  of  the  contract 
of  insurance  between  the  parties,  and  restores  both  parties  to 
their  original  rights  and  position,  as  before  the  issuing  of  the 
policy  and  the  giving  of  the  note.  Both  are  void  and  of  no 
further  legal  effect.  The  defendants,  I  think,  would  be  liable 
for  losses  incurred  while  the  policy  was  in  full  force  and  valid, 
and  no  longer.  The  moment  the  policy  became  void,  the 
note  also  became  void  for  want  of  consideration,  in  respect 
to  all  future  risks  and  losses,  by  the  company.  It  follows 
that  the  judgment  rendered  by  the  referee  is  erroneous  and 

must  be  reversed. 

Judgment  reversed. 

[MovBOB  Gbvbbal  Tbbm,  September  8, 1866.     WeHa,  E,  Danom  SmHk  tod 
/tfAniofi,  Justioes.] 


MONROE-SEPTEMBER^  1860^  879 


McYean  vs.  Scott,  administratrix,  &c^  and  Colt. 

C.  and  B.  made  their  Joint  and  sevenil  promissory  note,  for  $1800,  payable  to 
the  plaintiff,  B.  signing  the  name  as  surety  for  C.  dubsequently,  and  after 
the  maturity  of  the  note,  B.  having  faUed,  the  pluntiff  applied  to  C.  for  fur- 
ther security ;  whereupon  Scott  and  Colt,  at  the  request  of  C,  sererally 
signed  the  same  note  as  sureties,  which  was  again  delivered  to  the  plaJntifT. 
Meid  that  Colt  and  Scott,  upon  signing  the  note,  respectively  became  jointly 
and  severally  liable  for  the  paymtot  thereof  with  C,  the  maker,  and  B.,  the 
surety,  and  liable  td  be  sued  thereon,  jointly  or  severally,  immediately. 

The  plaintiff  elected  to  treat  the  note  as  a  joint  note,  by  suing  Scott  and  Colt 
together,  as  joint  debtors.  The  defendants,  by  not  pleading  the  non-joinder 
of  C.  and  B.  as  co-defendants,  waived  the  objection.  Boott  having  died,  and 
£.  S.  having  been  appointed  his  administratrix,  the  bburt^  on  tiiotion,  ordered 
her  to  be  substituted  as  defendant,  in  the  place  of  Scott.  Colt  moved  for  a 
consult)  on  the  ground  that  the  suit  could  not  proceed  against  him  and  E.  Si 
johtly.  Sdd  that  the  suit  did  not  abate  by  the  death  of  Scott,  but  that 
imder  the  provision  of  the  statute,  (1  B,  S,  part  d,  title  1,  M.  t,  ^  1,)  the 
laction  could  not  proceed  jointly  against  Colt  and  "E.  S. 

That  the  action  was  properly  revived  and  continued  as  against  E.  S.;  but 
that  this  did  not  entitle  the  plaintiff  to  proceed  with  the  action  jointly  against 
Colt  and  E.  S. 

That  the  order  substituting  E.  S.,  in  the  place  of  her  intestate,  should  be  oon- 
stilied  as  allowing  the  suit  to  proceed  against  her  separately,  in  the  sam6 
manner,  and  with  the  same  effect,  as  if  she  had  been  separately  sued,  or 
Scott  had  been  separately  sued  in  his  lifetime. 

That  this  prevented  the  statute  of  limitations  from  attaching  and  cutting  off 
Scott's  estate  from  liability  on  the  note,  and  accorded  with  and  carried  out 
the  desigki  and  intent  of  section  121  of  the  Code,  to  save  th^  rights  of  par- 
ties in  such  cases. 

That  when  brought  into  court)  under  the  order,  £.  S.  had  the  right  to  6bie6t  to 
further  joint  proceedings  against  her  with  Colt,  and  td  object  to  the  recovery 
of  a  joint  verdict  and  joint  judgment  against  her;  and  that  the  plaintiff  might 
have  been  required  to  elect  as  against  which  defendant  he  would  procii^d,  or 
have  been  allowed  to  sever  in  the  action,  according  to  section  274  of  the 
Code,  at  any  time  before  the  trial ;  but  that  a  joint  verdict  against  the  defend^ 
ants,  to  be  followed  by  a  joint  judgment,  was  erroneous. 

The  addition  of  two  names  to  a  promissory  note  as  makers,  alter  its  execution 
and  delivery,  trithout  the  knowlege  or  Cfonsent  of  a  person  who  has  previ- 
ously signed  it  as  surety  for  the  original  maker,  is  a  niaterial  aUfroHon  of  the 
instrument,  as  against  such  surety,  and  furnishes  him,  at  his  election^  With  a 
valid  defense  to  the  note. 

The  decision  in  ChappeU  v.  Spencer ^  (28  Barh.  684,)  reaffirmed,  and  declared  not 
to  have  been  overruled  by  the  subsequent  cases. 
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Where  a  surety  in  a  promiBsoiy  note  is  insolyent,  and  has  heen  discharged  from 
liability  by  a  material  alteration  of  the  instrument,  if  he  chooses  to  defend 
on  that  ground,  the  holder  is  not  bound  to  seek  to  enforce  the  note  against 
him ;  certainly  not  unless  requested  to  do  so  by  his  co-sureties,  even  if  he  is 
not  insolvent. 

An  omission  to  sue,  in  such  a  case,  is  not  equivalent  to  a  release  by  deed  or 
covenant,  or  affirmative  act  inpait. 

THIS  action  was-  commenced  by  the  plaintifiF  against  Wil- 
liam Scott,  in  his  lifetime,  since  deceased,  and  Henry  V. 
Colt,  to  recover  the  amount  of  a  promissory  note,  purporting 
to  be  made  by  Henry  Chamberlain,  Daniel  H.  Bissell,  Wil- 
liam Scott  and  Henry  V.  Colt,  to  the  plaintiff,  for  $1300,  on 
the  7th  day  of  May,  1852,  payable  in  one  year  from  date. 
It  appears  from  the  note  that  Henry  Chamberlin  was  the 
principal,  and:  the  other  makers  were  sureties,  the  word 
"surety"  being  added  to  the  name  of  each  of  the  others, 
except  Chamberlin.  The  complaint  contains  two  counts, 
or  causes  of  action.  The  first  alleges  that  on  or  about  the 
first  day  of  July,  1866,  the  said  defendants,  William  Scott 
and  Henry  V.  Colt,  for  a  valuable  consideration,  made  their 
promissory  note  of  the  amount  above  stated,  and  delivered 
the  same  to  the  plaintiff,  wherein  and  whereby,  one  year 
from  date,  for  value  received,  they  jointly  and  severally 
promised  to  pay  to  the  plaintiff  the  said  sum  of  fl300, 
with  interest ;  that  the  plaintiff  is  the  lawful  holder  thereof, 
and  that  the  same  has  not  been  paid,  except,  &c.  The  sec- 
ond cause  of  action  alleges  that  on  or  about  the  7th  day 
of  May,  1852,  Henry  Chamberlin,  together  with  Daniel 
H.  Bissell,  made,  executed  and  delivered  to  the  plaintiff,  a 
joint  and  several  promissory  note  in  writing,  whereby,  one 
year  from  date,  they  jointly  and  severally  promised  to  pay 
to  the  plaintiff,  or  bearer,  the  sum  of  $1300,  with  interest ; 
that  said  Bissell  in  fact  signed  the  said  note  for  the  benefit 
of  Chamberlin;  that  thereafter,  and  after  the  said  note 
became  due  and  payable^  Bissell  failed  and  became  irrespon- 
sible ;  that  the  plaintiff  thereupon  applied  to  the  said  Cham- 
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berlin  for  farther  security,  or  to  procure  further  sureties  on 
said  note.  Whereupon,  on  or  about  the  Ist  day  of  July, 
1856,  the  defendants  Scott  and  Colt,  at  the  instance  and 
request  of  Chamberlin,  and  for  a  valuable  consideratiofij 
severally  executed  the  said  note,  by  signing  their  names  as 
makers  thereto,  whereupon  such  note,  so  signed  by  the  said 
defendants,  was  duly  delivered  to  the  plaintiff.  The  plain- 
tiff demanded  judgment  against  the  said  defendants  for  the 
amount  of  the  note  and  costs. 

The  defendants  appeared  in  the  action  separately  and  put 
in  several  answers,  setting  up,  however,  the  same  defenses. 
The  first  answer  is  a  general  denial.  The  second  and  third 
answers  set  up  the  statute  of  limitations.  The  fourth 
answer  alleges  the  making  and  delivery  of  the  promissory 
note  by  Chamberlin  and  Bissell,  on  the  7th  day  of  May, 
1852,  (setting  out  the  note  in  haec  verba,)  and  states  that 
Bissell  signed  the  note  at  the  request  of  Chamberlin,  and  as 
"  surety "  for  him ;  that  after  the  execution  and  delivery  of 
the  note  to  the  plaintiff,  and  on  or  about  the  first  day  of 
July,  1856,  the  note  being  unpaid,  the  plaintiff  procured  the 
defendants  to  sign  the  note  as  sureties,  without  the  knowl- 
edge, privity  or  consent  of  Chamberlin  or  Bissell,  thereby 
altering  the  said  note  in  a  material  part,  and  that  by  means 
of  such  alterations  the  said  note  became  void.  The  fifth 
answer  set  up  that  the  defendants  signed  said  note  as  sureties 
for  Chamberlin,  at  the  request  of  the  plaintiff;  that  the 
plaintiff  allowed  the  statute  of  limitations  to  run  against 
Bissell,  whereby  he  became  discharged  from  all  liability  on 
said  note,  by  means  thereof  the  defendants  lost  their  claim 
against  Bissell  for  contribution  as  one  of  the  sureties  of 
Chamberlin,  and  were  prevented  from  enforcing  such  contri- 
bution in  case  they  paid  the  note  to  the  plaintiff.  The  de- 
fendants therefore  claimed  that  in  consequence  of  such  neglect 
on  the  part  of  the  plaintiff,  they  were  discharged  from  all 
liability  on  the  note.  After  the  issue  was  joined,  and  on  or 
about  the  3d  day  of  March,  in  the  year  1863,  .the  defendant 
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William  Scott,  died,  and  Elizabeth  Scott  was  duly  appointed 
his  administratrix.  The  plaintiff's  counsel  afterwards,  on 
motion,  procured  the  said  administratrix  to  be  substituted  as 
defendant  in  this  action,  in  the  plaoe  and  stead  of  William 
Scott,  deceased. 

The  action  came  on  to  be  tried  at  a  circuit  court,  held  in  for 
the  county  of  Livingston,  on  the  fourth  Monday  of  October, 
1865,  before  Justice  Welles  and  a  jury.  After  hearing  the 
evidence  in  the  case,  the  justice  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  for  the  amount  of  the  note.  The  jury, 
under  the  direction  of  the  court,  found  a  verdiot  for  the  plains 
tiff  for  $1888.95,  subject  to  the  decision  of  the  court  at  gen- 
eral term  upon  a  case  and  exceptions  to  be  made  by  the 
defendants ;  the  hearing  to  be  had  in  the  first  instance  at  the 
general  term. 

Bcott  Lordy  for  the  plaintiff. 

James  Woody  Jnn.  for  the  defendants. 

By  the  Court,  E.  Parwin  Smith,  J.  When  the  defend** 
ant  Colt  and  the  intestate,  William  Scott,  signed  the  prom- 
issory note  upon  which  this  action  was  brought,  they  intended 
to  become  parties  to  said  note,  and  to  incur  and  create  a 
legal  liability  on  their  part,  respectively,  to  pay  the  same,  if 
not  paid  by  Chamberlin,  the  maker,  and  principal  debtor. 
The  note  then  was  overdue.  It  was  dated  May  7,  1852,  and 
Colt  and  Scott,  according  to  the  testimony  of  the  plaintiff, 
signed  it  in  July,  1857.  Independently  of  the  question  of 
the  alteration  oT  said  note  and  of  thie  effect  thereof  upon  the 
instrument,  Colt  and  Scott,  upon  signing  the  note  respec-> 
tively,  became  jointly  and  severally  liable  for  the  payment 
thereof  with  Chamberlin  the  maker  and  Bissell  the  surety. 
So  far  as  they  were  concerned,  it  was  like  making  a  new  note 
on  their  part,  payable  on  demand.  It  was  due  and  payable 
the  moment  it  was  made  and  delivered  by  them,  and  they  were 
thereafter  parties  to  a  promissory  note  over  due  and  jointly 
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and  severally  liable  for  the  payment  thereof  with  Ohamber- 
lain  and  Bissell,  and  liable  to  be  sued  thereon  jointly  or 
severally  immediately.  The  plaintiff  has  elected  to  treat 
said  note  as  a  joint  note,  by  suing  said  Scott  and  Colt 
together  thereon,  as  joint  debtors.  The  defendants,  not  having 
pleaded  the  nonjoinder  of  Chamberlain  and  Bissell  as  co**de* 
fendants  have  waived  that  objection.  {Codtj  §§  147,  148  ;) 
but  except  as  thus  waived,  they  have  all  the  rights,  and  are 
subject  to  all  the  lii^bilities,  of  joint  debtors.  So  far  as 
relates  to  the  form  of  the  action,  the  plaintiff  was  entitled, 
after  the  answer  was  put  in,  to  proceed  against  Colt  and  8cot( 
as  sole  joint  debtors,  during  the  lifetime  of  Scott.  His  death 
presents  the  first  difficulty  in  the  cause,  as  it  appeared  at  the 
circuit.  The  defendant  moved  for  a  nonsuit,  on  the  ground 
that  the  suit  could  not  proceed  against  Colt  and  the  admin* 
istratrix  of  Scott  jointly.  The  suit  did  not  abate  by  the 
death  of  Scott.  Section  1,  title  1,  chapter  7  of  the  Revised 
Statutes,  part  3,  page  386,  provides  in  such  cases — 'Hhat 
when  there  are  two  or  more  defendants  in  an  action  and  one 
or  more  dies  before  final  judgment,  such  death  shall  be  sug<r 
gested  on  the  record,  and  the  action  proceed  against  the 
surviving  defendant,  as  the  case  may  require.''  Under  this 
provision  it  is  quite  clear  that  the  action  could  not  proceed 
jointly  against  4he  defendant  Colt  and  the  administratrix  of 
Scott.  But  the  plaintiff  has  applied  to  the  court  and  ob- 
tained an  order,  under  section  121  of  the  Code,  substituting 
the  administratrix,  Elizabeth  Scott,  in  the  place  of  the  said 
William  Scott,  deceased,  as  defendant  in  the  action,  and 
allowing  the  same  to  proceed  as  against  her  as  such  admin- 
istratrix. This  order  was  not  appealed  from,  and  could  not 
be  reviewed  at  the  circuit,  and  is  not  now  before  us  for  review. 
I  do  not  see  why  we  must  not  regard  it,  as  the  circuit  judge 
was  bound  to  do,  as  a  valid  order,  and  besides,  I  am  inclined 
to  think  it  was  the  intention  of  the  legislature  in  passing 
section  121  of  the  Code,  to  enlarge  the  powers  of  the  courts 
in  respect  to  the  abatement  of  actions  upou  the  death  of  some 
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of  the  parties  thereto,  and  to  confer  a  greater  discretion  and 
power  on  this  subject  than  previously  existed.  Colt  and  Scott 
were  not  parties.  They  had  no  common  or  joint  property. 
There  was  no  right  of  survivorship  between  them.  They 
were  each  severally  liable  for  the  debt,  and  if  either  paid  the 
note  he  would  have  simply  a  right  to  contribution,  as  against 
the  other  party,  but  no  joint  fund  in  his  hands  from  which  to 
make  such  payment.  Partners  are  joint  tenants,  and  must  all 
be  sued  as  joint  debtors,  and  can  not  be  sued  separately. 
And  in  case  of  the  death  of  one  partner  the  survivor  must 
pay  the  debt,  and  there  can  be  no  action  against  the  executor 
or  administrator  of  the  deceased  partner  unless  the  surviving 
partner  is  insolvent.  (  Voarhis  v.  Child's  ex'r,  17  N.  T.  Bep. 
354  Orant  v.  Shurter,  1  Wend.  148.)  But  this  rule  does 
not  apply  to  parties  severally  liable  for  a  debt  by  express  con- 
tract. I  think,  therefore,  we  must  regard  the  action  as 
properly  revived  and  continued,  as  against  the  administratrix 
of  .William  Scott.  But  this  does  not,  I  think,  entitle  the 
plaintiff  to  proceed  with  such  action  jointly  against  Colt  and 
Mrs.  Scott.  l?hey  could  not  have  been  sued  jointly,  at  the 
time  of  the  trial,  but  might  have  been  sued  as  severally  liable 
on  said  note,  at  any  time  after  Mrs.  Scott  was  appointed 
administratrix.  As  Colt,  and  Scott,  in  his  lifetime,  were 
severally  liable  on  said  note,  and  separate  actions  might  have 
been  commenced  against  them  thereon,  I  think  that  the  order 
substituting  Mrs.  Scott  should  be  construed  as  allowing  the 
suit  to  proceed  against  her  separately,  in  the  same  manner 
and  to  the  same  effect  as  if  she  had  been  separately  sued,  or 
her  husband  had  been  separately  sued  in  his  lifetime.  This 
prevents  the  statute  of  limitationa  from  attaching  and  cut- 
ting off  his  estate  from  liability  on  said  note,  and  accords 
with  and  carries  out  the  design  and  intent,  as  I  think,  of 
said  section  121  of  the  Code,  to  save  the  rights  of  parties  in 
such  cases.  When  brought  into  court  under  this  order,  the 
defendant  Mrs.  Scott,  as  administratrix,  &c.  I  think,  had  the 
right,  as  if  sued  jointly  by  summons,  to  object  to  further 
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Joint  proceedings  against  her  with  the  defendant  Colt,  and  to 
object  to  the  recovery  of  a  joint  verdict  and  joint  judgment 
against  her.  The  plaintiff,  I  think,  might  have  been  required 
to  elect  as  against  which  defendant  he  would  proceed,  or  have 
been  allowed  to  sever  in  the  action,  according  to  section  274 
of  thfi  Code,  at  any  time  before  the  trial ;  but  a  joint  verdict, 
I  think,  is  erroneous.  In  this  view  the  court  at  the  cu-cuit 
should  have  nonsuited  the  plaintiff.  A  joint  verdict  must  be 
followed  by  a  joint  judgment,  which  I  think  would  be  errone- 
ous, and  as  we  can  not  direct  such  judgment  I  think  we  must 
direct  a  new  trial.  (Oardner  v.  Walker,  22  How,  Pr. 
Bep.  405.  15  Barb.  526.  Parker  y.  Jackson,  16  id.  33.) 
But  as  this  point  is  one  of  mere  form,  and  a  new  trial  to 
correct  this  error  would  simply  result  in  returning  to  us, 
probably,  the  same  questions  presented  now  upon  the  merits, 
I  think  we  should  pass  upon  the  other  questions  in  the  case. 

The  point  chiefly  urged  upon  us  on  the  argument  in  be- 
half of  the  defendants  was,  that  the  addition  of  the  names 
of  Scott  and  Colt  to  the  note  without  the  consent  of  Bissell, 
was  a  material  alteration  of  the  instrument  and  avoided  it. 
This  point  was  chiefly  based  upon  the  case  of  Chappell  v. 
Spencer,  (23  Barh.  584,)  and  the  argument  involved  an 
inquiry  or  discussion  of  the  question  how  far,  if  at  all,  that 
case  had  been  since  overruled.  In  Chappell  v.  Spencer  we 
held  that  the  addition  of  another  maker  to  a  joint  and  sev- 
eral promissory  note,  after  it  was  completed  and  had  had  a 
perfect  inception,  without  the  consent  of  the  previous  maker, 
rendered  the  note  void  as  against  such  previoriLs  parties.  The 
action  in  that  case  was  not,  as  in  this,  against  the  new  par- 
ties on  the  note ;  and  in  the  opinion  granting  a  new  trial  we 
said  :  '^  Possibly  the  plaintiff  may  prove  that  the  defendaiit8 
consented  to  the  alteration,  and  if  so  they  would  be  estopped 
from  making  the  defense;"  thus  expressly  asserting  the  validity 
of  the  note,  as  against  such  consenting  parties.  In  the  case 
of  Brownell  v.  Winnie,  in  the  Court  of  Appeals,  (29  N.  T. 
Bep.  409,)  speakmg  of  this  case  of  Chappell  v.  Spencer, 
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Judge  HuUin  said  of  it,  that  '^  although  that  ease  had  uoft 
been  itself  overruled,  yet  this  court,  in  Cobb  v.  Titus,  cama 
to  a  conclusion  wholly  at  war  with  that  case,  and  must  be 
understood  as  overruling  it  and  the  cases  on  which  it  rests." 
In  this  I  think  the  learned  judge  is  quite  mistaken.  In 
Cobb  V.  Ttiusy  (10  K  Y.  Sep.  198,)  the  note  upon  which  tho 
action  was  brought  had  had  a  valid  inception  befcre  it  was 
signed  by  0.  N.  Titus,  the  defendant,  and  who  alone  made 
defense  in  the  action.  The  case  discussed  and  considered  in 
the  case  was  one  of  usury,  and  it  was  held  that  there  was  no 
usury  in  the  case,  because  the  note  hiad  had  a  valid  incep* 
tion  before  it  was  signed  by  the  said  0.  N.  Titus.  The  quesr 
tion  of  the  alteration  of  the  note  was  not  discussed  or 
considered,  but  if  it  had  been,  within  the  case  of  Ckappell  v. 
Spencery  0.  N.  Titus,  who  made  the  alteration  by  signing^ 
his  own  name  to  the  note  after  its  inception,  was  estopped 
from  setting  up  any  such  defense.  He  could  not  allege  that 
the  note  was  materially  altered  and  rendered  void  by  his  own 
act.  He  made  and  consented  to  the  alteration,,  and  could  not 
impeach  the  contract.  The  case  of  Partridge  v.  Colby  & 
Naaoriy  (19  Barb.  248,)  which  the  learned  judge  considers  in 
conflict  with  Chappell  v.  Spencer,  is  in  like  manner  in  f)er^ 
feet  accordance  with  that  case.  Kason,  who  alone  defended 
in  that,  was  the  new  party  who  signed  the  note  a^d  made 
the  alteration.  He  clearly  could  not  make  any  defense  to 
the  note  based  upon  an  alteration  of  the  instrument  made  by 
himself.  The  learned  judge  also  refers  to  Burton  v.  Baker, 
(31  Barb.  241,)  and  says  of  it  that  the  case  of  Cobb  v.  Titus 
was  understood  by  the  Supjeme  Court,  in  decidiBg  that  case, 
as  holding  ^^  that  the  addition  of  a  maker  did  not  vitia.te  th^ 
note."  In  this  case  of  Burton  v.  Baker,  Judge  Pratt  asserts, 
without  qualification,  the  principle  decided  in  ChappeU  y. 
Spencer.  He  says,  "if  the  signing  of  the  note  by  Groodwin 
as  maker  with  Wilcox,  (meaning  Babcock,)  was  without  the 
consent  of  the  latter,  he  would  be  discharged ;  it  would  be 
an  alteration  of  it  in  its  legal  effect/'     The  question  in  that 
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cajRe  was  whether  the  note  had  any  inception  before  the  alter- 
ation aoid  before  its  transfer  to  the  defendant ;  and  the  court 
held  that  if  it  had  there  was  no  usury  in  the  case^  The  action 
was  not  defended  by  Bahcock,  the  maker,  but  by  Baker  who 
negotiated  it  knowing  of  the  alteration,  and  who  consented 
to  the  same,  and  who  guarantied  its  payment  contempora- 
neously with  the  making  of  such  alteration  by  Goodwin. 
The  alteration  having  been  thus  made  witti  the  consent  and 
at  the  request  of  Baker,  neither  he  nor  Goodwin,  the  new 
party  to  the  note,  could  have  alleged  such  alteration  as  a  de- 
fense. In  the  chief  case  of  Brownell  v.  Winnie^  the  note 
was  made  by  one  Swinton,  for  a  good  consideration,  and  was 
a  yalid  note  in  the  hands  of  Winnie.  The  alteration  con«- 
sisted  in  Winnie's  adding  his  name  to  the  note  as  another 
maker.  Winnie,  who  alo^e  made  defense,  set  up  and  urged 
his  own  alteration  of  the  note  as  his  defense.  This  clearly 
he  could  not  do,  within  the  rulo  of  Chappell  v.  Spencer ^  and 
the  decision  in  this  case  is  in  precise  accordance  with  that 
case,  and  not  a  reversal  of  any  thing  therein  asserted  or  de- 
cided. In  the  case  of  McOaughey  v  Smithy  (27  N.  T.  Rep. 
39,)  the  court  did  not  profess  to  overrule  Chappell  v.  Spencer. 
In  that  case  one  Hungerford  signed  the  several  note  of  one 
Hall  after  it  was  made  and  delivered  and  indorsed  by  Smith. 
Smith  defended,  and  set  up  the  alteration  as  a  defense.  Judge 
Emott  admits  the  rule  as  to  the  alteration  of  promissory 
notes  as  the  same  was  held  in  Chappell  v.  Spencer.  He 
Bays :  '^  It  is  certainly  the  result  of  the  later  authorities  that 
the  addition  of  another  maker  to  a  note  by  one  or  more  par- 
ties is  a  material  alteration  in  the  contract/'  He  put  the 
reversal  of  the  decision  of  the  court  below,  so  far  as  his  view 
of  the  case  is  expressed  in  the  opinion,  upon  the  ground  that 
Uungerford  was  guarantor  of  the  note  and  not  a  maker,  and 
four  judges  concur  with  him  in  reversing  the  judgment  below, 
as  the  reporter  states,  '^  without  passing  upon  the  character 
of  Hungerfoid's  liability."  The  case  must  needs  be  decided, 
and  was  therefore  decided  without  asserting  any  principle^ 
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and  decides  no  principle ;  and  the  decision  is  clearly  errone- 
ous, as  is  usually^  the  case  in  such  exigencies.  The  case  of 
Chappell  V.  Spencer  remains  therefore  the  law.  According  to 
that  case,  the  signing  of  the  note  in  question  in  this  action  by 
Scott  and  Colt,  without  the  knowledge  and  consent  of  Bissell, 
was  a  material  alteration  of  said  note  as  against  Bissell,  and 
furnished  him,  at  his  election,  with  a  valid  defense  to  said 
note*  This  defense  is  not  available  to  any  other  of  the  par-, 
ties  to  said  note.  Not  to  Chamberlain,  because  he  procured 
Scott  and  Colt  to  sign  their  names  to  it,,  and  not  to  them 
because  such  alteration  was  their  own  act  and  deed,  and  they 
can  Qot  impeach  it,  and  they  have  nothing  to  do  with  the 
question  whether  Bissell  is  or  is  not  thereby  discharged. 

Another  point  is,  that  the  plaintiff  allowed  the  statute  of 
limitatioiis  to  run  against  Bissell,  and  he  was  thereby  dis- 
charged. This  point  I  think  untenable.  If  Bissell  remained 
liable  on  the  note  after  Colt  and  Scott  put  their  names  to  it, 
they  were  at  liberty  to  pay  it  up  at  any  time  and  enforce  it 
against  him.  But  he  is  shown  to  have  been  insolvent,  and 
was  clearly  discharged  from  liability  by  the  alteration  of  the 
note,  -if  he  had  elected  to  defend  on  that  ground ;  and  the 
plaintiff  was  not  bound  to  seek  to  enforce  it  against  him ; 
certainly  not  unless  requested  to  do  so  by  Colt  and  Scott^ 
even  if  he  had  not  been  insolvent.  An  omission  to  sue,  in 
such  a  case,  is  not  equivalent  to  a  release  by  deed  or  cove- 
nant or  affirmative  act  in  pais. 

I  do  not  see  in  this  case  any  valid  defense  upon  the  merits, 
for  either  of  these  defendants ;  and  if  ^^  were  at  liberty  to 
sever  the  action,  after  verdict,  aqd  render  separate  judgments 
against  Colt  and  the  administratrix  of  Scott,  a  new  trial 
might  be  avoided. '  But  I  think  when  an  action  has  been 
tried  and  a  verdict  rendered,  the  judgment  must  oonform  to 
and  follow  the  verdict ;  and  for  this  reason  there  must  }fe  a 
new  trial.  New  trial  granted. 

[MoNBOB  Gbitbbjll  Tbbh,  September  8,  1866.     Weikt,  Johtuon  and  f.  D. 
Smithf  Justices.] 
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The  rights  of  a  purchaser  of  premises  embraced  in  a  mortgage  preyiously 
assigned  by  his  yendor  to  another  are  to  be  determined  by  the  records  in  the 
clerk's  office  and  the  facts  fidrly  to  be  inferred  fh>m  what  is  there  stated. 

It  is  immaterial  whether  he  actually  searched  or  examined  the  records.  He  is 
to  be  charged  with  all  the  knowledge  and  information  which  the  ftOlest  exam* 
ination  of  them  would  have  imparted. 

One  who  purchases  land  for  a  good  consideration,  and  first  puts  his  deed  on 
record,  has  the  rights  of  a  purchaser  in  good  fiuth,  and  will  be  protected 
by  the  registry  act  from  the  lien  of  a  prior  unrecorded  assignment  of  a  mort- 
gage upon  the  property,  held  by  another. 

The  statute  requiring  assignments  of  real  estate  to  be  recorded,  (1 JL  8,  766, 
^^  1,  88,)  applies  to  assignments  of  mortgages. 

fiubsequent  grantees  or  mortgees  of  land,  for  a  yaluable  consideration,  without 
any  actual  notice  of  an  unrecorded  assignment  of  a  prior  mortgage,  are  to 
be  regarded  as  purchasers  in  good  fidth,  under  SMd  act 

If  such  mortgage  does  not  appear  by  the  record  to  have  been  assigned,  they 
may  assume  that  it  is  still  held  by  the  mortgagee,  and  may  contract  with 
him  upon  that  assumption;  and  if  they  do  so,  in  entire  ignorance  of  a  prior 
unrecorded  assignment,  and  in  perfect  good  &ith  as  matter  of  Uid,  the  title 
so  acquired  should  prevail  over  the  assignment. 

THIS  is  an  action  for  the  foreclosure  of  a  mortgage.  Minot 
Mitchell^  being  seised  in  fee  of  the  lands  mentioned  in 
the  complaint,  conveyed  them  to  his  son,  Joseph  S.  Mitchell^ 
on  the  4th  of  June,  1855,  who  at  the  same  time  executed  to 
him  the  mortgage  mentioned  in  the  complaint,  t.(^ther  with 
the  bond  accompanying  the  same,  to  secure  the  purchase 
money,  $2000.  The  mortgagee  assigned  this  mortgage  to 
the  plaintiff  on  the  same  dayi  The  mortgage  was  recorded 
in  the  proper  office  on  June  28, 1855,  but  the  assignment 
thereof  was  not  recorded  until  February  19,  1864.  On  July 
10, 1858,  the  mortgaged  premises  were  conreyed  by  Joseph 
S.  Mitchell  to  Minot  Mitchell,  and  on  October  3,  1859,  they 
were  conveyed  by  the  latter  to  the  defendant  <]lalvin  Hun* 
tington,  who  paid  him  the  full  value  thereof,  in  money,  in 
part  at  the  time  of  the  purchase,  and  in  part  shortly  after. 
Huntington  states  that  he  never  heard  of  the  existence  of 
this  mortgage,  before  purphasing  the  premises,  and  made  no 
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search  in  the  records.  Consequently  he  did  not  ask  Mitchell 
to  produce  either  the  bond  or  mortgage.  Before  purchasing 
the  lands,  be  inquired  of  said  Mitchell  whether  the  title  was 
good,  and  whether  there  was  any  incumbrance  on  it.  He  was 
told  by  Mitchell  that  the  title  was  good,  and  that  the  land 
was  unincumbered,  and  fully  believed  that  it  was  so.  It 
thus  appears  that  the  mortgage  was  recorded  prior  to  Hun- 
tington's purchase,  but  that  the  assignment  was  not  recorded 
until  after  such  purchase.  Upon  these  facts  the  referee  ad* 
judged  that  the  defendant  Huntington  took  the  land  subject 
to  the  rights  of  the  plaintiff  as  assignee  of  the  mortgage, 
and  reported  in  favor  of  the  plaintiff.  The  defendant  Calvin 
Huntington  appealed. 

n.  Humphrey^  for  the  appellant.  I.  The  referee  erred  in 
charging  Huntington  with  a  knowledge  of  only  half  the  facts 
which  would  have  appeared  by  the  records  had  they  been 
examined,  and  denpng  him  the  benefit  of  the  other  half 
which  would  also  have  appeared.  The  records  would  have 
shown  the  existence  of  the  mortgage,  and  since  an  unrecorded 
assignment  is  void,  they  would  also  have  shown  that  Minot 
Mitchell  still  owned  it,  so  that  his  deed  would  confer  a  good 
title.  This  was  a  palpable  wrong.  It  was  like  allowing  the 
debit  side  of  an  account,  and  refusing  to  allow  the  credit 
dde,  when  proved  by  the  same  evidence. 

II.  The  referee  erred  in  permitting  the  fact  that  third 
parties  regarded  and  recognized  the  mortgage  as  a  subsisting 
security  to  counterbalance  the  facts  that  Huntington  pur- 
chased and  paid  the  full  value  of  th«  land,  with  the  assurance 
that  there  was  no  incumbrance  on  it,  simply  because  he  did 
not  search  the  records,  when  if  he  had  searched  them  they 
would  have  shown  that  the  deed  from  Josiah  Mitchell  was  a 
discharge  of  the  mortgage,  and  that  the  title  was  clear. 

III.  The  referee  erred  in  regarding  the  question  whether 
the  mortgage  debt  was  paid  and  the  bond  satisfied,  and  the 
question  whether  the  land  was  discharged  from  the  lien  of 
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the  mortgage  as  the  same  queBtion ;  as  the  former  and  not 
the  latter  was  the  only  question  in  each  of  the  cases  relied 
on  by  the  referee*  (Broton  v.  Blydenburgh,  7  N,  Y.  Rep. 
141.  Kellogg  v.  Smith,  26  id,  18.)  In  the  latter  case  the 
question  was  whether  the  recording  act  applied  to  the  assign-^ 
ment  of  a  bond ;  in  the  former  case  the  maker  of  the  bond 
alone  appealed,  who  was  liable  only  for  the  payment  of  the 
bond,  and  who  could  only  raise  the  question  whether  it  had 
been  paid.  In  the  latter  case  the  assignment  was  recordecL 
In  both  cases  it  was  held  that  the  recording  act  did  not  apply 
to  the  assignment  of  a  debt,  and  this  was  all  that  was  held 
in  either  case.  Even  the  counsel,  William  M.  Evarts,  in  the 
latter  case,  did  not  dare  to  take  the  ground  assumed  by  the 
referee,  but  said,  ^^It  is  not  within  the  design  or  effect  of 
these  acts  to  guard  the  purchaser  of  debts,  or  things  in  action^ 
against  defects  in  the  title  of  the  vendor,  to  such  debts 
or  things  in  action.  Unrecorded  conveyances  are  declared 
ineffectual  only  against  purchasers  of  the  same  estate,  whose 
conveyance  shall  be  first  duly  recorded."  In  the  former  case, 
the  conveyance  which  it  was  claimed  had  discharged  the  lien 
of  the  mortgage,  was  made  by  one  who  had  assigned  it,  and 
whose  assignment  was  on  record  at  the  time  of  the  convey- 
ance. The  report  of  the  case  is  labored  and  confused,  but 
the  only  question  was  whether  one  who  has  held  a  mortgage 
and  assigned  it,  and  whose  assignment  is  on  record,  can  dis- 
charge it.  This  was  no  question  at  all.  The  question  of 
the  discharge  of  the  land  was  not  before  the  court. 

lY.  One  can  not  be  regarded  as  not  a  bona  fide  purchaser 
merely  because  he  has  not  searched  the  records,  when  if  he 
had  searched  them  he  would  have  found  the  very  fact  to 
exist  on  which  he  relied ;  would  have  found  the  mortgage 
of  which  he  is  charged  with  notice,  not  assigned,  but  dis- 
charged by  a  reconveyance  of  the  land  to  the  mortgagee. 
Now  the  defendant  was  a  purchaser  of  the  land.  He  is 
chargeable  with  notice  that  Minot  Mitchell  once  conveyed  it 
to  his  son  and -took  back  a  mortgage  for  the  purchase  money. 
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and  that  the  mortgagor  haa  reconveved  it  to  him,  not  subject 
to  the  mortgage,  and  he  inquires  of  Mitchell,  who  tells  him 
there  is  no  mortgage  on  it.  Now  is  he  bound  to  suspect  that 
the  mortgagor  has  conveyed  back  the  land  for  any  consider- 
ation but  the  payment  of  the  purchase  moAey  ?  The  two 
cases  relied  on  by  the  referee  hold,  that  where  on^  is  about 
to  pay  a  bond,  or  take  an  assignment  of  it  as  purchaser,  he 
must  inquire  for  it,  and  if  not  produced  he  will  not  be  pro- 
t^ted  as  a  bona  fide  purchaser.  But  they  do  not  hold  that 
inquiry  must  be  made  of  the  obligor  or  the  mortgagor  if  a 
mortgage  accompanied.  It  was  the  mortgagor  that  was  put 
upon  inquiry  in  both  cases.  Here  inquiry  of  him  has  beei) 
required.  I  say  of  him,  for  there  was  no  one  else  in  all  the 
World  of  whom  inquiry  could  be  made.  The  mortgagee  says 
there  is  no  mortgage  on  the  land.  The  assignee  is  not  known, 
(And  the  mortgagor  appears  to  have  paid  it  Had  Hunting- 
ton been  purchasing  or  paying  off  the  debt,  and  had  not 
inquired  for  the  bond  and  mortgage,  he  would  have  been  in 
de&ult,  within  the  cases  relied  on.  Within  these  cases  the 
referee  has  decided  the  following  on  the  following  facts  w 
June  4,  1855;  Minot  Mitchell,  having  an  interest  in  the  land 
in  question,  conveys  it  Benjamin  H.  Purdy,  who  neither 
takes  possession  of  the  land  nor  records  his  conveyance. 
October  3,  1859,  he  conveys  the  same  land  to  Calvin  Hunt- 
ington, who  records  his  conveyance ;  the  said  Huntington  * 
inquiring  only  of  Mitchell  whether  he  has  an  unincumbered 
title,  and  being  informed  and  believing  he  has.  The  referee 
has  decided  that  the  first  conveyance  is  good,  and  the  second 
bad.  In  other  words,  he  has  decided  that  one  who  does  not 
search  the  record  is  not  a  bona  fide  purchaser.  If  this  be 
law,  a  deed  first  recorded  to  a  bona  fide  purchaser  may  be 
avoided  by  showing,  not  notice,  but  no  search  made.  Now 
there  is  not  a  case  in  the  books  that  makes  the  question  of 
bona  fides  in  a  purchase  depend  upon  the  examination  of  the 
records.  I  think  this  is  the  first  time  it  has  been  held  that  a 
neglect  to  search  the  records  was  equivalent  to  notice  of 
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what  the  records  did  not  show.  The  records  showed  Minot 
Mitchell  owner  of  the  mortgage  interest  in  the  land,  and  also 
of  the  fee ;  and  the  statute  declared  any  assignment  of  the 
mortgage  void  because  not  recorded,  as  against  Huntington's 
deed  from  Mitchell. 

y.  The  assignment  of  the  mortga^  not  having  been  re^ 
corded,  was  void.  The  deed  from  Mitchell  to  Huntington 
oonveyed  to  him  the  premises  discharged  from  the  Hen  of  the 
mortgage.  As  the  ]^ord  then  was,  that  deed  was  a  discharge 
of  the  same  record.  {Ely  v.  Scofidd,  35  Barh.  330.  2  JS.  S. 
ch.  3,  pan  2,  §§  36,  37,  38,  p.  171,  4th  ed.  BurrlWa  Law 
Die.  Chattels  Beal^  §  41,  p.  41.) 

In  Uly  y.  Bcofield  it  was  held  that  a  discharge  of  a  mort^- 
gage,  by  the  mortgagee,  while  the  assignment  of  the  mort^^ 
gage  was  not  recorded,  would  discharge  the  land  from  the 
Uen,  and  that  his  certificate  of  discharge  would  do  so. 
Broum  r,  Blydenhurgh,  (7  N.  T.  Bep.  141,)  and  KeUogg  t» 
Smith,   (26  id,  18,)  do  not  hold  a  contrary  doctrine. 

Sandford  E.  Churchy  for  the  respondent  I.  The  appel- 
lant claims  that  the  mortgage  merged  in  the  title  subsequently 
acquired  by  Minot  Mitchell,  the  mortgagee.  This  is  mani* 
festly  untenable.  1.  The  very  idea  of  merger  presupposes 
the  union  of  the  two  different  titles  in  the  same  party.  {See 
Olift  V.  White,  12  N.  Y.  Bep.  519.)  2.  This  was  never  the 
case  here.  Minot  Mitchell  had  assigned  the  mortgage  long 
before  the  premises  were  conveyed  to  him  by  the  mortgagor. 
3.  If  it  is  claimed  that,  as  to  HutUingtony  there  was  a  merger, 
the  assignment  being  void  as  to  him  for  want  of  record,  then 
this  point  is  entirely  dependent  on  the  other  point  in  the  case, 
and  need  not  be  argued  separately.  4.  Even  if  we  conceded 
that  as  against  Huntington,  Minot  Mitchell  was  to  be  regarded 
as  still  the  owner  of  the  mortgage,  it  would  not  follow  that 
there  was  necessarily  a  merger.  That  would  ■  still  depend  on 
his  intention^  and  the  equity  of  the  case.  {Clift  v.  WhitCy 
12  jy;  Y.  Bep.  519,  535.    James  v.  Moreyy  2  Cowen,  246. 
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Btarr  v.  Ellis,  6  John.  Ch.  393.  Oardner  v.  Astor,  8  id.  53. 
Forbes  v,  Moffatt,  18  Fc«.  385.  Champney  v.  Cdope,  32 
j^.  F.  Sep.  543.)  5;  It  would  be  plainly  inequitable  to  pre- 
sume an  intention  on  the  part  of  Mitchell  thus  to  merge  a 
mortgage  which  he  did  not  in  fact  own  when  the  land  was 
conveyed  to  him. 

II.  The  only  question  really  involved  in  this  case  is, 
whether  the  omission  of  the  plaintiff  to  record  the  assign- 
ment of  the  mortgage  to  him  made  it  void  against  Hunting- 
ton, who  purchased  the  mortgaged  premises  with  constructive 
notice  of  the  mortgage,  but  ivithout  notice  of  the  assignment. 
It  is  submitted  that  the  decision  of  the  referee  upon  this 
point  was  clearly  right.  1.  Apart  from  the  Revised  Statutes, 
it  was  well  settled  that  an  assignment  of  a  mortgage  needed 
not  to  be  recorded,  for  any  purpose.  (James  v.  Morey^ 
2  Oowen^  246.)  2.  The  Revised  Statutes  (1  B.  S.  762,  §  38) 
are  interpreted  as  avoidihg  an  unrecorded  assignment  of  a 
mortgage,  in  favor  of  a  subsequent  purchaser  of  the  same 
real  estate,  in  good  faith  and  for  value.  (  Williams  v.  JStr- 
becky  Hoff.  Ch.  369.)  3.  Huntington  is  not  protected  by  the 
Revised  Statutes,  for  reasons  stated  in  the  following  points : 

III.  Huntington^  was  not  a  purchaser  in  good  faith.  To 
make  him  such,  it  was  indispensable  that  he  should  have 
inquired  of  Mitchell  for  the  bond  and  mortgage.  This  he 
did  not  do.  The  record  gave  him  notice  of  their  existence, 
and  he  ought  to  have  insisted  upon  their  production.  1.  Ghx)d 
faith,  within  the  meaning  of  the  statute,  includes  the  absence 
of  all  notice,  whether  actual  or  constructive,  of  facts  which 
should  have  put  a  prudent  man  upon  inquiry,  or  else  the  pur- 
suit of  such  inquiry  to  such  extent  as  ought  to  satisfy  a  man 
of  ordinary  caution.  (  Williamson  v.  Brown,  15  N.  T.  Bep. 
354.  Howard  Ins.  Co.  v.  Halsey,  4  Sandf.  565.  8  N.  Y. 
Bep.  271.  Pendleton  v.  Fay,  2  Paige,  202.  Sigoumey  v. 
Munn,  7  Conn.B.  333.)  2.  It  is  the  duty  of  a  purchaser 
of  land  incumbered  by  a  mortgage,  if  he  wishes  to  have  it 
clear  of  the  lien,  to  insist  upon  the  production  of  the  bond  and 
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mortgage.  Hd  has  no  right  to  accept  the  mere  word  of  the 
seller  in  their  place.  (Broum  v.  Blydenhurgh^  7  JV.  Y.  Rep. 
141.  Kellogg  v.  8mitJ%y  26  id,  18.)  3.  In  Brown  v.  Bly- 
denhurghj  (7  Jf.  F.  Bep.  141,)  the  position  of  George  Atwell 
was  precisely  similar  to  that  of  the  appellant  here.  George 
Atwell  purchased,  without  actual  notice,  from  Wi  C.  Atwell, 
who  was  both  owner  and  mortgagee  of  record,  but  who  had 
previously  assigned  the  bond  and  mortgage.  The  Tice  chan- 
cellor held  the  title  of  George  Atwell  to  be  subject  to  the 
mortgage*  The  entire  judgment  was  approved  by  the  Court 
of  Appeals.  4.  Kellogg  v*  Smithy  (26  JV^  F.  Rep.  18,)  is  a 
very  strong  case  to  show  that  the  bond  as  well  as  the  mort- 
gage must  be  actually  produced  to  a  purchaser  claiming  to 
act  in  good  faith,  and  that  no  excuse  for  their  non->produGtion 
(except,  no  doubt,  their  actual  destruction  or  loss)  can  be 
properly  accepted.  The  declarations  of  Mitchell  to  Hunting- 
ton could  not  be  swort  to  by  the  latter ;  the  former  being 
the  assignor  of  the  plaintiff,  and  dead.  The  evidence  Was 
received  subject  to  the  objection,    (Godcy  §  399.) 

lY.  The  recording  acts  do  not  affect  the  rights  acqikired 
by  a  transfer  of  a  bond  by  manual  delivery^  Their  only 
effect  on  the  assignment  of  a  mortgage  is  to  avoid  the  writ- 
ten instrument  of  assignment  in  certain  cases.  But  when 
this  is  done,  the  transfer  of  the  bond  by  delivery  remains 
unaffected,  and  this  carries  the  mortgage  with  it  as  an  inci- 
dent. This  was  the  view  taken  by  Gould,  J.  and  other  mem- 
bers of  the  court  in  Kellogsf  v.  Smith,  (26  N.  F.  Rep.  18.) 

By  the  Courtf  E.  Darwin  Smith,  J.  The  referee  correctly 
held  that  the  rights  of  the  defendant  Calvin  Huntington,  as 
a  purchaser  of  the  premises  embraced  in  the  mortgage  pre^ 
viously  assigned  by  his  vendor  to  the  plaintiff,  are  to  be  de- 
termined by  the  records  in  the  clerk's  office  and  the  facts 
fairly  to  be  inferred  from  what  was  there  fairly  stated.  It  is 
immaterial  whether  Huntingtoli  actually  searched  or  exam-> 
ined  the  records.    He  is  to  be  charged  with  all  the  knowledge 
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and  information  which  the  fullest  inspection  of  them  would 
have  imparted.  From  such  inspection  he  would  have  learned, 
and  must  be  presumed  to  know,  that  the  premises  which 
Minot  Mitchell  was  proposing  to  sell  to  him  were  formerly 
owned  by  said  Mitchell,  and  were,  on  the  4th  of  June,  1855, 
conveyed  by  him  by  deed,  for  the  consideration  of  $3000 
therein  expressed^  to  Joseph  S.  Mitchell,  the  latter  at  the 
same  time  giving  back  a  mortgage  on  said  land  fbr  the  sum 
of  $2000,  part  of  the  purchase  money  therefor,  which  mort- 
gage was  accompanied  by  a  bond  which  provided,  according 
to  the  recital  in  said  mortgage,  for  the  payment  of  said  sum 
of  $2000  in  three  years  from  date,  with  semi-annual  interest 
He  wquld  also  have  learned  from  said  records  that  three 
years  afterwards,  and  four  days  after  said  bond  and  mortgage 
became  due  and  payable,  (July  10,  1858,)  the  said  Joseph 
Mitchell  re-conveyed  the  premises  to  the  said  Minot  Mitchell 
for  the  same  consideration  expressed  in  the  deed  to  him  of 
July  4, 1855,  ($3000,)  by  deed  without  covenants. 

The  legitimate  inference  from  these  facts,  which  embraced 
all  the  information  to  be  derived  from  the  registry  of  deeds 
and  mortgages  in  the  county  clerk's  office  of  Monroe  where 
this  land  was  situated^  was  that  the  sale  from  Minot  Mitchell 
to  Joseph  S.  Mitchell  was  respinded,  and  Minot  took  back 
the  land  for  the  balance  remaining  unpaid  of  the  original 
purchase  money  and  secured  by  said  bond  and  mortgage,  and 
repaid  to  Joseph  S.  the  $1000  of  purchase  money  paid  on 
the  purchase  by  the  said  Joseph  S.  to  the  said  Minot  Mitchell. 
This  is  the  conclusion  which  would  be  naturally  drawn  by 
the  simple  inspection  of  the  records.  The  reconveyance  of 
the  land  would  be  presumed  to  be  in  discharge  and  satisfac- 
tion of  the  mortgage,  inastnuch  as  it  did  not  appear  that  said 
mortgage  had  ever  been  assigned ;  no  assignment  of  it  ap-* 
pearing  upon  the  records.  The  legal  and  equitable  title  thus 
appeared  to  be  united  in  Minot  Mitchell.  The  mortgage, 
I  think,  from  these  facts  would  be  presumed  to  be  merged  in 

■ 

the  legal  title,  and  thus  extinguished.    Such,  I  think,  would 
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be  the  natural  inference  and  language  of  the  records,  and 
this  the  interpretation  which  would  ordinarily  be  put  upon 
the  facts  therein  and  thereby  disclosed.  But  the  learned 
referee  who  tried  the  case  was  of  the  opinion  that  the  record 
of  the  mortgage  was  notice  to  Huntington,  sufficient  to  put 
upon  him  the  duty  to  inquire  in  respect  to  it,  and  require  its 
production  or  discharge,  and  that  he  was  not  therefore  a  bona 
fide  purchaser  in  contemplation  of  law,  under  the  recording 
act.  The  opinion  of  the  referee  is  based  upon  the  cases  of 
Brovm  v.  Blydenburghy  (7  N.  T.  Bep.  141,)  and  Kellogg 
V.  Smithy  (26  id,  18.)  These  cases  would  be  entirely  in 
point  and  would  be  quite  conclusive  as  authority  upon  the 
question,  if  Huntington  had  been  a  purchaser  of  the  bond 
and  mortgage  executed  -by  Joseph  S.  Mitchell  to  Minot 
Mitchell,  instead  of  being  a  grantee  of  the  land.  In  Brovm 
V.  Blydenburghy  the  mortgagor  paid  off  his  mortgage  by  a 
conveyance  of  the  land  to  one  Atwell,  an  assignee  of  the  mort- 
gage, instead  of  requiring  the  production  of  the  bond  and 
mortgage,  and  the  court  held  that  he  remained  liable  upon 
the  bond,  which  had  been  previously  assigned  to  the  plain- 
.tiff.  Judge  Buggies  says,  in  his  opinion  in  the  case:  ^^In 
the  common  and  usual  course  of  business  Atwell,  if  he  had 
been  the  owner  of  the  bond  and  mortgage,  would  have  de- 
livered them  to  Blydenburgh  when  the  satisfaction  was 
acknowledged,  and  it  is  against  all  probability  that  Blyden- 
burgh would  have  paid  the  debt  either  in  money  or  by  a  con- 
veyance of  the  land,  without  inquiring  for  his  bond."  So  in 
Kettogg  v.  Smithy  Buckley  and  Clafflin  purchased  of  Bedell, 
the  mortgagee,  the  bond  and  mortgage  in  question  without 
requiring  the  production  of  either  of  the  bond  or  mortgage, 
and  it  appeared  that  the  same  had  been  previously  assigned 
and  delivered  to  the  plaintiff,  but  said  assignment  had  not 
been  put  upon  record.  The  court  held  that- it  was  the  case 
of  the  purchase  of  a  bond  and  mortgage  which  could  be 
transferred  simply  by  assignment  and  delivery,  and  was  not 
within  the  statute,  and  that  the  recording  act  was  designed 


398  GASES  IN  THE  SUPREME  COTOT. 


Purely  r.  HnnUngton. 


■«- 


to  protect  purchasers  of  land,  and  not  purchasers  of  debts 
or  things  in  action.  Judge  Gould  said :  "  The  recording  act 
can  not  be  tortured  into  exercising  any  power  over  the  sale 
of  the  bond."  Four  of  the  judges  concurred  that  the  non- 
production  of  the  bond  and  mortgage  was  such  notice  as  to 
put  the  defendants  on  inquiry,  and  to  deprive  them  of  the 
protection  given  by  the  recording  act  to  purchasers  without 
notice.  This  was  a  case  where  the  parties,  the  respondents^ 
claiming  to  hold  the  bond  and  mortgage  by  assignment,  pur- 
chased it  without  requiring  its  production  or  delivery,  resting 
upon  the  fact  that  no  assignment  appeared  upon  record. 
Clearly  this  was  not  within  the  object  and  intention  of  the 
statute.  They  purchased  property  which  passed  by  delivery, 
and  did  not  get  possession  of  it  or  insist  on  its  delivery.  In 
this  case  Huntington  purchased  the  land.  He  had  a  right 
to  rely  upon  the  registry.  He  had  a  right  to  assume  that 
it  contained  and  showed  all  the  conveyances  or  liens  which 
affected  the  title  to  the  premises.  The  registry  acts  were 
designed  for  tliat  purpose,  to  protect  grantees  and  purchasers 
and  mortgagees  of  the  land  against  unrecorded  conveyances 
or  liens.  Huntington  purchased  of,  and  took  his  title  from, 
the  party  appearing  by  the  record  to  have  the  legal  and 
equitable  title  to  the  land,  and  he  took  a  deed  with  covenants 
of  seisin  and  warranty,  whick  protected  him  against  the 
mortgage,  as  against  Minot  Mitchell,  the  mortgagee,  and  his 
grantor.  But  supposing  he  was  bound  to  inquire  about  this 
mortgage  and  whether  it  had  been  assigned  or  was  outstand- 
ing as  a  valid  security,  of  whom  should  he  have  inquired  ? 
He  did  inquire  of  Minot  Mitchell  if  the  premises  were  unin* 
cumbered,  and  was  informed  by  him  that  there  was  no 
incumbrance  on  the  property,  and  that  the  title  was  good. 
How  could  he  have  ascertained  that  the  plaintiff  had  the 
bond  and  mortgage  ?  It  seems  to  me  that  he  was  not  bound 
to  inquire  further.  As  a  purchaser  of  the  land  from  Minot 
Mitchell  he  had,  I  think,  the  right  to  assume  that  the  mort- 
gage was  merged  in  the  legal  title,  and  satisfied.    Purchas- 
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ing  for  a  good  consideration  and  putting  his  deed  first  on 
record,  he  has  the  right  of  a  purchaser  in  good  faith,  and  is 
protected  by  the  registry  act  from  the  lien  of  the  plaintiff's 
unrecorded  assignment  of  said  mortgage.  If  this  be  not  so, 
it  seems  to  me  it  must  be  upon  the  ground  that  the  original 
record  of  the  mortgage  remains  notice  to  all  the  world  of  its 
existence  and  validity,  till  paid,  and  that  the  assignment  of  a 
mortgage  need  not  in  any  case  be  recorded,  under  the  statute. 
But  the  statute  requiring  all  assignments  of  real  estate 
to  be  recorded,  (1  B.  S.  756,  §§  1,  38,)  certainly  applies 
to  assignments  of  mortgages.  It  was  so  intended  by  the 
revisers,  who  say  in  their  notes,  (3  B,  8.  2d  ed.  p.  607,) 
^^Assignments  of  mortgages  will  be  included  in  the  term 
conveyances,"  and  Chancellor  Walworth,  in  Vanderiemp  v. 
SheltoUy  (11  Paige,  28,)  so  held.  And  see  also  Fort  r. 
Burchy  (5  Denio,  187.)  To  give  the  registry  act,  so  far  as 
relates  to  the  assignment  of  mortgages,  any  effect,  it  must 
be  held  that  3ubsequent  grantees  or  mortgagees  of  the  land 
for  a  valuable  consideration  without  any  actual  notice  of  the 
unrecorded  assignment,  are  to  be  regarded  as  purchasers  in 
good^  faith,  under  said  act.  They  must  know  of  the  existence 
of  the  original  mortgage,  but  if  such  mortgage  does  not 
appear  by  the  record  to  have  been  assigned,  they  may  assume 
that  it  is  still  held  by  the  mortgagee,  and  may  contract  with 
him  upon  that  assumption ;  and  if  they  do  so,  as  the  defend- 
ant Huntington  did  in  this  case,  in  entire  ignorance  of  the 
unrecorded  assignment  and  in  perfect  good  faith  as  matter 
of  fact,  the  title  so  acquired,  I  think,  should  prevail  over 
such  assignment.  If  this  view  is  concurred  in  by  my  breth^ 
ren,  it  follows  that  the  judgment  below  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 

[MovBOB  Obbbbal  Tbbx,  September  8, 186Q.     WtUe^j  fi.  Darwin  Smith  and 
Mmonj  Justices.] 
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Brown^  adminiBtrator,  &c.  vs.  Jon£8. 

In  Jannary,  1861,  B.  being  in  the  possession  of  a  piece  of  land,  belonging  to  R., 
which  he  was  desirous  of  pnrchasing,  entered  into  a  parol  agreement  with  J., 
by  which  J.  agreed  to  contract  with  B.  for  the  purchase  of  the  land,  in  his 
own  name,  for  B.'s  benefit;  B.  agreeing  to  pay  R.  for  the  same.  J.  accord- 
ingly, on  the  19th  of  March,  1861,  entered  into  a  contract  with  R.  by  which  R, 
agreed  to  sell,  and  J.  to  purchase,  said  land,  and  pay  |500  therefor,  in  three 
annual  payments,  with  interest.  This  contract  was  for  the  use  and  benefit 
of  B.  The  land,  at  the  time,  was  wild  and  uncultivated.  B.  immediately 
copomenced  clearing,  and  makmg  valuable  permanent  improvements  thereon, 
and  made  payments  to  R.  on  the  contract  between  R.  and  J.  In  1862  B« 
agreed  with  his  son,  B.  jun.,  to  let  him  have  the  benefit  of  said  agreement. 
Subsequently,  B.  as  agent  for  B.  jun.  entered  into  another  agreement  with  J. 
by  which  the  latter  agreed  to  advance  and  pay  to  R.  the  sum  due  for  the 
purchase  and  take  a  deed  to  himself,  and  give  B.  Jun.  an  agreement  in  writing 
to  convey  the  land  to  him,  and  giving  him  time  to  make  the  payments. 
J.  accordingly  paid  R.  the  balance  due,  for  the  land,  and  received  a  deed 
thereof,  in  his  own  name.  In  June,  1868,  and  again  in  November,  186S,  B. 
as  agent  for  B.  Jun.  tendered  J.  $160  to  pay  upon  the  land,  and  requested 
him  to  give  B.  jun.  a  written  agreement  to  convey  the  land  to  him,  which  J. 
refused.  In  January,  1864,  after  J.  had  received  his  deed  from  R.,  B.,  as 
agent  of  B.  jun.,  tendered  J.  $580,  that  being  the  whole  sum  due,  and  requested 
him  to  convey  the  premises  to  B.  jun.,  by  a  quit-claim  deed,  which  J.  refused 
to  do.  The  improvements  made  by  B.,  at  the  time  of  such  tender,  were  of 
the  value  of  over  $260.  B.  also  paid  the  taxes  and  assessments  upon  the 
land,  during  all  this  iime,  which  were  nearly  equal  to  the  value  of  the  use 
of  the  land.  In  an  action  by  B.,  as  administrator  of  B.  jun.,  against  J.,  to 
enforce  a  specific  performance  of  the  parol  agreement ; 

Sdd  1.  That  the  money  which  J.  advanced  to  R.  to  procure  the  title  to  the 
land  was,  in  equity,  merely  money  loaned  to  B.  upon  the  security  of  the 
land.  And  that  on  the  payment  of  that  amount,  with  interest  and  expenses, 
B.  was  entitled  to  a  conveyance  of  the  land. 

2.  That  J.  was  to  be  regarded,  in  equity,  as  a  mere  trustee  of  the  title  to  the 
land  for  the  benefit  of  B.,  or  his  assignee,  with  the  rights  of  a  mortgagee, 
for  the  unpaid  part  of  the  purchase  money  advanced  by  him  to  R. 

8.  That  a  case  was  clearly  made  out  for  the  enforcement,  in  a  court  of  equity, 
of  the  original  parol  agreement  between  B.  and  J. ;  thera  having  been  a 
sufficient  part  performance  of  said  agreement,  by  B.,  to  take  the  case  of  the 
statute  declaring  all  parol  trusts  and  contracts  relating  to  land  void,  but 
authorizing  courts  of  equity  to  compel  a  specific  performance  of  such  agree- 
ments, in  case  of  part  performance. 

4.  That  thie  new  agreement,  made  in  behalf  of  B.  jun.  for  the  conveyance  of 
the  land  to  him,  as  a  distinct  and  independent  agreement,  was  within  the 
statute  of  firauds.    But  that  it  operated  as,  and  was  in  legal  effect,  an  equi- 


MONBOE-^EPTEMBER,  186S.  401 

Brown  V,  Jones. 

table  assignment  from  B.  to  his  SQp  of  his  original  rights ;  and  was,  in  effect^ 
a  request  from  him  to  J.  to  convey  the  land  to  B.  jun.  in  the  execution  of  the 
original  tmst  or  agreement. 
Where  the  question  in  dispute  was  whether  the  sum  of  |85  was  psAd  by  B>  for 
the  use  of  the  land  up  to  April,  1863,  and  was  received  by  J.  for  that  pur- 
pose, or  to  apply  on  the  contract  between  B.  and  J.,  the  latter,  after  testifying 
positively  that  he  told  B.  that  he  would  receive  the  $85  for  the  use  of  the  land 
up  to  April,  1868,  and  that  he  made  an  entry  in  his  cash  book  to  that  effect, 
was  asked  **  what  is  that  entry  1"  Eeidf  that,  it  appearing  that  the  witness 
had  a  distinct  recollection  of  the  fttcts,  hidependent  of  the  memorandum, 
evidence  of  the  entry  in  the  cash  book  was  properly  excluded. 

THIS  action  was  brought  to  compel  a  specific  perfonuance 
of  a  parol  contract  for  tlie  sale  of  twenty-five  acres  of 
land  in  Milo,  Yates  county.  The  action  was  commenced  in 
February,  1864,  in  the  name  of  Morris  Brown,  jun.  as  plain- 
tiff The  action  was  tried  before  the  court  at  a  circuit  court 
held  in  Yates  county  on  the  5th  day  of  April,  1864.  After 
the  trial,  and  before  the  decision,  the  plaintiff  died  intestate, 
leaving  Morris  Brown,  the  present  plaintiff,  his  father  and 
heir  at  law,  him  surviving,  After  the  death  of  Morris  Brown, 
jun.  letters  of  iidministration  were  granted  to  the  present . 
plaintiff,  upon  the  estate  of  the  deceased,  and  the  said  Morris 
Brown  was  substituted  as  plaintiff,  in  his  own  right,  and  as 
administrator  of  Morris,  jun.  deceased.  The  facts  as  set  forth 
in  the  complaint,  and  as  found  by  the  court,  are  substantially 
as  follows :  In  January,  1861,  Joseph  W.  Byers  owned  the 
land  in  question,  which'at  the  time  was  in  possession  of  Mor- 
ris Brown,  who  at  the  same  time  was  in  possession,  in  the 
right  of  his  wife,  of  the  one  hundred  acres  adjoining  on  the 
east.  Said  Brown,  wishing  to  purchase  said  twenty-five  acres^ 
entered  into  a  parol  agreement  with  the  defendant,  bv  which 
the  defendant  agreed  to  enter  into  a  contract  with  Byers  for 
the  purchase  of  said  twenty-five  acres,  in  his  own  name,  for 
said  Brown — Brown  agreeing  to  pay  for  the  same  to  Byers. 
In  pursuance  of  which  agreement  the  defendant,  on  the  19th 
March,  1861,  entered  into  a  contract  with  Byers  for  the  pur- 
chase of  said  twenty-five  acres,  by  which  Byers  agreed  to  sell 
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and  the  defendant  agreed  to  purchase  said  land,  and  pay 
$500  therefor,  in  three  annual  payments,  with  interest  from 
the  Ist  of  April,  1861.  The  land,  at  the  time,  was  wild  and 
uncultivated.  After  entering  into  said  agreement,  Brown, 
with  the  knowledge  and  consent  of  the  defendant,  commenced 
clearing  and  making  valuable  permanent  improvements  tberen 
on.  The  agreement  entered  into  between  Eyers  and  the  de- 
fendant was  for  the  use  and  benefit  of  Brown,  sen.  This  is 
admitted  by  the  answer.  In  July,  1861,  Brown,  sen.  with 
the  knowledge  and  consent  of  the  defendant,  paid  Byers  $35 
on  the  agreement,  as  part  payment  of  the  money  to  be  paid 
under  said  agreement  with  the  defendant.  That  in  Beptemr 
ber  or  October,  1862,  Brown,  sen.  still  continuiug  in  posses^. 
sion  and  continuing  to  make  valuable  improvements,  entered 
into  an  agreement  with  his  son  Morris,  jun.  to  let  him  have 
the  benefit  of  said  agreement.  Afterwards,  and  some  time  in 
October,  1862,  Brown,  sen.  as  agent  for,  and  at  the  request 
of  the  said  Morris  Brown,  jun.  entered  into  a  further  agree- 
ment with  the  defendant,  by  which  the  defendant  agreed  to 
advance  and  pay  Byers  the  sum  due  for  said  purchase,  and 
take  a  deed  to  himself,  and  give  Morris,  jun.  an  agreement  in 
writing  to  convey  said  land  to  him,  and  giving  him  time  to 
make  the  payments ;  said  Brown,  jun.  was  to  pay  the  defend* 
ant  $150  as  soon  as  he  received  his  pay  from  the  TJ.  S.  Gtov- 
emment,  he  being  then  in  the  military  service  of  the  United 
States,  and  the  balance  was  to  be  paid  in  annual  payments 
of  $50  each,  with  annual  interest,  with  the  privilege  of  pay- 
ing the  whole  sum  at  any  time.  Upon  the  payment  of  the 
sum  advanced  by  the  defendant,  principal  and  interest,  and 
the  expenses  paid  by  the  defendant,  the  defendant  was  to  con- 
vey the  land  to  said  Morris  Brown,  jun.  Said  last  mentioned 
agreement  was  made  in  the  name  of  Morris  Brown,  jun.  and  for 
his  use  and  benefit.  In  pursuance  of  which  said  last  mentioned 
a^ement,  and  about  the  month  of  January,  1863,  the  de- 
fendant paid  said  Byers  for  said  land,  and  about  July,  1863, 
received  a  deed  from  him  for  said  twenty-five  acres.     On  the 
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27th  December,  1862,  and  before  the  defendant  had  paid 
Byers,  the  defendant  called  upon  Morris  Brown,  sen.  as  the 
agent  for  said  Morris,  jun.  and  informed  said  Brown  that  he 
was  about  to  advance  said  money  to  Byers  and  obtain  a  deed, 
in  pursuance  of  said  parol  agreement,  and  requested  the  said 
Morris  Brown,  as  agent  for  said  Morris,  jun.  to  assist  in  rais- 
ing the  money,  by  furnishing  a  part  thereof,  whereupon 
Brown,  sen.  as  such  agent  for  said  Morris,  jun.  paid  the  de* 
fendant  $35  to  appjy  on  the  said  land  contract,  and  which  paid 
the  interest  to  1st  April,  1863.  In  May,  1863,  Morris,  jun. 
received  his  pay,  and  placed  in  the  hands  of  Morris,  sen.  as 
his  agent,  $150,  to  be  paid  over  to  the  defendant  in  pursu* 
ance  of  said  agreement.  About  the  Ist  of  June,  1863,  M. 
Brown,  sen.  as  agent  for  Morris,  jun.  called  upon  the  defendant 
and  informed  him  that  he  had  received  the  $150  to  pay  upon 
said  land,  and  requested  the  defendant  to  receive  the  same 
and  enter  into  said  written  agreement  to  convey  said  land  to 
Morris,  jun.  according  to  said  parol  agreement,  to  which  the 
defendant  replied  that  he  had  not  received  his  deed  from 
Byers ;  he  was  willing  to  ei^ter  into  said  agreement,  but 
would  prefer  not  to  do  so  until  he  received  his  deed  from 
Byers.  Thereupon  the  entering  into  the  written  agreement 
was  by  the  parties  postponed  until  the  defendant  should 
receive  his  deed  from  Byers. .  The  $150  was  retained  by 
Brown,  sen.  until  the  written  agreement  was  entered  into, 
for  the  purpose  of  being  paid  upon  said  land.  The  last  of 
June  or  first  of  July,  1863,  the  defendant  called  upon  Brown, 
sen.  the  agent  for  Brown,  jun.  and  informed  him  that  he 
had  received  his  deed  from  Byers,  and  afterwards,  in  July, 
1863,  the  defendant  spoke  to  Brown,  sen.  as  agent  for  Brown, 
jun.  about  entering  into  the  written  agreement  for  the  sale 
and  purchase  of  said  land,  in  pursuance  of  the  parol  agree- 
ment, the  defendant  at  the  same  time  stating  that  all  he 
wanted  was  the  money  paid  by  him,  interest,  and  the  costs 
and  expenses  of  the  deeds.  It  was  then  agreed  that  Morris 
Brown,  sen.  should  draft  a  contract  in  pursuance  of  the  parol 
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agreement;  and  when  approved  by  the  defendant,  he  would 
cause  two  copies  to  be  made,  to  be  executed  by  the  parties, 
Soon  thereafter  Brown,  sen.  prepared  such  draft  and  handed 
the  same  to  the  defendant,  a  copy  of  which  is  set  forth  in 
the  defendant's  answer.     The  name  of  J.  Smith  Brown  was 
put  into  the  contract  prepared,  as  one  of  the  vendees,  he 
being  a  brother  of  Morris,  jun.  and  had  written  requesting 
an  interest  in  said  land,  which  was  stated  to  the  defendant, 
and  agreed  to  by  him.    J.  S.  Brown  never  paid  or  furnished 
any  part  of  the  money  for  said  purchase,  and  his  name  was 
omitted  in  the  subsequent  transactions  relating  to  said  land. 
In  November,  1863,  after  the  defendant  had  received  his  deed 
from  Byers,  Brown,  sen.  as  agent  for  Brown,  jun.  called  upon 
the  defendant  and  requested  him  to  accept  the  $150  and  give 
Brown,  jun.  a  written  agreement  to  convey  said  land  to  him, 
upon  being  paid  the  balance  of  the  purchase  money  and  ex- 
penses, which  the  defendant  refused,  assigning  as  a  reason, 
that  he  did  not  consider  himself  under  any  obligations  so  to  do. 
Brown,  sen.  as  the  agent  for  Brown,  jun.  continued  in  pos- 
session after  the  agreement  of  the  defendant  to  advance  the 
money  to  Byers  as  aforesaid,  with  the  knowledge  and  consent 
of  the  defendant,  clearing  and  making  valuable  improve* 
meuts,  down  to  the  time  the  defendant  refused  to  accept  the 
1^150  and  enter  into  a  written  agreement.    On  the  13th  of 
January,  1864,  Brown  still  being  in  possession  of  said  land, 
as  the  agent  for  Brown,  jun.  did,  as  such  agent,  tender  the 
defendant  $530,  that  being  the  whole  sum,  principal,  interest^ 
costs  and  expenses  due,  and  requested  the  defendant  to  oon-^ 
vey  the  premises  to  Brown,  jun.  by  a  quit  claim  deed,  which 
he  had  prepared ;  the  defendant  refused.     The  sum  tendered 
has  been  kept  for  the  defendant  ever  since,    The  improve^ 
ments  at  the  time  of  such  tender  were  of  the  value  of  over 
$250.    In  1863  a  public  highway  was  laid  through  said  prem- 
ises and  damages  assessed  at  $35.    In  the  summer  of  1863 
the  defendant  was  building  a  house  on>  lands  adjoining,  and 
asked  Brown,  sen.  to  let  him  enter  upon  said  land  and  get 
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stone  for  a  cellar  wall)  which  consent  was  given,  and  the  de- 
fendant's workmen  entered  upon  said  twenty-^five  acres  and 
got  some  stone  accordingly.  All  the  taxes  and  assessments 
upon  said  land  were  paid  by  Brown,  sen.  during  the  time 
aforesaid,  which  were  nearly  equal  to  the  value  of  the  use  of 
said  land. 

Upon  the  foregoing  facts,  and  the  pleadiligs,  the  court 
found  as  conclusions  of  law :  That  Morris  Brown,  jun.  in 
his  lifetime,  and  at  the  time  of  his  death,  was  entitled  to 
have  the  parol  agreement  between  him  and  the  defendant 
specifically  performed,  upon  the  payment  of  the  sum  ten- 
dered. That  on  the  d^th  of  Morris  Brown,  jun.  the  plain- 
tiff, Morris  Brown,  as  heir  at  law,  became  subrogated  to  all 
the  rights  of  Morris,  jun.  deceased,  and  was  entitled  to  a 
conveyance  for  the  land^  upon  payment  of  the  sum  tendered, 
l^hat  Morris  Brown,  as  administrator  of  the  deceased,  was 
entitled  to  the  $35  for  the  damages  assessed  for  laying  the 
highway,  and  if  the  same  had  been  received  by  the  defendant 
he  was  bound  to  pay  the  same  oyer.  Judgment  was  ordered 
accordingly,  with  costs. 

Upon  filing  the  findings  and  decision  of  the  court,  a  judg- 
ment was  duly  entered  accordingly,  on  the  31st  of  August, 
1865,  to  which  findings  and  judgment  the  defendant  ex- 
cepted, and  appealed  to  the  general  term. 

On  the  trial  several  objections  were  made  and  exceptions 
taken  to  the  rulings  of  the  court  upon  the  reception  and 
Injection  of  evidence,  which  are  noticed  in  the  opinion  of  the 
court. 

Oeo.  F.  Dan/orthy  for  the  appellant. 

D.  B.  Pro88er,  for  the  respondent. 

By  the  Court,  E.  Dabwin  Smith,  J.  Upon  the  essential 
facts  of  the  case,  there  is  very  little  disagreement  between 
the  parties  in  this  action.    The  complaint  states  that  Morris 
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Brown^  senior,  being  in  possession  of  the  twenty-five  acreci 
of  land  in  question,  and  desirous  of  purchasing  the  same, 
and  not  being  in  a  condition  to  do  so  himself,  at  the  time, 
applied  to  the  defendant  and  requested  him  to  enter  into 
an  agreement  with  Byers,  the  owner  of  the  land,  for  the  pur« 
chase  thereof,  for  the  use  and  benefit  of  him,  the  said  Brown, 
which  the  defendant  agreed  to  do,  and  subsequently  did,  and 
took  a  written  contract  for  the  sale  to  him  of  said  land,  from 
said  Byers,  for  the  sum  of  $500,  to  be  paid  in  three  equal 
annual  payments,  with  annual  interest  from  the  1st  of  April^ 
1861,  which  contraet  was  made  and  entered  into  by  the  de- 
fendant for  the  sole  and  only  use  and  benefit  of  the  said 
Morris  Brown,  senior.  The  defendant  admits  these  facts  sub- 
stantially as  stated,  and  says  that  the  said  Morris  Brown  agreed 
by  parol  to  make  the  payments  upon  the  contract,  from  time 
to  time,  as  the  same  fell  due  thereon,  and  to  save  the  said 
defendant  from  all  trouble  on  account  thereof^  and  that  if  he 
did  not  so  makv  such  payments,  the  defendant  would  have 
the  land.  The  defendant  also,  in  his  answer,  says  that  he,  by 
parol,  accepted  the  proposition  made  to  him  by  the  said  Mor- 
ris Brown,  and  in  pursuance  thereof,  and  relying  upon  the 
promises  and  assurances  therein  contained,  soon  thereafter 
entered  into  a  contract  in  writing  with  the  said  Byers,  for  t^ 
purchase  of  said  land. 

It  is  clear,  therefore,  and  really  undisputed  and  indisputable, 
that  the  land  in  question  was  purchased  by  the  defendant  in 
trust  for  the  said  Morris  Brown,  senior,  and  that  the  contract 
for  the  purchase  thereof  was  made  and  taken  and  held  by  the 
defendant  expressly  for  the  use  and  benefit  of  the  said  Morris 
Brown.  When  the  defendant  afterwards  took  the  title  to 
said  land,  under  the  contract,  it  was  in  furtherance  of,  and 
in  the  execution  of  this  trust.  Such  were  the  dear  equita- 
ble rights  of  the  parties,  the  said  Morris  Brown,  senior,  and 
the  said  defendant,  in  relation  to  each  other,  in  respect  to 
the  land.  But  this  contract  between  Brown  and  the  defend- 
ant was  by  parolj  and  the  defendant  insists  upon  this  objec- 
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tion  in  Iiis  answer,  and  sets  up  the  statute  declaring  all  parol 
trusts  and  contracts  relating  to  land  void,  and  claims  the 
benefit  thereof  as  a  defense  in  this  action*  Thasame  statute 
provides  that  nothing  therein  contained  shall  be  construed  to 
abridge  the  power  of  the  courts  of  equity  to  compel  the  spe« 
cifio  performance  of  agreements,  in  case  of  part  performance 
of  said  agreements* 

The  question  for  us,  therefore,  is,  whether  a  case  is  made, 
under  this  provision,  for  the  interference  of  this  court,  as  a 
court  of  equity,  to  enforce  such  parol  agreement,  upon  the 
received  and  recognized  principles  of  equity  as  administered 
in  such  courts  in  respect  to  parol  agreements  and  trusts  in 
relation  to  lands. 

It  appears  from  the  proofs,  and  findings  upon  the  facts, 
of  the  learned  judge  who  tried  the  cause  at  the  special 
term,  that  at  the  time  when  the  parol  agreement  between 
Brown  and  the  defendant  for  the  purchase  of  said  land  was 
made,  the  land  was  wild  and  uncultivated,  and  that  imme- 
diately after  entering  into  said  agreement  with  Byers  for 
the  purchase  thereof  by  the  defendant,  the  said  Morris 
Brown  then  being  in  possession  of  said  land,  with  the  knowl- 
edge and  consent  of  the  defendant,  commenced  clearing  the 
land  and  making  valuable  and  permanent  improvements 
thereon,  and  that  in  the  month  of  Jtily,  1862,  the  said  Mor- 
ris Brown,  with  the  knowledge  and  consent  of  the  defend- 
ant, paid  to  the  said  Byers  the  sum  of  $35,  which  sum  was 
duly  applied  upon  said  agreement  between  Byero  and  the 
defendant  as  a  part  payment  of  the  moneys  due  to  the  said 
Byers  thereon. 

It  further  appears  from  the  said  findings,  that  on  or  about 
the  month  of  September  or  October,  1862,  the  said  Morris 
Brown  made  another  agreement  with  the  defendant  to  advance 
the  money  payable  to  Byers  on  said  contract  and  take  a  con- 
veyance of  the  land  and  hold  the  same  for  his  son,  Morris 
Brown,  junior,  and  convey  the  same  to  him  on  the  payment 
of  the  purchase  money,  according  to  the  terms  of  a  con- 
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tract,  to  be  thereafter  executed  by  the  defendant  to  the  said 
Morris  Brown,  junior.  And  that  subsequently,  and  on  or 
about  the  month  of  July,  1863,  the  defendant  paid  up  the 
Qontract  to  Byers  and  took  a  deed  of  said  land,  the  said  Mor-^ 
ris  Brown  advancing  for  his  said  son  towards  such  payment, 
previously  to  the  making  of  the  same,  the  further  sum  of 
$35,  to  apply  on  said  land  contract  with  the  said  Byers  as 
part  of  the  purchase  money  therefor,  and  which  paid  the  in-^ 
terest  thereon  to  the  Ist  of  April,  1863.  The  value  of 
the  improvements  so  made  upon  said  land,  as  above  stated^ 
at  the  time  of  the  defendant's  refusal  to  convey  said  land 
according  to  the  request,  as  stated  in  said  findings,  amounted 
to  and  were  of  the  value  of  $250,  as  stated  in  said  findings. 
It  is  also  stated  in  the  said  findings  of  the  judge  at  special 
term,  that  during  all  the  time  of  the  making  of  the  contract 
between  the  defendant  and  the  said  Byers  and  Morris  Brown, 
the  said  Morris  Brown,  senior,  continuing  in  possession  of 
said  land,  paid  all  the  taxes  of  every  description  which  were 
assessed  or  imposed  upon  the  same,  and  which  were  nearly 
equsd  in  amount  to  the  clear  net  value  of  the  use  and  occu- 
pation thereof.  Upon  these  facts,  it  seems  to  me,  a  case  is 
clearly  made  out  for  enforcement  in  this  court  of  the  origi- 
nal parol  agreement  between  Morris  Brown,  senior,  and  the 
defendant.  The  new  agreement  made  in  behalf  of  the  son 
of  Morris  Brown,  for  a  conveyance  to  him  of  said  land,  as  a 
distinct  and  independent  agreement,  I  think  is  within  the 
statute.  But  it  operated  as,  and  was  in  legal  effect  an  equi- 
table assignment  from  Morris  Brown  to  his  said  son,  of  his 
original  rights,  and  was  in  effect  a  request,  the  said  arrange- 
ment having  been  made  by  him  in  person,  from  him  to  the 
defendant  to  convey  the  land  to  Morris  Brown,  junior,  in 
execution  of  said  original  trust  or  agreement.  This  original 
agreement  was  partly  performed  by  payment  of  $35  interest 
due  April  1,  1862,  by  the  making  by  the  said  Morris  Brown 
of  permanent  improvements  on  the  land  worth  $250,  and  by 
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liie  payment  of  $3$  in  December,  1863/ the  taxes  thereon 
assessed  from  time  to  time. 

The  original  cost  of  the  land  was  ^500,  and  the  perma- 
nent improvements  added  fifty  per  cent  to  this  value  and 
cost.  It  would  th^efore  be  a  clear  fraud  to  deprive  Morris 
Brown,  or  his  son  as  his  assignee,  of  the  benefit  of  these  im- 
provements, and  it  is  upon  this  principle,  chiefiy,  that  courts 
of  equity  give  relief,  in  this  class  of  cases.  {Story's  Equity ^ 
§§  759, 760, 61,  62.)  Brown  was  in  the  possession  of  the  land^ 
His  possession  was  recognized  by  the  defendant  under  the 
parol  contract.  With  his  knowledge  and  consent,  Brown 
cleared  up  and  fenced  the  land,  and  made  improvements 
thereon  of  a  permanent  character,  such  as  were  clearly  made 
upon  the  assumption  that  they  were  to  be  for  his  own  betiefit, 
and  that  he  was,  or  was  to  be,  the  owner  of  said  land,  and 
enjoy  the  use  and  benefit  of  said  improvements.  There  is 
no  other  ground  or  reason  why  they  were  made.  They  can 
not  be  accounted  for  in  reference  to  any  other  consideration, 
cause  or  motive,  except  the  contract  between  Brown  and  the 
defendant.  The  defendant  Jones,  therefore,  it  seems  to  me, 
must  be  regarded,  in  equity,  as  a  mere  trustee  of  the  title  of 
this  land,  for  the  benefit  of  Morris  Brown  or  his  assignee, 
with  the  rights  of  a  mortgagee,  for  the  unpaid  part  of  tho 
purchase  money  advanced  by  him  to  Ryers.  The  case  is 
quite  similar,  in  principle,  to  that  of  McBumey  v.  WeUman^ 
(42  Barh  400.)  In  that  case  McBumey  took  the  title  of 
the  land  of  which  Wellman  held  a  contract,  to  help  the  latter, 
and  under  an  agreemetit  to  give  a  contract  of  sale  and  time 
of  payment.'  We  held  that  he  was  a  mere  trustee  of  the 
title  with  the  rights  of  ar  mortgagee,  in  respect  to  the  moneys 
advanced  by  him  for  the  benefit  of  Wellman. 

The  money  which  the  defendant  advanced  to  Ryers  to  pro- 
cure the  title  to  the  land  in  question  in  this  action  was  in 
equity  merely  money  loaned  upon  the  security  of  the  land. 
On  the  payment  of  that  amount,  with  interest  and  expenses, 
the  plaintiff  was  clearly  entitled  to  a  conveyance  of  the  land. 
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But  the  case  presents  an  exception  in  respect  to  this  in  the 
exclusion  of  testimony,  which  remains  to  be  considered. 

The  defendant  testified  that  on  the  27th  of  December,  he 
called  upon  M.  Brown,  and  told  him  he  did  not  want  this 
payment  (being  the  first  payment  on  the  contract  to  Byers) 
to  lie  along  any  longer,  and  that  he  had  concluded  to  pay  it 
up,  and  wanted  $35  of  him.  He  said  he  would  pay  it  for 
Morris  Brown,  junior,  "  I  (the  witness)  said  I  would  receive 
it  for  the  use  of  the  land  up  to  April,  1863,  and  I  made  an 
entry  in  my  cash  book  to  that  effect."  The  witness  had  pre- 
viously testified  that  he  kept  a  cash  book  and  balanced  it 
once  a  week,  and  had  done  so  for  twelve  or  fourteen  years. 
The  witness  was  then  asked  "What  is  that  entry?"  This 
question  was  objected  to,  and  the  objection  sustained,  and  the 
defendant's  counsel  excepted.  The  defendant's  counsel  then 
offered  to  show  the  entries  in  the  witness'  cash  account  by 
his  cash  book.  To  this  the  plaintiff's  counsel  objected  and 
the  objection  was  sustained,  and  the  defendant's  counsel  duly 
excepted.  The  offer  to  read  this  entry  firom  the  cash  book 
of  the  witness  was  not,  in  the  absence  of  all  recollection  of 
the  fiicts  by  the  witness,  to  prove  the  fact  of  such  an  entry, 
or  the  fact  proved  by  such  entry.  The  witness  recollected  the 
facts  distinctly,  and  testified  positively  that  he  told  Brown 
that  he  would  receive  the  $35  for  the  use  of  the  land  up  to 
April,  1863 ;  and  that  he  made  an  entry  in  his  cash  book  to 
that  effect.  The  question  in  dispute  was  whether  this  $35 
was  paid  and  received  for  this  purpose,  or  to  apply  on  the 
contract  to  Eyers,  as  testified  to  by  Brown.  If  the  defend- 
ant had  had  no  distinct  recollection  of  the  payment  or  receipt 
of  the  money,  and  had  sought  to  read  the  entry  in  said  cash 
book  to  prove  such  receipt  or  payment,  the  entry  would  have 
been  clearly  admissible,  within  the  cases  of  Ghiy  v.  Meady 
(22  N.  7.  Rep.  462,)  or  HaUey  v.  Sinsebaugh,  (15  id.  485.) 
Formerly  the  rule  was,  in  this  state,  that  entries  in  books  of 
account,  diaries  or  other  written  memoranda,  might  be  refer- 
red to,  to  refresh  the  recollection  of  the  witness,  and  not 
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otherwise,  and  that  the  witness  must  then  state  what  his 
recollection,  thus  refreshed,  was  upon  the  subject  of  inquiry. 
This  rule  operated,  many  times,  to  exclude  testimony,  from 
an  entire  failure  of  the  witness  to  recollect  any  thing  on  the 
subject  further  than  that  he  made  the  entry  or  memorandum 
at  the  time  of  the  transaction,  and  that  it  was  then  true. 
In  such  cases,  now,  the  memorandum  itself  may  be  read  in 
proof  of  the  fact  in  dispute,  as  independent  testimony.  But 
in  such  cases  Judge  Selden,  to  whom  is  due  particularly  the 
assertion — if  not  the  establishment — of  the  present  rule, 
said,  in  Russell  v.  The  Sudson  River  Railroad  Co,  (17 
N.  Y.  Rep,  140,)  "It  however  is  an  indisputable  preliminary 
to  the  introduction  of  such  memorandum  in  evidence  that  it 
should  appear,  as  it  did  in  Halsey  v.  Sinsebaugh,  (supra^) 
that  the  witness  is  unable  with  the  aid  of  the  memorandum 
to  speak  from  memory,  as  to  the  facts.''  In  that  case  it  ap- 
pears, as  the  judge  says,  that  the  witness  had  a  distinct 
recollection  of  all  the  facts,  independent  of  the  memorandum, 
aild  it  was  held  that  the  latter  was  therefore  improperly 
admitted^  Such  are  the  precise  feu^ts  in  this  case,  and  the 
rulings  at  the  circuit  were  in  precise  accordance  with  the 
decision  of  the  Court  of  Appeals  in  this  cade  of  Russell  v. 
The  Sudson  River  Railroad  Co,  But  I  do  not  think  if  the 
entry  had  been  read,  it  would  have  materially  affected  the 
case,  or  would  have  been  likely,  in  any  degree,  to  have 
changed  or  influenced  the  findings  of  facts  of  the  learned 
judge  upon  this  question.  The  witness  Jones  had  testified  pos- 
itively as  to  the  facts  sought  to  be  proved,  and  that  he  made 
an  entry  in  his  cash  book  to  that  effect.  The  fact  of  the 
making  of  this  entry  in  question,  at  the  time,  was  therefore 
clearly  proved,  and  the  substance  of  the  entry,  and  without 
objection.  The  reading  of  the  entries  could  have  been  pro- 
posed and  offered  for  no  other  purpose  than  simply  to  oorrob* 
orate  the  testimony  of  the  witness  on  this  point,  and  if  it 
had  been  strictly  adinissible  for  that  purpose,  yet  I  hardly 
think  it  would,  under  the  circumstances  of  the  case,  be  jus- 
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tifiable  to  grant  a  new  trial  to  correct  an  error  really  so 
non-essentiaL 

Upon  the  whole  case  I  think  we  must  hold  that  it  was 
properly  disposed  of  at  special  term,  and  the  judgment  there 
rendered  should  be  affirmed  with  costs. 

Judgment  affirmed. 

[MovBOB  Gbbbbal  Tbbk,  September  3,  1866.     W€Be$,  £,  J>.  Smith  and 
JohtttoH,  Justioea.] 


•  ♦• 


Delilah  Welts  va.  The  Connecticut  Mutual  Life 

Insubance  Company. 

A  policy  of  insurance  upon  the  life  of  W.,  issued  on  the  17th  of  September, 
1864,  contained  a  proviso  or  condition  that  the  assured  should  not  enter  into 
any  military  or  naval  service,  and  a  further  proviso  that  he  should  not,  with- 
out the  consent  of  the  insurer,  visit  those  parts  of  the  United  States  lying 
south  of  the  thirty-sixth  degree  of  north  latitude,  between  the  first  days  of 
June  and  November.  At  the  time  of  the  issuing  of  the  policy,  the  msurer, 
in  consideration  of  an  extra  premium  of  |50,  indorsed  on  the  policy  a  pennit 
or  consent  allowing  W.  to  go  to  any  part  of  the  United  States  south  of  the 
thirty-sixth  degree  of  north  latitude  and  reside  there,  or  return,  within  the 
term  of  one  year,  without  prejudice  to  the  policy ;  provided,  and  such  per- 
mit was  issued  with  the  understandmg,  **  that  the  said  W.  was  not  insured 
by  said  policy  against  death  from  any  of  the  casualties  or  consequences  of 
the  war  or  rebellion,  or  from  belligerent  forces,  in  any  place  where  he  may 
be."  W.  was  killed,  in  October,  1864,  in  the  state  of  Tennessee  and  south 
of  the  line  of  the  thirty-sixth  degree  of  north  latitude,  by  a  roving  band  of 
banditti,  thieves  and  robbers,  while  he  was  engaged  in  rebuilding  railroad 
bridges,  and  in  the  employ  of  the  United  States  government,  ikr  In  the  rear 
of,  and  away  from,  any  hostile  forces.  MHd  that  W.  having  the  right  to  be  in 
the  place  where  he  was,  when  killed,  and  being  engaged  in  no  warlike  enter- 
prise, and  exposed  to  no  war  peril,  except  such  as  existed  through  all  the 
peaceful  parts  of  Kentucky  and  Tennessee,  at  the  time,  the  risk  he  ran  was 
one  covered  by  the  permit 

Hddj  abo,  that  the  permit  was  to  be  constmed  with  reference  to  the  known  con- 
dition of  the  ooxmtry  at  the  time  it  was  given ;  and  that  the  parties  must 
both  be  deemed  to  have  known  what  the  ordinary  perils  were,  in  the  country 
where  the  insured  proposed  to  go ;  and  that  their  contract  must  be  inter- 
preted in  the  light  of  that  assumption. 
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Accordingly  hddy  in  an  action  upon  such  policy,  that  the  Judge  at  the  circuit 
properly  took  the  case  from  the  juiy  and  directed  them  to  find  a  yerdict  for 
the  plaintifT, 

ACTION  on  a  life  insurance  policy,  tried  at  the  Steuben 
circuit  in  April,  1866,  The  defendant,  on  the  17th  of 
September,  1864,  issued  a  policy  to  the  plaintiff  upon  the 
life  of  Philip  J.  Welts,  her  husband,  for  the  sum  of  $5000. 
The  policy  contained,  among  other  things,  a  proviso  or  con- 
dition that  in  case  the  assured  should,  without  the  consent 
of  the  defendant,  indorsed  on  the  policy,  enter  into  any  mil- 
itary  or  naval  service  whatsoever,  (the  militia  not  in  active 
service  excepted,)  the  said  policy  should  be  null  and  void. 
It  contained  also  the  further  proviso  or  condition  that  in  case 
the  assured  should,  without  the  consent  of  the  company, 
indorsed  on  the  policy,  visit  those  parts  of  the  United  States, 
which  lie  south  of  the  thirty-rsixth  degree  of  north  latitude, 
between  the  first  day  of  June  and  the  first  day  of  November, 
the  said  policy  was  to  be  void  and  of  no  effect.  At  the  time 
of  issuing  the  policy  the  defendant,  in  consideration  of  an 
extra  premium  of  $50,  mad^  and  indorsed  on  the  policy  a 
permit  or  consent  that  the  assured,  Philip  J.  Welts,  might 
go  to  any  part  of  the  United  States,  south  of  the  thirty-sixth 
degree  of  north  latitude,  and  reside  there  or  return  within 
the  period  of  one*  year,  and  providing  ^Hhat  the  said  Wdta 
is  not  insured  by  said  policy  against  death  from  any  of 
the  casualties  or  consequences  of  war  or  rebellion,  or  from 
belligerent  forces  in  anyplace  where  he  may  be" 

The  insured  went  to  the  state  of  Tennessee  (which  is  be- 
low the  thirty-sixth  degree  of  north  latitude)  immediately 
after  the  issuing  of  the  policy  apd  permit,  being  there  at 
least  during  the  month  of  October,  1864,  and  was  there 
engaged  in  the  construction  and  repair  of  bridges  upon  the 
raUroads  in  possession  of,  and  used  by,  the  government  of 
the  United  States  for  solely  military  purposes,  he  hiniself 
being  in  the  service  of,  and  paid  by  the  United  States  govern- 
ment   He  was  killed  on  the  30th  or  31st  day  of  October, 
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1864,  by  pistol  shots  from  a  party  of  men  on  horseback,  a 
portion  of  whom  wore  federal  uniform,  and  who  after  inquir- 
ing who  was  the  foreman  of  the  party,  and  learning  that 
Welts  was,  killed  him.  Welts  was  at  the  time  superintend- 
ent of  repairs,  in  charge  of  constructing  bridges  on  the 
Edgefield  and  Kentucky  railroad,  then  used  solely  for  mili* 
tary  purposes  by  the  United  States ;  and  with  him  were  also 
engaged  a  number  of  other  men  in  the  same  employment—* 
at  work  by  the  month.  The  assured  and  the  men  with  him 
had  no  connection  with  any  army,  and  were  not  armed.  They 
were  simply  laborers — mechanics.  No  soldiers  there.  Four 
men  rode  up  on  horseback  and  shot  the  assured,  robbed  two 
of  the  workmen  and  two  citizens  of  that  section,  and  went 
away.  The  party  of  four  were  robbers  merely,  and  robbed 
indiscriminately  the  people.  They  came  there  again  about 
three  weeks  afterwards  and  robbed  the  entire  party  by  taking 
their  pocket  books,  and  also  robbed  a  federal  officer  dressed 
in  federal  uniform,  and  did  not,  on  either  occasion,  do  or 
attempt  to  do  any  thing  else  except  taking  the  life  of 
Welts,  the  first  time.  The  defense  interposed  was  two- 
fold :  That  the  insured  entered  into  the  military  service  of 
the  United  States,  and  lost  his  life  while  in  such  service. 
2d.  That  the  insured  lost  his  life,  by  a  casualty  or  conse- 
quence of  war  or  rebellion,  or  from  belligerent  forces,  the 
defendant  not  being  liable  for  death  occasioned  by  such 
means  or  any  of  them,  according  to  the  terms  of  the  permit 
and  policy  which  formed  the  contract  between  the  parties. 

The  defendant  did  not  request  the  court  to  submit  any 
question  to  the  jury.  The  court  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  the  amount  of  the  policy  and 
interest.  The  defendant's  exception  was  to  this  direction. 
Exoeption  ordered  to  be  heard  at  the  general  term,  in  the 
first  instance. 

Bradley  dt  Kendall^  for  the  plaintiff.  I.  The  exception 
taken  by  the  defendant  to  the  direction  of  the  court  was  not 
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well  taken.  1.  The  defendant  did  not  request  the  court  to 
submit  the  case,  or  any  question,  to  the  jury,  and  can  not 
now  insist  that  the  evidence  presented  any  question  of  fact 
for  the  jury.  If,  therefore,  the  evidence  was  sufficient  to 
authorize  the  jury  to  find  for  the  plaintiff,  if  the  whole  case 
had  been  submitted,  the  verdict  will  be  sustained.  (Lansing 
V.  Wiswall,  5  DeniOy  213,  215,  218.  Barnes  v.  PerinCy 
2  Kern.  18,  22.  Winchell  v.  Hicks,  18  N.  Y.  Hep.  558. 
Hunt  V.  MaybeCy  3  Seld.  266,  269.  Colemard  v.  Lamby 
15  Wend.  334.  Bidwell  v.  Lament^  17  How.  357.)  2.  The 
evidence  was  clearly  sufficient  to  authorize  the  jury  to  find 
that  the  death  of  the  a.ssured  was  not  caused  by  the  casual* 
ties  or  consequences  of  war  or  rebellion,  or  by  belligerent 
forces.  They  were  authorized  to  find  that  the  persons  who 
killed  him  were  merely  thieves,  maurauding  and  plundering, 
and  that  they  had  no  connection  with  any  war  or  belligerent 
forces.  3.  The  evidence  was  not  only  sufficient  to  authorize, 
but  to  entitle,  the  plaintiff  to  the  verdict.  The  defendant 
having  given  the  consent  to  the  assured  to  go  south  of  the 
36th  degree  of  north  latitude,  assumed  the  burded  of  showing 
that  his  death  there  was  occasioned  by  the  casualties  or  conse^ 
quences  of  war  or  rebellion  or  by  belligerent  forces.  The  affirm- 
ative was  with  the  defendant,  in  this  respect.  {Bentley  v.  Beni^ 
ley  J  7  Cowen,  701, 704.  Johnson  v.  Hudson  River  R.  R.  Co., 
5  DueVy  21.  Mechanics'  Bank.  Asso.  v.  Spring  Valley ,  de. 
25  Barb,  420.)  This  written  consent  or  permit  was  con* 
templated  by  the  terms  of  the  original  policy,  and  was  made 
npon  an  extra  consideration  of  fifty  dollars  paid.  The  lan- 
guage employed  by  the  defendant  constituting  the  terms  of 
the  proviso  in  the  permit,  must  be  construed  so  as  to  have  a 
certain  and  definite  meaning.  ^^  That  sense  will  be  given  to  it 
in  which  the  party  making  believed  the  other  party  to  have  ac- 
cepted if  And  any  doubtful  or  ambiguous  expression  will  be 
construed  against  the  party  making  the  instrument,  as  such 
party  is  presumed  to  have  employed  the  words  which  would 
most  strongly  favor  the  mak^.     (Broom's  Legal  Max.  459, 
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60,  61.  Parsons  on  Cont  18,  19.  4  Kenfs  Com.  557,  ^h 
ed.  Mason  v.  Pritchardy  12  Easty  228.  Mayer  v.  Isaac^ 
QM.dW,  612.)  The  terms  «  caflualties  and  consequences," 
contained  in  the  proviso,  must  be  confined  to  direct  connec- 
tion with  war  or  rebellion,  and  such  as  flow  directly  there- 
from, and  may  be  traced  directly  thereto,  as  the  immediate 
cause.  (Web.  Die.  Patrick  v.  Am,  Ins.  Co.,  11  John.- 14. 
JIulu  V.  Albany  Co.  Ins.  Oo.y  3  Barb.  470.  Hice  v.  Horner^ 
12  Mass.  Bep.  230.  Livie  v.  Janson,  12  East,  648.)  If  it 
be  assumed  that  the  existence  of  war  or  rebellion  in  the 
south  occasioned  a  disordered  state  of  society  and  reduced  or 
entirely  suspended  legal  restraint  upon  evil  disposed  persons, 
and  enabled  thieves,  robbers  and  murderers  to  wander  and 
commit  depredations  with  impunity,  the  criminal  acts  of  such 
persons,  or  of  parties  of  them,  would  not  be  deemed  the  con- 
sequences of  war  or  rebellion,  in  a  l^al  sense.  Who  could 
say  that  any  particular  act  thus  Qommitted  was  the  conse^ 
quence  of  war  ?  The  same  thing  may  have  been  done  whether 
war  existed  or  not ;  although  perhaps  less  frequently  if  legal 
authorities,  ndnisterial  and  judicial^  were  better  organized,  so 
as  to  produce  greater  fear  of  punishment.  The  fiekct  that  war 
or  rebellion  existed  south  of  the  36th  degree  was  Imown  to 
the  defendant  at  the  time  the  policy  and  permit  were  made, 
and  the  latter  was  made  expressly  to  authorize  the  assured 
to  go  there  without  impairing  the  policy,  and  in  view  of  the 
state  of  society  existing  there.  And  if  the  defendant  had 
designed  to  confine  its  liability  to  case  of  death  of  the  as- 
sured by  lightning  merely,  the  limitation  might  have  been  so 
expressed  with  but  little  difficulty.  The  term  ^^  casualties/' 
used  in  the  proviso,  means  merely  any  accident  produced  or 
occasioned  directly  by  war.  {Web.  Die.)  And  the  term 
"  belligerent  forces,"  also  used  by  the  defendant,  has  and  is 
entitled  to  a  definite  and  certain  meaning,  and  can  apply  only 
to  forces  engaged  in  some  manner  in  war,  as  distinct  from 
commission  of  crime.  In  view  of  these  principles  the  defend- 
ant entirely  failed  to  establish  the  fact  that  the  death  of  the 


MONROE— SEPTEMBER,  1866.  417 

Welts  V,  Connecticut  Mutual  Life  Insurance  Company. 

assnred  was  occasioned  by  the  casualties  or  consequenoes  of 
war  or  rebellion,  or  by  belligerent  forces.  The  assured  was 
not  in  any  manner  in  the  military  service.  He  was  in  the 
employ  of  the  government  simply  as  a  mechanic.  He  was 
not  in  the  region  of  any  military  forces.  The  defendant  failed 
to  show  that  the  four  men  who  came  there  and  caused  the 
death  of  the  assured  were  belligerent  forces  in  any  sense,  or 
that  they  had  any  sort  of  connection  with  the  war  or  rebel- 
lion, or  that  they  were  acting  in  aid  of  any  military  force. 
The  conduct  of  the  four  men  failed  to  indicate  that  they 
were  guerillas,  or  a  war  band.  They  did  not  endeavor  to 
drive  the  workmen  away  from  their  work,  in  which  the  assured 
and  others  with  him  were  engaged.  They  did  not  arrest  or 
parole  any  of  them.  They  did  not  injure,  destroy  or  carry 
away  any  of  the  tools  or  implements  of  the  workmen.  They 
did  not  injure  or  destroy  the  work  or  construction  produced 
by  the  workmen.  They  did  not  interfere  with  any  of  the 
property,  expept  the  money  which  they  obtained  from  the  me- 
chanics. They  did  not  say  aijy  thing  for  or  against  the  fed- 
eral government  or  those  in  rebellion.  They,  in  fact,  did 
nothing  indicating  the  character  of  belligerents.  But  they 
did  indicate  quite  sensibly  to  the  workmen  what  they  were. 
They  appeared  to  be  thieves  or  robbers.  They  quietly,  on 
the  occasion  referred  to,  required  some  of  the  mechanics  to 
surrender  their  pocket  books,  which  they  relieved  of  their 
contents.  They  did  not  give  the  citizens  of  the  south  an 
opportunity  to  complain  of  neglect  in  that  respect;  they 
robbed  two  of  them  at  the  same  time.  They  showed  no 
less  respect  for  federal  army  officers,  although  dressed  in  blue 
uniform,  for  they  also  robbed  one  of  them  who  happened  to 
be  there  on  that  occasion.  And  to  afford  no  opportunity  for 
doubt  as  to  their  true  character,  they  returned  about  three 
weeks  after,  and  simply  required  all  the  workmen  there,  num- 
bering about  fifteen,  to  surrender  their  pocket  books,  and 
went  away  without  conunitting  any  further  depredations  or 
disturbance ;  they  did  not  even  punish  those  who  had  no 
Vol.  XLVI.  27 
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money,  for  being  short,  but  in  those  cases  politely  returned 
the  empty  pocket  books.  Their  appearance  afforded  no  evi- 
dence that  they  were  military  forces.  Two  of  them  wore  fed-? 
eral  overcoats,  (a  thing  common  for  citizens  having  no  sort  of 
connection  with  the  army,)  and  two  of  them  in  citizen's  dress. 
They  were  on  horseback,  had  no  swords,  sabres  or  guns,  ex-» 
cept  pistols,  which  might  be  useful,  and  are  usual  weapons 
for  thieves  and  robbers  to  carry.  The  fact  that  they  shot 
the  assured  does  not  afford  any  evidence  that  they  were  mili- 
tary forces.  Why  did  they  kill  him  and  not  shoot  the  federal 
officer  or  any  body  else  ?  The  only  reason  appearing  is  be^ 
cause  be  did  not  obey  them  when  he  was  asked  to  come  out, 
or  to  surrender  his  pocket  book.  They  promised  the  same 
thing  to  others  whom  they  robbed,  by  drawing  their  pistols 
and  demanding  "  their  money  or  their  lives,"  which  is  a  com-, 
mon  mode  of  conducting  robberies.  This  transaction  might 
have  taken  plaoe  without  the  existence  of  war,  and  it  fur-, 
nished  no  evidence  that  a  state  of  war  did  exist  any  where. 
4  The  term  "  belligerent  forces,"  as  used  in  the  permit,  must 
be  confined  to  military  forces  as  such ;  and  in  view  of  the 
fact  that  a  state  of  war  or  rebellion  existed  in  the  south  at  the 
time  the  defendant  gave  the  permit  to  the  assured  to  go  there, 
it  can  not  well  be  conceived  that  it  was  contemplated  that  he 
was  required  to  avoid  any  other  than  the  active  forces  en- 
gaged in  war.  It  will  not  do  for  the  defendant  to  insist  that 
any  person  who  saw  fit  to  kill  and  rob  was  a  belligerent,  within 
the  meaning  of  the  term  used  in  the  permit.  And  the  diffi-* 
culty  on  the  part  of  the  defendant  of  making  proof  can  not  aid 
it.  The  defendant,  for  a  consideration,  voluntarily  made  the 
contract,  with  all  burdens  and  hazards  incident  to  it.  The 
defendant,  therefore,  would  not  have  been  entitled  to  have 
the  evidence  submitted  to  the  jury,  if  a  request  to  do  so  had 
been  made  to  the  court.  There  was  no  evidence  to  authorize 
or  support  a  verdict  for  the  defendant. 

II.  The  evidence  of  Walker,  to  show  the  declarations  of 
the  assured  respecting  his  understanding  of  the  purport  of  the 
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iBnitten  permit,  and  of  the  witness  Phelps,  offered  to  show  the 
different  rates  of  risk,  for  the  purpose  of  giving  character  to 
the  permit  in  question,  were  properly  excluded.  This  evi- 
dence was  not  competent  to  vary  the  terms  of  the  written 
instrument.    That  needed  no  explanation. 

III.  The  verdict  is  right  on  the  merits.  A  new  tritd  ought 
to  be  denied. 

Thom'pBon  &  MilU^  for  the  defendant,  I.  Philip  J.  Welts 
at  the  time  of  his  death  was  in  the  military  service  of  the 
United  States.  He  was  superintendent,  employed  by  the 
quartermaster's  department  of  the  United  States  army,  in 
charge  of  constructing  bridges  on  a  line  of  railroad  in  the 
hands  of  the  United  States  military  authorities,  used  solely 
in  aid  of  military  operations.  He  was  enrolled  on  the  pay 
rolls  of  the  United  States  army  and  was  paid  by  a  paymaster 
of  the  United  States. 

II.  The  court  will  take  judicial  notice,  (1.)  Of  the  exist- 
ence of  the  war  and  of  the  rebellion  and  of  its  territorial 
extent,  and  of  the  civil  divisions  of  the  country  and  their 
location  and  lines  of  latitude  and  longitude,  and  of  procla- 
mation for  a  peace.  (1  Oreenl,  Ev.  pp,  8, 10, 16.)  (2.)  That 
the  state  of  Tennessee  was  below  the  line  of  the  thirty-sixth 
degree  of  north  latitude  and  at  the  time  of  Welt's  death  was 
in  a  state  of  war  or  rebellion,  and  under  martial  law  and  the 
act  of  habeas  corpus  suspended  therein.  This  upon  two 
grounds:  1st.  The  proclamation  of  the  president  of  the 
United  States  so  declaring ;  and  2d.  As  a  matter  of  public 
history  affecting  the  whole  people.  (16  California  S.  220.) 
(3.)  It  will  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  prior  to  the  existence  of  war  or  rebellion  in  Ten- 
nessee, a  condition  of  peace  prevailed.  (People  v.  McLeodj 
1  HiU,  ZTI.) 

III.  The  policy,  and  the  permit  of  September  17, 1864,  are 
to  be  treated  and  construed  together,  and  the  two  form  the 
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contract  between  the'  parties.     {Baldwin  v.  New  Torh  Life 
Ins,  Co,,  3  Bo8w.  530.) 

IV.  Welts  lost  his  life  from  the  casutdties  or  consequences 
of  war  or  rebellion.  1.  Bnt  for  the  existence  of  war,  his 
death  would  not  have  been  occasioned  in  the  manner  in  which 
it  was.  No  such  band  of  robbers  or  guerillas  would  be 
abroad,  in  a  time  of  peace.  It  was  the  lawless  state  of 
society  which  is  a  consequence  of  war  that  enabled  such 
bands  to  prowl  about,  murdering  and  robbing  whomever  they 
met.  2,  At  the  time  of  his  death  Welts  was  in  the  employ 
of  the  government,  on  a  railroad,  the  use  of  which  by  the 
government,  was  made  necessary  only  by  reason  of  the  war, 
and  his  employment  there  was  a  consequence  of  the  war,  and 
his  death,  was  a  direct  consequence  of  that  employment, 
3.  The  band  of  men  who  shot  Welts  were  guerillas.  They  came 
on  horseback,  in  the  day  time,  four  in  number,  one  in  com- 
mand, and  were  armed,  roaming  the  country  robbing,  killing 
and  destroying.  Guerillas  or  bands  of  robbers  like  this  do 
not  exist  in  a  time  of  peace.  They  are  an  outgrowth,  a  con-* 
sequence  of  a  state  of  war,  and  any  act  of  theirs  is  a  conse> 
queijce  of  war.  4  The  presumption  is,  that  previous  to  the 
war  and  rebellion,  parties  of  men  like  these  were  not  allowed, 
nor  would  dare  iii  open  day  in  a  public  place,  to  shoot  down 
a  man,  as  was  done  in  the  case  of  Welts.  Upon  this  pre-^ 
sumption,  also,  the  death  of  Welts  was  a  direct  consequence 
of  the  war,  whether  the  parties  who  caused  it  were  robbers, 
guerillas  or  soldiers.  5.  It  is  not  necessary  that  Welts 
should  have  been  killed  in  battle,  or  on  a  march,  to  come 
within  the  term  used  in  the  permit,  "casualties  or  conse- 
quences of  war.''  It  is  sufficient  that  his  death  was  in  any 
way  caused  by  or  was  the  result  of  the  war.  (St  John  v. 
Am.  Mut.  Fire  and  Marine  Ins.  Co.,  11 N.  Y.  Bev.  516. 
Tilton  V.  Hamilton  Fire  Ins.  Co.,  1  Bosw.  367.) 

V.  This  band  of  men  were  part  of  the  belligerent  forces  op- 
posed to  the  government  of  the  United  States.  No  one  friendly 
to  the  United  States  would  war  upon  its  defenders.    On  one 
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occauon  they  came  in  search  of  a  person  wearing  federal  uni- 
form,  and  on  another  they  robbed  a  federal  officer,  and  at  the 
time  Welts  was  killed,  the  person  in  command  of  the  party 
inqmred  for  the  foreman  of  the  men,  and  on  learning  that 
Welts  was,  shot  him,  during  which  his  companions  were 
robbing  the  others.  The  fact  of  their  robbing  a  '^citizen,'' 
is  no  proof  to  the  contrary ;  as  it  does  not  appear  whether 
such  citizen  was  loyal  or  disloyal  to  the  United  States.  If 
loyal,  and  such  is  the  presumption,  that  fact  furnishes  ample 
reason  for  their  conduct  toward  him,  and  tends  to  prove  their 
belligerent  character. 

VI.  By  the  permit  of  September  17,  1863,  the  defendant 
only  waived  the  clause  in  the  policy  prohibiting  the  insured 
from  passing  below  the  thirty-sixth  degree  of  north  latitude, 
and  the  only  additional  risk  they  assumed  and  the  extra  pre- 
inium  covered,  was  the  effect  of  the  climate  upon  the  health 
of  the  insured,  below  that  degree  of  latitude ;  in  other  words^ 
the  permit  covered  only  a  "climate  risk"  and  none  other. 

By  the  Oourtj  E.  Dabwin  Smith,  J.  The  circuit  judge 
having  taken  the  case  from  the  jury  and  directed  a  verdict 
for  the  plaintiff,  the  only  question  arising  upon  the  exception 
to  such  order  and  decision  is,  whether  there  was  any  evidence 
in  the  case  sufficient  to  have  warranted  a  verdict  for  the  de- 
fendant. 

Upon  the  facts  of  the  case  there  is  very  little  room  for 
dispute.  The  plaintiff's  husband  was  killed  in  the  state  of 
Tennessee,  and  south  of  the  line  of  the  thirty-sixth  degree  of 
north  latitude,  by  a  roving  band  of  banditti,  thieves  and  rob- 
bers, such  as  infested  all  the  border  states  during  the  war. 
The  death,  occurring  at  such  place  and  under  such  circum- 
stances, clearly  avoids  the  policy,  unless  it  is  covered  and  saved 
by  the  permit  or  consent  indorsed  upon  the  policy,  of  the  date 
of  September  17, 1864. 

By  this  permit  Welts  was  permitted  to  pass,  by  the  usual 
route  and  means  of  public  travel,  to  any  part  of  the  United 
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States  south  of  the  thirty-sixth  degree  of  north  latitude,  and 
reside  there,  or  return,  during  the  term  of  one  year  from  the 
date  of  such  permit,  without  prejudice  to  said  policy ;  pro- 
Tided,  and  the  said  permit  was  issued  with  the  understanding 
and  agreement  of  the  parties  in  interest,  ^^that  the  said  Welts 
was  not  insured  by  said  policy  against  death  from  any  of  the 
casualties  or  consequences  of  the  war  or  rebellion,  or  from 
belligerent  forces,  in  any  place  where  he  may  be."  If  this 
permit  had  not  been  given  when  all  that  part  of  the  United 
States  south  of  the  thirty-sixth  degree  of  north  latitude  was 
in  a  state  of  insurrection  and  war,  and  covered  more  or  less 
with  hostile  armies,  I  should  have  considered  that  Welts 
came  to  his  death  from  the  causes  covered  by  the  proviso, 
and  excepted  from  the  policy.  But  he  was  permitted  to  go 
into  any  or  all  the  insurrectionary  states  south  of  the  line  of 
the  thirty-sixth  degree  of  north  latitude ;  the  insurers  well 
knowing,  as  well  as  the  assured,  of  the  existence  of  the  war 
of  the  rebellion  in  all  of  these  states^  The  assured  paid  an 
extra  premium  for  such  permit.  He  was  killed  where,  under 
the  permit,  he  had  a  right  to  be.  He  was  not  killed  by  rebels 
in  any  encounter  of  arms.  He  was  engaged  in  no  battle,  or 
near  any.  He  was  twenty  miles  or  more  in  the  rear  of  the 
United  States  forces  at  Nashville,  and  it  does  not  appear 
that  there  was  any  rebel  force  at  the  time  north  of  the  Cum- 
berland. He  was  not  exposed  to  any  war  peril,  except  such 
as  existed  through  all  the  peaceful  parts  of  Kentucky  and 
Tennessee.  Having  the  right  to  be  in  the  place  in  which  he 
was  killed,  the  risk  Welts  then  run  was  one  covered  by  the 
permit.  He  was  engaged  in  no  warlike  enterprise.  He  was 
simply  rebuilding  railroad  bridges  far  in  the  rear  of,  and  away 
from,  any  hostile  forces*  The  band  by  which  he  was  killed  were, 
it  seems,  mere  roving  robbers,  robbing  union  men  and  rebels 
alike.  They  did  not  interfere  with  the  work  in  which  Welts 
was  engaged.  They  did  not  destroy  railroads  or  bridges,  or 
make  prisoners  of  any  persons  in  Welts'  company,  or  others. 
They  merely  robbed  the  members  of  the  company  of  their 
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money,  making  no  demonstrations  indicating  that  they  were 
confederate  Boldiers,  or  acting  in  the  interest  of  the  rebel 
government.  It  is  true  that  Welts  ran  the  peril  of  encoun- 
tering such  robbers  by  going  into  Tennessee^  but  this,  I  think, 
was  part  of  the  risk  contemplated  by  the  permit.  The  same 
peril  would  have  been  encountered  if  he  had  been  traveling 
quietly  in  that  section  of  country,  simply  passing  from  one 
place  to  another  in  any  part  of  the  United  States  south  of 
the  line  of  thirty-six  degrees  of  north  latitude. 

This  permit  is  to  be  construed  with  reference  to  the  known 
condition  of  the  country  at  the  time  it  was  given,  and  the 
parties  must  both  be  deemed  to  have  known  what  the  ordi- 
nary perils  were  in  the  country  where  the  insured  proposed 
to  go,  and  their  contract  must  be  interpreted  in  the  light  of 
this  assumption. 

I  think,  therefore,  that  the  proper  disposition  was  made  of 
the  case  at  the  circuit,  and  that  a  new  trial  should  be  denied^ 
and  judgment  ordered  upon  the  verdict. 

Judgment  for  the  plaintifEl 

[MoirBOB  QsiTBRAXi  Tbbm,  September  8, 1866.    7r«2to,  B.  Ikih»in  Smith  and 
JbkmoHf  JoBtloes.] 


McAbthur  1)8.  PeasiI. 

Wliere  a  aberifl!  upon  an  ezecation  against  the  body,  anests  the  defendant^  and  | 

negligently  pennitB  him  to  escape,  and  then  retnrns,  npon  the  ezecation,  that  i 

the  defendant  can  not  be  found  in  his  county,  this  is  a  fiilse  return. 

Such  a  return  fixes  the  bail,  and  can  not  h^  questioned  in  an  action  against 
tlym,  upon  their  undertaking.  It  can  only  be  questioned  in  an  action  direcUy 
aipiinst  the  sheriff,  for  a  fldse  return. 

Such  an  action  may  be  brought  by  the  bail,  upon  an  allegation  that  in  conse- 
quence of  the  sheriff's  hlae  return,  they  were  charged  as  bail,  and  compelled 
to  pay  the  Judgment* 
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The  role  is  the  same  where,  although  the  eTidence  does  not  authorize  the  oovrt 
to  assome  that  an  arrest  was  in  ftct  made,  it  clearly  appears  that  one  might 
and  should  hare  been  made.    Fer  Jonirsoir,  J. 

IN  December,  1857,  John  Lent  commenced  an  action  against 
Robert  McArthnr,  in  which  the  latter  was  liable  to  arrest^ 
and  was  arrested.  To  secure  his  release  from  such  arrest, 
the  plaintiff  and  one  McYean  became  his  bail  and  executed 
the  undertaking  provided  by  law.  Lent  obtained  judgment 
and  issued  an  execution  against  the  property  of  the  defend^ 
ant  in  that  action,  which  was  returned  unsatisfied.  He  then 
issued  an  execution  directed  to  the  defendant  herein  as  sheriff, 
against  McArthur's  person,  which  was  returned  that  he  could 
not  be  found  in  the  county.  The  plaintiff  alleges  that  the 
sheriff  arrested  McArthur  on  this  execution  and  carelessly 
and  negligently  suffered  McArthur  to  escape  from  his  cus- 
tody, and  that  the  sheriff's  return  that  McActhur  could  not 
be  found  was  false,  and  that  thereby  the  bail  were  charged  in  an 
action  brought  by  Lent,  and  had  to  pay  the  judgment.  The 
plaintiff  gave  evidence  tending  to  prove  the  arrest  and  negli- 
gent escape  of  McArthur.  The  defendant  gave  evidence  tend- 
ing to  prove  that  there  was  in  fact  no  arrest.  The  evidence 
showed,  however,  that  the  defendant  might  have  arrested 
McArthur.  The  plaintiff  proved  a  judgment  in  the  action 
of  Lent  against  herself  and  McYean  on  the  undertaking  of 
bail,  in  which  she  set  up  the  arrest  of  McArthur  by  the 
defendant,  and  his  being  suffered  to  escape,  and  in  which 
action  judgment  passed  against  the  defendants.  The  plain- 
tiff having  rested  the  case,  the  defendant,  by  his  counsel, 
moved  the  court  to  nonsuit  the  plaintiff  on  the  following 
grounds  t  1st.  That  the  record  given  in  evidence  by  the  plain- 
tiff in  the  action  in  the  favor  of  John  Lent,  upon  the  under- 
taking of  bail  against  the  plaintiff  in  this  action  and  Eobert 
McVean,  the  same  facts  involved  in  this  action  having  been 
put  in  issue  and  litigated  and  determined  against  them,  was 
conclusive  and  a  bat  m  this  action,  and  by  which  the  plain- 
tiff in  this  action  was  estopped.    2d.  That  the  plaintiff*  can 
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not  maintain  this  action  separately  from  the  said  Robert 
McYeajQ,  her  joint  co-obligor  npon  the  undertaking  of  bail, 
he  being  a  necessary  party  thereto ;  and  3d.  That  the  bail, 
being  strangers  to  the  action  in  which  the  alleged  false  return 
was  made,  can  not  maintain  this  action  against  the  sheriff. 

The  court  overruled  the  motion,  and  the  defendant  excepted 
to  the  decision. 

The  judge  decided  there  was  no  question  of  fact  for  the 
jury,  and  directed  a  verdict  for  the  plaintiff.  The  case  comes 
before  the  court  on  a  motion  for  a  new  trial,  on  exceptions, 
ordered  to  be  heard  in  the  first  instance  at  a  general  term. 

Geo.  F.  Danforthy  for  the  plaintiff.  I.  The  return  indorsed 
upon  the  execution  against  the  body  of  Robert  McArthur 
was  properly  received  in  evidence.  It  was  not  necessary  to 
describe  the  defendant  in  his  official  capacity.  {Curtis  v. 
Fay,  37  Barb.  64.     1  Denio,  327.) 

II.  The  motion  for  nonsuit  was  properly  denied.  (7  Pick. 
551.  17  Mass.  Sep.  591,  600.  2  Phil  Ev.  369,  Edw.  ed.) 
1.  The  plaintiff  can  maintain  Hiis  action^  and  without  join- 
ing her  co-surety.  She  alone  paid  the  full  amount  of  the 
judgment  which  had  been  recovered  against  the  bail.  2.  But 
if  Robert  McVean,  the  co-surety,  was  a  necessary  party  to 
the  action,  the  facts  making  him  so  appeared  upon  the  face 
of  the  complaint,  and  the  objection  not  having  been  |taken 
by  demurrer  or  answer,  can  not  now  be  raised.  {Code, 
S§  144,  148.) 

III.  The  court  properly  directed  a  verdict  for  the  plaintiff. 
(7  Wend.  352.  10  id.  367.)  1.  No  request  was  made  by 
the  defendant's  counsel  to  go  to  the  jury.  {WincheU  v. 
Hicka,  18  N.  T.  Bep.  558,  565.)  2.  Nor  did  he  point  out 
any  specific  question  as  one  proper  to  be  submitted  to  them. 
3w  Nor  was  there  any  question  to  be  submitted  to  them.  The 
action  was  to  recover  damages  sustained  by  the  plaintiff  in 
consequence  of  the  false  return  made  by  the  defendant.  That 
the  return  was  false,  was  proven  by  the  witnesses  on  both 
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BideSi  Bobert  McArthar,  the  defendant  in  the  execution,  on 
the  part  of  the  plaintiff,  proved  an  actual  arrest  by  the  de- 
fendant's deputy.  In  this  he  was  sustained  by  several  wit- 
nesses. On  the  part  of  the  defendant  it  was  denied  that  any 
arrest  was  made,  but  it  was  not  denied  that  (1.)  The  deputy 
of  the  defendant  had  the  execution  for  the  arrest  of  the  de- 
fendant therein.  (2.)  That,  with  this  execution  in  his  hands, 
he  proceeded  to  the  residence  of  the  defendant,  and  there  had 
him  in  view,  conversed  and  walked  with  him,  and  had  him 
under  his  control.  This  was  on  the  16th  day  of  October, 
the  day  he  received  the  execution ;  the  17th  day  of  October 
was  Sunday,  and  on  Monday,  the  18  th  day  of  October,  the 
defendant  returned  upon  the  execution  that  he  could  not  find 
the  defendant  in  his  county.  (3.)  After  the  interview  above 
referred  to,  the  officer  never  again  returned  to  the  premises 
of  the  execution  debtor,  or  looked  for  or  inquired  after  him, 
but  on  Monday,  the  18th,  returned  that  he  could  not  find 
him.  Upon  either  state  of  facts  the  defendant  was  liable ;  for 
an  escape  after  arrest ;  or  for  failing  td  arrest,  having  the  op^ 
portunity  to  do  so ;  or  for  failing  to  use  any  endeavor  to  arrest. 
(Hinman  v.  Borden,  10  Wend.  367*  Tomlinson  v.  -Howe, 
Lalor's  Sup.  411.  Esp.  176.  7  Wend.  352.)  (4.)  It  is 
of  no  importance  that  the  complaint  alleges  an  actual  arrest 
and  escape,  inasmuch  as  it  also  alleges  the  material  fact,  as 
a  distinct  allegation,  that  ^^  the  defendant  falsely  made  return 
to  the  said  execution  that  the  said  Bobert  McArthur  could 
not  be  found."  This  fact  warranted  the  judgment.  (  Wright 
V.  Hooker,  10  N.  Y.  JSep.  51.  Bobinson  v.  Wheeler,  25 
id.  262.) 

IV.  The  record  of  judgment  in  the  action  of  John  Lent 
against  the  present  plaintiff  and  her  co-surety  constituted  no 
bar  to  this  action.  In  that  action  the  sheriff's  return,  that 
the  executor  debtor  could  not  be  found,  was  conclusive 
against  the  defendants,  and  could  not  be  controverted,  and  by 
virtue  of  it  the  then  plaintiff  recovered.  (11  Barb.  643.) 
This  action  is  against  the  party  whose  false  act  caused  that 
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recovery  and  the  injury  complained  of^  and  in  it  the  plaintiff 
may  controvert  the  return.     {See  cases  under  2d  point) 

W.  F.  Cogswell,  for  the  defendant.  I.  The  plaintiff  can 
not  maintain  this  action  against  the  defendant  upon  the  facts 
as  averred  or  proved.  She  was  a  stranger  to  the  action  in 
which  the  alleged  false  return  was  made^  and  the  defendant 
as  sheriff  owed  her  no  duty ;  on  the  contrary,  she,  as  one  of 
the  bail  of  McArthur,  owed  him  the  duty  of  seeing  that 
McArthur  should  at  all  times  render  himself  amenable  to  the 
process  of  the  court)  and  not  escape  therefrom.  She  was  the 
custodian  of  the  defendant  in  the  execution,  and  it  was  her 
duty  to  surrender  him  to  the  sheriff;  until  she  did,  she  was 
not  discharged  from  her  liability  as  bail.  (See  Code,  §  191.) 
But  it  is  a  sufficient  answer  to  the  plaintiff's  case,  that  the 
defendant  owed  the  plcdntiff  no  duty,  and  that  therefore  no 
n^ligence  on  his  part  would  give  her  a  right  of  action. 
(Bank  of  Borne  v.  Mott,  17  Wend.  554.    9  Mass.  Bep.  251.) 

II.  The  plaintiff  could  not  maintain  this  action ;  certainly 
she  could  not  recover  the  measure  of  damages  awarded  to  her, 
because  she  had  a  perfect  remedy  by  surrendering  the  defend- 
ant in  the  execution  at  any  time  .within  twenty  days  after  the 
action  was  commenced  against  her,  under  section  191  of  the 
Code.    This  point  was  raised. 

III.  The  judgment  in  the  action  of  Lent  against  McAr- 
thur was  conclusive  evidence  that  the  defendant  had  not 
a  rested  and  suffered  to  escape  the  defendant  in  the  execu- 
tion. The  matter  was  directly  in  issue  and  determined  against 
the  present  plaintiff.    (3  Oreenleaf,  67.    28  JV.  Y.  Bep.  72.) 

IV.  The  court  erred  in  directing  a  verdict  for  the  plaintiff. 
It  should  have  submitted  to  the  jury  the  question  whether 
there  was  in  fact  an  arrest  and  escape,  instructing  them  at 
the  same  time  that  if  there  was  no  arrest  the  plaintiff  could 
not  succeed.  The  evidence  upon  the  question  of  whether 
there  was  an  arrest  in  fact,  was  conflicting.  Gould,  the 
deputy,  testified  that  there  was  no  arrest  made.    The  court 
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could  have  instnicted  the  jury  as  it  did,  only  upon  the  idea 
that  the  defendant  was  liable,  if  he  neglected  to  arrest.  This 
is  certainly  untenable.  The  plaintiff  was  bound  that  the  pris- 
oner should  render  himself  amenable  to  the  process,  actively 
and  positively ;  not  merely  that  the  sheriff  might  by  diligence 
find  him.  The  defendant  did  not  owe  the  plaintiff  the  duty 
of  seeking  the  prisoner ;  but  the  duty  and  the  obligation  was 
upon  her.  To  maintain  the  ruling  at  the  circuit  is  to  reverse 
the  right  reason  of  things.  That  ruling  proceeds  upon  the 
idea  that  the  sheriff  owed  the  same  duty  and  was  responsible 
for  the  same  neglect  to  the  plaintiff  in  this  action,  that  he  was 
to  the  plaintiff  in  the  execution.    This,  we  contend,  is  not  so. 

E.  Dabwih  Smith,  J.  It  is  quite  clear,  I  think,  upon  the 
evidence,  that  the  defendant's  deputy,  Grould,  upon  the  exe- 
cution against  the  body  of  McArthur,  duly  arrested  said 
McArthur  and  held  him  in  his  custody,  or  under  his  control, 
and  negligently  permitted  him  to  escape.  The  retUm  of  the 
defendant  upon  such  execution  that  the  said  McArthur  could 
not  be  found  in  his  county,  was  therefore  clearly  a  false  return^ 
(Hinman  v.  Borden^  10  Wend,  367.)  This  return  fixed  the 
bail,  and  could  not  be  questioned  in  an  action  against  them 
upon  their  undertaking.  It  could  only  be  questioned  in  an 
action  directly  against  the  sherriff,  for  a  false  return.  {Brad- 
ley V.  Bishop^  7  Wend.  362.  Boomer  v.  Laine^^  10  id.  525.) 
Such  is  this  action,  and  I  do  not  see  why  the  plaintiff  was 
not  entitled  to  recover,  and  why  the  direction  given  by  the 
circuit  judge  to  the  jury  to  find  a  verdict  for  the  plaintiff 
was  not  entirely  right  and  proper.  Upon  the  whole  evidence, 
and  even  upon  the  testimony  of  the  deputy  Gould,  the  jui7 
could  not  have  found  that  the  return  was  not  false,  and  it 
was  therefore  useless  to  submit  that  question  to  them. 

But  it  is  urged  upon  us  that  the  plaintiff  can  not  main- 
tain an  action  against  the  sheriff  for  the  false  return,  even 
conceding  it  to  be  false,  on  the  ground  that  the  sheriff  owed 
no  duty  to  the  bail.    The  case  of  Harrington  v.  Ward^ 
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(9  Mass,  B.  251,)  is  cited  in  support  of  this  view.  In  that 
case  an  action  was  brought  against  the  sheriff  for  the  neglect 
of  one  of  his  deputies  in  the  service  of  an  execution  against 
property.  The  plaintiff  in  the  action  was  a  stranger  to  the 
suit  in  which  the  execution  was  issued,  and  the  court  properly 
held  that  ^'no  action  lay  against  the  sheriff  either  for  his  own 
default  or  that  of  his  deputy,  but  at  the  suit  of  one  to  whom 
the  sheriff  is  bound  by  the  duty  of  his  office."  But  this 
doctrine  can  not  apply  as  to  bail.  They  are  connected  with 
the  action,  and  are  privies  to  it  in  a  certain  sense.  They  are 
responsible  for  the  payment  of  the  debt  if  the  defendant  does 
not  pay  it  or  render  himself  in  execution,  and  the  remedy 
against  them  depends  upon  the  sheriff's  return  upon  an  execu- 
tion against  the  body  of  the  principal  The  bail  therefore 
have  the  highest  interest  in  the  proper  discharge  of  his  duty 
by  the  sheriff,  and  the  sheriff  must  owe  them  a  duty  in  this 
connection.  A  false  return  by  him  which  charges  the  bail 
affects  them,  rather  than  the  plaintiff  in  the  execution.  In  an 
action  against  the  bail  we  have  seen  that  the  sheriff's  return' 
of  a  "now  est  inventus"  is  conclusive.  It  would  be  highly 
unjust  and  unreasonable  if,  under  such  circunmstances,  the 
bail  could  have  no  redress  against  the  sheriff  for  a  false  re- 
turn. In  the  case  of  Bradley  v.  Bishop^  (7  Wend,  supra,) 
which  was  an  action  against  bail,  in  which  they  attempted 
to  show  that  the  return  was  false  and  that  the  sheriff  might 
have  arrested  the  principal,  the  court  overruled  the  defense  ; 
Chief  Justice  Savage  saying,  in  the  opinion,  that  the  party 
had  a  remedy  against  the  sheriff,  in  a  proper  action. 

The  case  of  Kidde  v.  Parting  (7  Greenl.  80,)  is  quite  to 
the  point.  The  action  was  by  the  bail,  against  the  sheriff, 
for  a  false  return  upon  a  ca.  sa.,  whereby  the  plaintiff  was 
charged  with  the  debt  and  obliged  to  pay  the  same — a  case 
precisely  like  the  present.  The  plaintiff  had  a  verdict  at  the 
circuit,  which  was  affirmed  by  the  court  in  banc ;  and  I  can 
hardly  conceive  how  there  can  be  any  doubt  that  a  recovery 
was  proper  in  such  a  case.    The  contract  of  the  bail  is  that 
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the  defendant  shall  be  amenable  to  process  against  his  body. 
He  is  amenable  for  the  discharge  of  his  bail  if  once  arrested 
or  within  the  power  of  the  sheriff^  upon  final  process  against 
his  body.  The  obligation  of  the  bail  is  then  MfiUed,  and 
he  is  completely  exonerated  and  discharged  from  further  lia- 
bility or  duty  in  respect  to  his  principal.  The  bail  in  this 
case  undoubtedly  had  the  right^  under  section  191  of  the 
CodCy  within  twenty  days  after  suit  was  commenced  against 
them^  to  have  surrendered  the  principal  to  the  sheriff  in  ex- 
oneration of  themselves  as  such  bail.  But  if  the  defendant 
had  been  duly  charged  in  execution  before  that  time,  and  been 
permitted  to  escape  by  the  sheriff,  the  bail  was  clearly  dis- 
charged, and  I  can  not  see  that  they  were  bound  to  take  any 
steps  to  look  up  the  principal  But  it  does  not  appear  that 
it  was  possible  for  them  to  surrender  the  principal,  before 
they  were  absolutely  fixed  for  the  debt. 

I  think  the  case  was  therefore  rightly  disposed  of  at  the 
circuit,  and  a  new  trial  should  be  denied. 

Johnson,  J.  If  the  sheriff  or  his  deputy  had  arrested 
Bobert  McArthur,  the  defendant  in  the  execution,  as  the 
plaintiff  alleges  in  his  complaint,  such  arrest  would  clearly 
have  exonerated  the  plaintiff  as  his  bail ;  for  the  condition 
of  her  undertaking  was  that  Bobert  should  be  amenable  to 
the  process  of  the  court.  In  that  view  of  the  case  the  de- 
fendant's false  return  could  in  no  wise  render  her  liable,  or 
prejudice  her  rights  in  any  respect.  She  had  the  right  to 
show,  in  the  action  against  her  upon  the  undertaking,  that 
she  had,  in  fact,  been  exonerated  by  the  arrest.  But  the 
defendant  took  issue  upon  the  allegation  that  he  had  in  &ct 
arrested  Bobert,  and  gave  evidence  tending  to  show  that 
he  did  not  in  fact  arrest  him,  though  he  was  in  a  situation  to 
have  done  it  without  difficulty.  As  the  defendant  denies  and 
controverts  the  fact  of  the  arrest,  and  as  it  appears  that  the 
plaintiff  did  not  succeed  upon  that  issue,  in  her  defense  to 
the  action  of  Lent  against  her  upon  the  undertaking,  it  can 
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not  be  assumed  that  the  arrest  was  made.  But  it  does  ap- 
pear beyond  all  dispute  or  contradiction  that  it  might  and 
should  have  been  made.  The  statute  (2  B.  8.  382,  §  32,) 
makes  it  the  duty  of  the  sheriff,  upon  such  an  execution 
coming  to  his  hands,  to  use  all  reasonable  endeavors  to  exe- 
cute the  same,  notwithstanding  any  directions  he  may  receive 
ftom  the  plaintiff  or  his  attorney.  The  statute  very  plainly, 
by  the  clearest  implication,  imposes  this  duty  upon  the  sheriff 
for  the  benefit  of  the  bail.  If  it  is  a  duty  which  the  sheriff 
owes  the  bail,  in  the  exercise  of  his  official  functions,  there  is 
such  a  legal  privity  between  them  as  will  enable  the  bail  to 
maintain  an  action  for  a  neglect,  as  willful  omission,  to  per- 
form such  duty,  to  the  injury  of  the  bail.  In  Bradley  v. 
Biahopy  (7  Wend.  352,)  the  court  expressed  the  opinion  that 
the  bail  might  have  a  remedy  against  the  sheriff,  in  such  a 
case.  It  was  held,  however,  in  that  case,  that  the  bail  could 
not  set  up  the  omission  of  the  sheriff  to  perform  his  duty, 
in  an  action  by  the  plaintiff  in  the  judgment,  without  show- 
ing fraud  or  collusion  on  the  part  of  the  plaintiff.  {See  also 
Bishop  V.  Early  17  Wend,  316.)  I  am  of  the  opinion,  there- 
fore, that,  as  the  case  stood,  the  verdict  was  properly  ordered, 
jond  a  new  trial  should  be  denied. 

WsLLBS  J.  concurred. 

New  trial  denied. 

[MoHBos  Qbkbba^  Tbbm,  September  8, 1866*    VOitj  JS.  Danom  Smith  and 
Jaknam,  Jiutioee.] 


\ 


432  CASES  IN  THE  SUPREME  COURT, 


Lathbop  and  Hunting  vs.  Kneeland  and  TuELit, 

administiBtorS;  &o. 

Where  all  the  capital  stock  of  a  corporation  is  subsoribed  for  and  taken,  at  the 
time  the  artides  of  incorporation  are  filed,  and  the  certificate  of  incorpora- 
tion, made  and  filed  as  required  by  law,  specifies  the  names  of  all  the  stock- 
holders, no  subsequent  subscribers,  by  merely  writing  their  names  in  the 
corporation  book,  and  affixing  a  number  of  shares  to  their  respecUve  names, 
can  acquire  a  right  to  any  shares  of  stock,  or  become,  by  such  an  act,  stock- 
holders of  the  corporation,  and  liable  as  such  for  its  debts. 

When  the  stock  in  a  corporation  is  once  all  taken,  the  corporation  has  no  more 

.  at  its  disposal,  unless  it  shall  get  back  a  portion  of  that  so  taken,  by  forfeit- 
ure; and  no  person  can  become  a  stockholder,  except  by  purchase  fipom  one 
of  the  original  subscribers,  or  his  assignee,  and  by  assignment  of  stock. 

A  corporation  can  not  increase  its  capital  stock  at  will,  in  any  manner,  or  t^ 
any  extent,  unless  it  is  authorized  to  increase  the  same,  by  its  charter,  and 
then  only  in  the  manner  prescribed.    I^er  JomrsoN,  J. 

Where,  in  an  action  by  creditors  of  a  corporation,  against  T.,  seeking  to  charge 
him  with  the  debt,  as  being  a  stockholder  of  the  corporation,  it  appeared 
from  the  evidence  that  all  the  capital  stock  was  taken  nearly  two  years  before 
the  subscription  by  T.  was  made ;  and  there  was  no  evidence  of  any  forfeit- 
ure of  any  stock  so  taken  originally,  or  of  any  transfer  to  T.  of  stock,  or 
increase  of  capital ;  Beld  that  there  being  no  evidence  to  show  that  he  ever 
held  any  stock,  or  that  the  right  to  any  ever  vested  in  him,  the  mere  &ct  that 
he  had  subscribed  for  stock,  in  the  book  of  the  corporation,  and  given  his 
note  for  the  amount,  was  not  sufficient  to  render  him  liable,  as  a  stockholder, 
for  the  debts  of  the  corporation. 

* 

MM,  also,  that  T.  was  not  stepped  by  the  subscription  of  his  name  upon  the 
corporation  book,  from  denying  that  he  was  a  stockholder. 

rpHIS  action  was  brought  by  the  plaintiffs  against  the  de* 
1  fendants,  as  administrators  of  Amasa  Tuell^  deceased,  on 
a  liability  alleged  to  have  been  incurred  by  their  intestate  by 
reason  of  his  being  a  stockholder  in  a  mining  corporation 
created  by  and  under  the  laws  of  the  state  of  Pennsylvania, 
called  the  "Geneva  Coal  Company."  The  cause  was  tried 
at  the  Yates  circuit,  in  March,  1862,  before  his  honor  Justice 
Welles,  and  a  jury.  The  plaintife  duly  recovered  a  judg- 
ment against  the  Geneva  Coal  Company  on  the  third  day  of 
November,  1857,  in  the  court  of  common  pleas  of  the  county 
of  Luzerne,  for  $5250.72,  with  interest  since  October  10, 
1857,  with  $5.41  costs,  for  xperchandise  sold  and  delivered 
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to  the  company  for  the  purpose  of  paying  their  miners^  labor- 
ers, &c.  and  for  merchandise  furnished  to  the  company.  An 
execution  was  issued  and  returned  unsatisfied.  The  Geneva 
Coal  Company  was  incorporated  und^r  and  in  pursuance  of 
the  general  act  of  1849,  of  the  state  of  Pennsylvania,  enti-» 
tied  ^^  An  act  to  encourage  manufacturing  associations  in  this 
commonwealth/'  and  the  supplement  thereto,  passed  April 
7,  1853,  and  the  further  supplement  thereto,  passed  in  the 
year  1854,  whereby  it  is  provided  that  the  stockholders  incor- 
porated in  pursuance  of  the  provisions  of  said  act,  shall  be 
jointly  and  severally  liablq  in  their  individual  capacities,  for 
debts  due  to  miners,  quarrymen  and  other  laborers  employed 
by  such  companies,  and  for  machinery,  provisions,  merchan- 
dise, country  produce  and  materials  furnished  for  said  com- 
panies respectively.  This  action  is  brought  for  the  purpose 
of  recovering  the  amount  of  the  plaintiffs'  claim  for  mer- 
chandise so  furnished  by  the  plaintiffs  to  the  Geneva  Goal 
Company,  in  pursuance  of  the  provisions  of  said  act.  On 
the  trial,  the  plaintiffs  gave  evidence  tending  to  prove  the 
above  facts,  and  that  the  defendants'  intestate  was  a  stock- 
holder in  the  company.  At  the  close  of  the  testimony  the 
defendants'  counsel  asked  the  court  to  nonsuit  the  plaintiffii 
on  the  ground  that  there  was  no  evidence  that  the  intestate 
of  the  defendants,  Amasa  Tuell,  was  ever  a  stockholder  of 
the  Geneva  Coal  Company.  That  from  the  plaintiffs'  own 
showing,  all  the  stock  allowed  by  statute  to  be  taken  or  held 
by  said  company  had  been  taken  and  subscribed  for,  and 
was  held  by  stockholders,  previous  to  the  27th  January,  1857, 
and  previous  to  the  time  when  the  plainti£G9  offered  to  prove 
the  intestate  became  a  stockholder,  and  consequently  the 
defendants'  intestate  could  not  take  or  hold  any  of  the  stock 
of  said  company,  and  was  not  and  could  not  become  a  stock- 
holder thereof.  Second,  that  the  plaintiffs  had  not  proved 
that  the  Geneva  Coal  Company  was  ever  a  corporation  duly 
organized  or  incorporated  pursuant  to  the  laws  of  the  state 
of  Pennsylvania.  Thiid^  that  from  all  the  facts  proved^  the 
Vol.  XLVI.  28 
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plaintifis  had  not  made  out  a  cause  of  action  against  the 
intestate  or  the  defendants.  Which  motion  the  justice^  be- 
fore whom  said  trial  was  had,  granted,  in  pursuance  of  the 
motion  of  the  defendants,  and  on  the  grounds  asked  for  bj 
the  defendants'  said  counsel,  then  and  there  nonsuited  the 
plaintiffs  upon  that  ground ;  to  which  ruling,  and  decision  of 
the  said  justice,  the  plaintiffs'  counsel  excepted.  The  plain* 
tiffs'  counsel  further  excepted  to  the  decision  and  ruling  of 
said  justice,  whereby  he  held  and  decided,  as  a  conclusioQ 
of  law,  that  there  was  no  evidence  that  Amasa  Tuell  was  a 
stockholder  in  said  company.  And  the  plainti£b'  counsel 
further  excepted  to  the  decision  and  ruling  of  the  said  jus^ 
tice,  whereby  he  refused  to  submit  the  said  cause  to  the  jury. 
The  exceptions  were  ordered  to  be  hear4  in  the  ^t  in-« 
stance,  at  a  general  term. 

Jolm  J.  Van  AUen^  for  the  plaintifb, 

CkarUa  8.  Bakery  for  the  defendants. 

S.  Pabwin  Smith,  J.  The  defendants'  counsel  moved  for 
a  nonsuit,  at  the  circuit,  upon  several  grounds  there  specified, 
and  the  circuit  judge  granted  the  motion,  and  directed  a  non- 
suit without  putting  his  decision  upon  either  of  the  partic-* 
ular  grounds  mentioned.  Upon  the  ground  that  the  plaintiff 
had  not  proved  that  the  Geneva  Coal  Oompaliy  was  ever  a 
corporation  duly  organized  or  incorporated  pursuant  to  the 
laws  of  the  state  of  Pennsylvania,  I  do  not  think  the  non'- 
suit  can  be  sustained.  The  general  acts  authorizing  the 
formation  of  corporations  for  mauufacturing  purposes  had 
been,  I  think,  substantially  complied  with  in  the  organization 
of  the  company.  The  company  had  an  organized  existence ; 
was  a  corporation  de  /ado;  was  allowed  by  the  authorities 
of  that  state  t6  exercise  corporate  franchises  for  several  years ; 
and  no  steps  were  taken  by  the  state  to  annul  its  charter  or 
deprive  it  of  its  assumed  corporate  rights.    The  act  under 
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which  the  Geneva  Coal  Company  became  incorporated  de- 
clared that  the  stockholders  should  be  jointly  and  severally 
liable  in  their  individual  capacities,  for  debts  due  to  miners, 
quarrymen  and  other  laborers  employed  by  such  companies, 
and  for  machinery,  provisions,  merchandise,  country  produce 
and  materials  famished  for  said  company,  respectively.  The 
plainti£b  proved,  I  think,  all  the  essential  facts  to  entitle 
them  to  recover  on  this  ground  what  they  claimed  under  this 
act,  if  they  had  duly  established  that  the  defendant  had  been 
or  was  a  stockholder  of  said  coal  company.  I^  this,  I  think, 
the  plainti&'  proof  entirely  failed.  The  certificate  of  incor- 
poration of  said  company,  made  and  approved  and  filed  as 
required  by  the  statutes  of  that  state,  certifies  that  David 
P.  Fuller,  F.  I.  Smith,  Daniel  Evans,  Samuel  Benedict, 
Smith  Sutherland  and  Philander  Bexford  desired  and  had 
agreed  to  form  a  company  under  the  provisions  of  the  gen^ 
eral  act  of  assembly  of  Pennsylvania,  for  mining  of  coal  and 
other  minerals,  &c.,  and  the  said  parties  certify  that  the  cor- 
porate name  of  said  company  shall  be  called  the  Geneva 
Coal  Company ;  that  the  capital  stock  of  said  company  sub- 
scribed is  $50,000,  divided  into  2500  shares  of  $20  each,  of 
which  one  fourth  had  actually  been  paid  in,  and  the  names 
of  the  subscribers  of  the  stock  are  as  follows,  viz.  Daniel  P. 
Fuller  and  Philander  Bexford  of  the  burgh  of  Pittston, 
Lucerne  county,  Penn.,  each  twelve  hundred  and  forty-six 
shares,  F.  I.  Smith,  David  Evans,  Smith  Sutherland  and 
Samuel  Benedict,  each  two  shares.  The  capital  of  $50,000 
is  thus  fully  subscribed  by  six  persons,  of  whom  the  defend- 
ant is  not  one.  Provision  is  made,  in  the  19th  section  of  the 
original  act,  for  increasing  or  diminishing  the  capital  stock 
of  every  company  organized  under  said  act,  but  there  is  no 
proof  that  the  capital  stock  of  the  Geneva  Coal  Company 
has  ever  been  increased  since  its  organization.  This  statute 
contemplated  that  all  the  corporators  should  subscribe  the 
original  articles  of  association  or  certificate  of  incorporation. 
3eptions  1  and  2  of  the  general  act  provide  for  the  filing  and 
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recording  of  the  original  certificate  in  the  office  of  the  8ecre« 
tary  of  the  commonwealth,  after  it  is  suhscribed  as  aforesaid, 
and  section  3  is  as  follows ;  ^' When  the  certificate  shall  have 
been  recorded  and  filed  as  aforesaid,  the  persona  who  shall 
have  signed  and  acknowledged  the  samey  and  their  succes-* 
sors;  shall  for  the  term  agreed  upon,  not  exceeding  twenty 
years  from  the  filing  of  such  certificate  in  the  office  of  the 
secretary  aforesaid,  be  a  body  politic  and  corporate  in  fact 
and  in  law,  by  the  name  stated  in  said  certificate,"  &c.  The 
persons  thus  signing  the  original  certificate  constitute  the 
corporation  and  are  the  stockholders  thereof.  No  provision 
is  made  for  taking  in  new  stockholders,  except  the  provision 
for  increasing  the  stock  above  mentioned,  in  section  19.  No 
person  can  become  a  stockholder  in  the  corporation,  as  I  can 
see,  except  by  purchase  from  one  of  the  original  subscribers 
and  by  assignment  of  stock.  The  defendant  is  not  proved  to 
have  acquired  any  of  the  original  stock  by  purchme  or  assign-^ 
ment  fi'om  either  of  the  original  stockholders,  and  he  could 
not  become  a  stockholder  in  any  other  way,  unless  the  capital 
stock  should  be  legally  increased  as  provided  for  as  above  stated 
in  section  19  of  the  said  act.  Unless  the  defendant  is  a  legal 
stockholder  in  said  company  he  can  not,  under  said  act,  be  in 
any  way  made  liable,  as  I  can  see,  for  any  of  the  debts  of  the 
said  coal  company.  It  is  not  claimed  that  he  became  liable 
for  said  debt  by  any  express  contract,  or  upon  any  other 
ground  than  as  a  stockholder  in  such  company.  He  clearly 
was  not  a  stockholder,  and  the  plaintiff  was  therefore  prop- 
erly nonsuited  at  the  circuit.  The  motion  for  a  new  trial 
should  therefore  be  denied. 

Johnson,  J,  It  was  for  the  plaintijBEs  to  establish  affirm- 
atively the  liability  of  the  intestate.  The  answer  denied 
each  and  every  allegation  of  the  complaint,  so  that,  in  addi- 
tion to  the  other  necessary  evidence,  it  devolved  on  the  plain- 
tiffis  to  show  that  the  defendants'  intestate  was  a  stockholder 
of  the  corporation  which  was  primarily  their  debtor.    For 
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this  purpose  they  introduced  the  book  of  the  corporation^  in 
which  the  subscribers  to  the  stock  thereof  had  severally  sub- 
scribed fQr  the  sama  By  this^  and  the  other  evidence,  it 
was  shown  that  the  defendants'  intestate  had  written  his 
name  in  this  book  and  put  opposite  to  it  fifty  shares.  This 
was  preceded  by  a  special  memorandum  that  one  half  the 
amount  was  to  be  transferred  to  Charles  C^  Miller.  This 
subscription  was  shown  to  have  been  made  on  the  27th  of 
January,  1857,  and  that  the  intestate  and  Miller  at  the  same 
time  gave  their  note  for  $200,  payable  at  ninety  days  there^ 
aftef,  for  the  first  two  installments^ 

The  principal  place  of  business  of  the  corporation  Was  in 
Luzerne  county^  Pennsylvania,  and  from  the  testimony  it 
appearo  that  it  commenced  its  business  operations  there  in 
April,  1865.  By  the  certificate  of  the  organization  of  the 
company,  which  was  filed  in  pursuance  of  the  statute  of 
Pennsylvania  under  which  the  company  was  organized,  on 
the  13th  of  April,  1865,  and  which  was  also  produced  in 
evidence,  it  appears  that  the  capital  stock  of  the  company 
was  $50,000,  divided  into  250p  shares  of  $20  each,  and  that 
the  whole  number  of  shares  had  then  been  subscribed  and 
taken,  and  one  fourth  of  the  whole  amount  actually  paid  in. 
There  is  nothing  to  show  that  any  of  these  shares  thus  sub- 
scribed and  taken  and  partly  paid  for  had  ever  been  forfeited, 
or  in  any  way  transferred,  after  they  were  originally  taken. 
The  whole  stock  having  been  subscribed  for  and  taken,  at  the 
time  the  articles  of  incorporation  were  filed  and  the  company 
became  a  legal  being,  it  is  manifest  that  subsequent  subscri- 
bers,  hj  merely  writing  their  names  in  the  corporation  book, 
and  affixing  a  number  of  shares  to  their  respective  names, 
could  acquire  no  right  to  any  shares  of  stock,  or  become  by 
such  an  act  stockholders  of  the  corporation.  There  was  then 
no  stock  left  for  them  to  take;  and  as  they  could  get 
nothing,  the  subscription  would  be  wholly  nugatory.  A  per- 
son who  subscribes  regularly  to  the  stock  of  a  corporation 
becomes  a  stockholder  in  virtue  of  his  subscription,  and  espe- 
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cially  flp  after  he  has  paid  a  portion  of  his  subsoription. 
This  was  expressly  held  in  Spear  Vi  Crawford^  (14  Wmi, 
20.)  In  that  case  the  subscriber  had  paid  no  portion  of  lus 
subscription,  nor  had  he  done  any  act  whatever  as  a  stock* 
holder,  and  yet  the  court  held  that  he  was  a  stockholder,  and 
as  such  liable  for  the  debts  of  the  corporation  to  the  amount 
of  the  stock  subscribed  for  by  him.  When  the  stock  is  once 
all  taken,  the  corporation  has  no  more  at  its  disposal,  unless 
it  shall  get  back  a  portion  thus  taken,  by  forfeiture.  This  it 
is  not  shown  to  have  done,  in  the  case  before  us.  If  it  is 
taken,  and  none  of  it  forfeited,  the  only  way  any  person  could 
afterwards  acquire  any  shares,  by  any  possibility,  would  be  by 
transfer  from  some  one  holding  stock  as  an  original  taker 
or  as  transferee.  The  corporation  can  not  increase  its  cap- 
ital stock  at  will,  in  any  manner,  or  to  any  extent,  unless 
it  is  authorized  to  increase  by  its  charter,  and  then  only  in 
the  manner  prescribed.  It  is  not  shown  or  pretended  that 
the  corporation  in  question  had  increased  its  capital,  and  it 
will  not  be  presumed  to  have  done  so^  It  appearing  from 
the  evidence  that  all  the  capital  stock  was  taken  nearly  two 
years  before  the  subscription  by  the  intestate,  and  there  being 
no  evidence  of  any  forfeiture  of  any  stock  so  taken,  or  of 
any  transfer  to  the  intestate  of  any  stock,  it  is  not  proved 
that  he  was  a  stockholder.  There  is  no  evidence  to  show 
that  he  ever  held  any  stock,  or  that  the  right  to  any  ever  vested 
in  him.  The  mere  fact  that  he  subscribed  and  gave  his  note, 
is  nothing,  after  the  stock  had  all  been  taken  and  the  com- 
pany had  no  stock  which  they  could  issue.  It  is  contended 
on  behalf  of  the  plaintiffs^  that  the  defendants  are  estopped 
by  the  subscription  of  their  intestate's  name  upon  the  com- 
pany books  from  denying  that  he  was  a  stockholder.  But 
the  principle  of  estoppel  does  not  apply,  upon  the  facts  estab- 
lished by  the  evidence  here.  It  does  not  appear  that  the 
plaintiffs  trusted  the  company  at  all  on  the  faith  of  the  intes- 
tate having  owned  stock,  or  that  they  knew  his  name  was 
upon  the  books  when  they  gave  the  credit.    If  the  presump- 
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tion  is  to  be  indulged  that  they  examined  to  see  who  were 
stockholders^  they  presumption  is  equally  strong  that  they 
ascertainad  that  befere  the  date  of  his  subscription  the  entire 
amount  of  stock  had  been  taken,  so  that  he  could  not  obtain 
stock  in  that  way.  I  am  of  the  opinion,  therefore,  that  the 
plaintiffs  were  properly  nonsuited  on  that  ground  alone. 
A  new  trial  must  therefore  be  denied. 


Welles,  P.  J.  concurred. 


New  trial  denied. 


[HoKBOB  QBBBiyLL  TsBK,  September  8, 1866.    WOm,  Johmm  ttUd  £,  Dmrwm 
Smitk,  JuBtioes.] 


Ttleb  V8.  Hbidobn. 

¥he  words  "hath  gnmt^d,  bargained,  sold,  released  and  confirmed/'  in  th» 
granting  danse  of  some  of  the  earlier  conveyances  of  the  Van  Rensselaer 
title,  are  not  alone  decisive,  in  determining  the  question  whether  thosd  con- 
veyances are  more  properly  termed  leases  in  fee,  or  deeds  of  assignment. 
They  must  be  construed  in  connection  with  the  other  portions  of  the  con- 
veyance. 

It  seems  that  by  a  conveyance  in  fee  of  manor  lands,  reserving  rent,  the  relation 
of  landlord  and  tenant  is  made  to  exist,  as  between  the  grantor  and  grantee. 

The  parties  who  are  entitled  to  the  benefits,  and  bound  to  the  performance,  of 
such  a  contract,  are  not  simply  those  who  executed  the  original  conveyance, 
but  all  who  have  succeeded  to  their  position,  or  Who  hold  under  them, 
whether  as  heirs,  devisees  or  assignees  of  the  original  parties. 

Such  an  agreement  is  intended  to  be  perpetual,  and  to  bind  subsequent  parties. 
The  covenants  nm  icith  the  land,  being  connected  with  the  estate,  and  growing 
out  of  its  enjoyment 

The  parties  succeeding  to  the  title  of  the  original  grantor— the  covenantee  in 
regard  to  the  rent — are  entitied  to  enforce  the  covenant,  without  the  aid  of 
any  reversion  in  the  assignees. 

Such  a  covenant  runs  not  only  with  the  land,  (proper,)  but  with  incorporeal 
hereditaments. 

The  rent  reserved  in  a  lea^e  in  fee,  if  not  strictly  an  eetaU  in  ths  Imtd^  is  never- 
theless a  herediUimetU,  and  is  descendible  and  inheritable. 

The  aesufnete  of  the  grmiUe  or  eoeenanUr  hi  such  a  lease  are  liable  on  the  cove- 
nant to  pay  rent. 
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8nch  liability  does  not  depend  on  the  existence  of  a  rererrion,  and  is  wittiiil 
the  proTisions  of  the  act  of  1805,  (Laws  of  1805,  cJk.  98;  IS,  8.  747,  %  2d, 
I  .  24,  25,)  and  of  the  Code,  (^^  111,  112.) 

I  There  is  no  solid  reason  for  any  distinction  between  the  auignt  of  the  eovenaiUtri 
I     and  the  amffnt  of  the  eovfrnmUe,  in  regard  to  the  right  or  Obligation  of  such 
covenants. 

The  remedies  which  the  grantor  or  lessor  may  pursue,  in  the  erent  of  the  non- 
payment of  rent,  are,  1.  Oowtumt,  to  recover  the  rent  itself,  either  as  between 
the  original  parties,  or  as  between  the  parties  who  have  succeeded  to  their 
rights ;  or,  2.  J^'eetmentt  to  reoorer  the  premises  for  the  non-payment  of  the 
rent. 

lyectment  is  but  a  mode  of  enfordng  the  right  of  r«^m^;  and  the  authority 
to  pursue  it  depends  in  part  upon  the  provisions  of  the  contract,  and  in  part 
upon  the  provisions  of  the  common  and  statute  law.  It  is  foonded  upon  the 
provision  of  the  contract  which  gives  the  party  the  right  to  re-enter  the  prem- 
ises in  the  event  of  the  non-payment  of  the  rent,  and  usually,  also,  in  the 
event  of  the  want  of  a  sufficient  distress  on  the  premises  to  sattsfy  the  ftmi; 
and  where  a  right  of  entry  for  non-payment  of  rent  is  not  reserved,  the  land- 
lord can  not  maintain  ejectment  for  non-payment  of  rent. 

This  condition  is  a  lawful  condition,  and  the  breach  of  It  gives  a  right  to  re- 
enter ;  and  a  reversion  is  not  necessary  to  uphold  it. 

The  right  to  re-enter  is  conferred  upon  the  ouifffweB  of  the  grantor,  by  the  act 
of  1805 ;  and  the  act  is  constitutional. 

Where  ejectment  was  brought  for  the  non-payment  of  rent,  and  the  proceed- 
ings were  according  to  the  common  law,  a  strict  demand  of  the  rent^  made 
with  all  the  niceties  required  by  the  common  law,  was  essential. 

Tet  this  strict  demand  could  be  dispensed  with,  if  the  plaintiff  could  show  tbat 
there  was  no  sufficient  distress  on  the  premises. 

But  a  demand  of  the  rent,  according  to  the  course  of  the  common  law,  is  ren- 
dered unnecessary,  under  the  provisions  of  the  Revised  Statutes,  (2  M,  8. 
505,  ^1,)  whenever  a  half  year's  rent  or  more  is  due,  and  no  suffldent  dis- 
tress can  be  found  on  the  premises,  and  the  landlord  has  a  subsisting  right 
by  law  to  re-enter  for  the  non-payment  of  the  rent ;  the  commencement  of 
the  suit  being  authorized  to  operate  as  a  substitute  for  a  demand  of  the  rent 
and  an  actual  re-entry. 

The  provisions  of  this  statute  are  applicable  as  well  to  grants  or  leases  m  /^ 
reserving  rent,  as  to  leases  for  life  or  yeare. 

The  service  of  the  notice  under  the  third  section  of  the  act  of  1846,  (Zmci  of 
1846,  eh.  274,)  renders  unnecessary  the  proof  of  the  want  of  any  suffideot 
distress. 

To  entitle  a  party  to  bring  ^'ectment,  no  previous  actual  entry  on  the  premises  is 
necessary ;  a  right  to  enter  lor  condition  broken,  and  to  immediate  poueniea^ 
being  all  that  is  necessary. 

The  rents  and  services  reserved  and  stipulated  by  the  manor  leases  in  fee  ezo- 
cuted  by  Stephen  Van  Rensselaer  are  not  inconsistent  with  the  abolition  of 
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feudal  tenures,  or  with  the  independent  and  allodial  tenore  under  the  state 
itself  which  the  "  Act  concerning  tenures/'  passed  in  1787,  (1  S.  X.  70,  ((  1 
and  6,)  effected. 

The  obligation  of  the  contract  on  the  part  of  the  lessee^  contained  in  those 
leases,  is  not  essentially  a  permmal  termUtde,  and  therefore  abolished  by  the 
late  amendment  to  the  federal  constitution  providing  that  neither  slaTery  not 
involuntary  seryitude  shall  exist  within  the  United  States. 

The  amendment  in  question  was  not  intended  to,  and  does  not,  embrace  Mn- 
trad  service  of  any  description,  or  such  as  flows  from  contracts  made  by  a 
party,  or  grows  out  of  a  amtraet  made  by  another  person  in  regard  to  prop- 
erty, and  connected  with  its  eqjoyment,  which  property  such  party  derives 
from  such  other  person  and  personally  enjoys.  Such  service  is  never  invol- 
untary. 

When  an  assignee  of  the  lessee  takes  his  title  to  the  land,  he  takes  it  charged 
with  the  burden  whidi  the  lessee  has  inseparably  annexed  to  it  By  taking 
the  benefit  of  the  grant  he  vohmiarUy^  assumes  the  liabilities  of  the  original 
grantee,  in  respect  to  the  subject  of  the  grant. . 

It  umm  there  is  no  absolute  and  unqnalifled  rule  that  the  mere  lapse  of  time 
will  famish  conclusive  evidence  of  the  payment  of  rent ;  but  it  Is  a  presump- 
tion of  Ihct,  to  be  determined  by  the  court  and  jury  upon  a  consideration 
of  all  the  evidence,  and  all  the  lacts  and  circumstances  bearing  upon  it. 

"Where,  in  an  action  of  ejectment,  for  rent  reserved  in  a  lease  in  fee  executed 
in  1794,  the  course  of  proof  which  the  plaintiff  was  called  upon  to  pursue 
did  not  naturally  direct  the  mind  to  the  necessity  of  any  proof  of  payment 
or  qon-payment  of  rent,  except  for  the  particular  year  (1862)  when  his 
demand  was  made  and  on  which  the  action  was  based ;  Mdd  that,  taking  this 
drcnmstanoe  into  consideration,  as  well  as  the  conceded  existence  of  an 
instrument  providing  for  the  payment  of  a  perpetual  rent,  obligatory  upon 
the  parties  to  the  suit — the  possession  and  production  of  this  instrument  by 
the  plaintiff— the  absence  of  any  positive  proof  of  non-payment,  or  of  any 
&cts  and  drcumstanoes  leading  to  a  presumption  of  the  extinguishment  of 
the  rent — and  the  transmission  to  the  plaintiff  of  all  the  rights  and  interests 
which  the  original  lessor  had  to  the  property  and  the  rents,  subsequent  to 
the  execution  of  the  instrument — ^the  court  ought  not  to  indulge  the  pre* 
sumption  that  the  rent  was  extinguished,  or  discharged,  or  paid. 

When  the  plaintiff,  in  an  action  of  ejectment,  seeks  to  recover  under  a  difi^rent 
title,  in  hostility  to  all  rights  under  the  grant,  the  defendant  can  set  up 
adverse  possession,  as  a  defense.  But  when  the  action  is  brought  because 
of  the  non-payment  of  rent  reserved  in  a  lease  in  fee,  then,  as  the  defendant 
claims  under  precisely  the  same  title,  and  instrument,  his  possession  can  not 
be  adverse ;  nor  will  the  action  be  barred  by  the  statute  of  limitations^ 

Section  86  of  the  Code  of  Procedure,  making  the  possession  of  the  tenant  the 
possession  of  the  landlord  whenever  the  relation  of  landlord  and  tenant  shall 
exist,  is  applicable  to  such  a  case. 
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THIS  was  an  action  bronght  upon  a  contract  or  indentare, 
and  was  tried  before  John  B.  Gale,  Esq.  as  referee.  Upon 
the  trial  the  plaintiff  offered  and  read  in  evidence,  a  contract 
made  by,  and  between  Stephen  Van  Bensseiaer,  since  deceased, 
and  Lebbeus  Herrick,  and  bearing  date  the  5th  day  of  June, 
A.  D.  1794,  the  execution  of  which  contract  was  admitted,  and 
which  was  in  substance  set  forth  in  the  complaint.  The  con- 
tract was  set  forth  in  the  complaint,  which  alleged,  1.  A  seisin 
of  the  premises  in  Stephen  Van  Rensselaer,  in  June,  1794. 

2.  A  grant  of  the  same  in  fee,  June  5, 1794,  to  Lebbeus  Her- 
rick, his  heirs  and  assigns,  at  a  yearly  rent  of  twelve  and  six 
tenths  bushels  of  wheat,  covenanted  to  be  paid  by  Herrick  and 
his  heirs  and  assigns  to  Yan  Bensseiaer  and  his  heirs  and  assigns. 

3.  A  right  of  distress  in  case  of  non-payment.  4.  A  right 
of  re-entry,  in  default  of  sufficient  distress.  .  5.  A  transfer 
of  all  Van  Bensselaer's  interest  under  the  instrument  to  the 
plaintiff,  and  of  all  Herrick's  interest  to  the  defendant 
6.  Rent  in  arrear  and  unpaid  for  twelve  years — no  sufficient 
distress' — a  demand  of  the  rent  in  1862  at  common  law,  and 
there  was  a  prayer  for  judgment.  The  plaintiff  then  offered 
and  read  in  evidence  the  last  will  and  testament  of  the  said 
Stephen  Van  Rensselaer,  deceased,  the  execution  of  which  was 
admitted,  whereby  the  testator  gave,  devised  and  bequeathed 
to  his  son  William  P.,  his  heirs  and  assigns,  all  his  lands, 
tenements,  hereditaments  and  real  estate  on  the  east  side  of 
Hudson's  river  in  the  county  of  Rensselaer,  together  with 
the  appurtenances,  rents,  issues  and  profits  thereof,  embrac- 
ing the  premises  in  question. 

The  plaintiff  then  offered  and  read  in  evidence  a  deed  of 
assignment  from  the  said  William  P.  Van  Rensselaer  to 
Andrew  White  and  others  in  trust,  for  the  benefit  of  the 
creditors  of  the  said  William  P.  Van  Rensselaer,  of  whatever 
the  said  William  P.  took  by  the  will  of  his  father  in  the 
premises  in  question. 

Several  other  deeds  of  assignment  were  read  in  evidence, 
which  proved  that  whatever  estate  in  the  premises  came  to 
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the  said  William  P.  Van  Bensselaer,  and  whatever  interest 
he  thereby  took  or  acquired  in  the  contract,  or  in  the  cove- 
nants thereof,  upon  which  this  action  is  brought,  and  to  all 
such  arrears  thereon  of  rent  as  may  have  accrued  after  the 
death  of  the  said  Stephen  Van  Bensselaer,  and  remained  un- 
paid, came  to  the  plaintiff  on  or  about  the  28th  day  of  March, 
1861. 

The  plaintiff  then  proved  that  the  action  was  commenced 
March  27,  1862 ;  and  that  on  the  1st  day  of  January,  1862, 
the  plaintiff  demanded  the  rent  named  in  the  instrument,  of 
Lebbeus  Herrick,  described  in  the  complaint,  between  four  and 
a  quarter  past  four  o'clock  in  the  afternoon,  and  waited  until 
after  sundown,  and  no  one  paid  it.  The  demand  was  on  the 
front  steps  of  the  house  then  occupied  by  B.  Van  Bensselaer 
in  the  town  of  Watervliet,  being  the  same  place  provided  in 
said  instrument  for  the  payment  of  said  rent  It  also  ap- 
peared upon  cross^-examination  by  the  defendant;,  that  the 
plaintiff  had  no  place  for  receiving  rents  where  he  demanded 
it ;  that  up  to  the  death  of  S.  Van  Bensselaer  in  1839,  the 
place  where  rent  was  received  under  similar  leases,  was  on  the 
opposite  side  of  the  street,  near  the  mansion  house  mentioned 
in  said  complaint,  and  after  his  decease,  on  the  opposite  side 
of  the  river,  at  Bath,  within  a  mile  of  the  same  place. 
There  was  a  general  notice  in  the  newspapers,  fixing  Bath 
as  the  place  of  payment,  in  1840 ;  and  again  in  1854,  fixing 
44  State  street  as  the  place. 

The  plaintiff  then  proved  that  the  defendant  was  the  owner 
and  occupant  of  thirty-five  acres  of  the  premises  in  question, 
the  boundaries  whereof  are  set  forth  in  the  report  of  the 
referee. 

The  evidence  here  closed.  The  defendant,  thereupon,  moved 
for  a  dismissal  of  the  complaint  on  the  following  grounds : 
First.  The  contract  sued  upon  was  an  assignment,  and  not  a 
lease,  and  left  no  reversion  in  the  grantor,  and  the  demand 
of  rent  was  not  made  in  the  right  place.  Second.  Being  an 
assignment,  it  did  not  create  the  relation  of  landlord  and 
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tenant,  and  that  relation  can  be  created  only  by  a  lease. 
Third.  The  plaintiff  has  alleged  that  the  assizor,  Van  Bens- 
selaer,  was,  when  he  made  the  deed,  seised  and  possessed  in  fee.' 
He  has  not  proved  it,  nor  has  he  offered  evidence  upon  that 
point.  Having  failed  to  prove  that  issue,  the  plaintiff  has 
failed  to  make  out  his  acstion.  Fourth.  When  the  instru- 
ment upon  which  this  action  was  brought  was  made,  there 
was  a  statute  in  force,  which  provided  that  every  purchaser 
of  an  estate  in  fee  should  hold  the  lands  purchased  ''  of  the 
same  fee,''  by  the  same  services  and  customs  by  which  the 
person  or  persons  making  such  gift,  sale  or  alienation  before 
held  the  same  lands  or  tenements.  The  design  and  effect  of 
that  statute  were  to  prevent  covenants  and  conditions,  like 
those  sued  upon,  from  having  any  force  and  effect  as  against 
third  parties,  in  the  imposition  of  rent  or  services  upon  the 
lands.  That  statute  must  be  read  as  a  part  of  this  contract, 
and  is  fatal  to  this  action.  Fifth,  The  plaintiff  has  failed 
to  prove  that  he  has  any  title  to  or  interest  in  the  premises, 
and,  therefore,  can  not  recover,  because  he  is  disabled  from 
maintaining  such  action,  for  the  want  of  title.  Sixth.  This 
action  can  not  be  sustained,  upon  the  principle  of  the  case 
of  Jemmot  v.  Cooley,  (1  Saund.  112,^  for  there  is  no  agree- 
ment in  this  case,  for  using  the  premises  until  the  amount 
of  rent  shall  be  made ;  and  here  the  contract  is  void,  because 
in  conflict  with  the  statute  concerning  tenures,  passed  in  1787. 
Seventh.  The  plaintiff  was  not  the  grantee  of  the  condition 
of  re-entry,  because  that  could  not,  and  did  not,  pass  by  the 
devise  or  by  the  assignments.  Eighth.  The  lapse  of  time 
without  any  payment  of  rent  is  sufficient  evidence  that  it 
has  been  released  and  .discharged.  Ninth.  Section  78  of  the 
Code  provides  that  no  action  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained, unless  it  appears  that  the  plaintiff,  his  ancestor,  pre- 
decessor or  grantor,  was  seised  and  possessed  of  the  premises 
in  question,  within  twenty  years  before  the  commencement 
of  the  action.    And  section  79  provides  that  no  cause  of 
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action  or  defense  to  an  action  founded  upon  the  title  to  real 
property,  or  rents  or  services  out  of  the  same,  shall  be  effect- 
ual, unless  it  appear  that  the  person  prosecuting  the  action 
or  making  the  defense,  or  under  whose  title  the  action  is  pros- 
ecuted or  the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seised  or  possessed  of  the  prem- 
ises in  question  within  twenty  years.  These  statutes  were 
each  a  bar  to  this  action. 

The  referee  decided  each  of  said  points  against  the  defend- 
ant, and  denied  the  motion  to  dismiss  the  complaint,  and 
the  defendant  duly  excepted  thereto  and  to  the  decision  of 
the  said  referee  upon  each  of  the  said  points.  The  evidence 
being  closed,  the  case  was  submitted  to  the  said  referee  upon 
the  foregoing  evidence,  which  was  all  that  was  taken  in  the 
case.    Whereupon  the  said  referee  found  the  following  facts : 

1.  That  about  the  5th  day  of  Jupe,  1794,  Stephen  Van 
Bensselaer  was  seised  in  fee  of  the  premises  in  question,  and 
as  party  of  the  first  part,  made  a  contract  or  indenture, 
whereby  he  sold  and  assigned  all  his  right,  title  and  interest 
in  and  to  the  premises  to  Lebbeus  Herrick  and  his  heurs  and 
iMsigns  forever. 

2.  That  said  Herrick,  as  party  of  the  second  part,  exe- 
cuted the  said  contract  or  indenture,  and  thereby  agreed  to 
pay  annually  twelve  and  six  tenths  bushels  good  merchantable 
wheat,  and  further  agreed  that  in  de£etult  of  payment,  the 
^covenantee  and  his  heirs  and  assigns  might  enter  and  distrain, 
|ind  for  want  of  sufiScient  distress,  might  re-enter  upon  said 
lands. 

3.  That  before  the  commencement  of  the  action,  and  on 
the  7th  day  of  November,  a.  d.  1861,  the  rights  of  the 
covenantee  in  said  contract  came  to  the  plaintiff,  and  re- 
mained in  him  at  the  commencement  of  the  action. 

4.  That  the  defendant  was,  at  the  time  of  the  commence- 
ment of  the  action,  and  had  been  for  years  prior  thereto,  the 
owner  in  fee  of  said  premiees,  and  held  the  same  immediately 
of  the  state,  and  that  the  contract  upon  which  the  action  is 
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brought  was  one  of  the  assignments  by  means  whereof  the 
title  came  to  the  defendant,  and  that  the  plaintiff  had,  when 
the  action  was  commenced,  no  estate  or  interest  in  the 
premises. 

5.  That  there  was  in  arrear  and  unpaid  all  the  rent  pro^ 
Tided  for  from  the  date  of  the  contract,  there  being  no  evi- 
dence of  any  payments. 

6.  That  the  relations  of  landlord  and  tenant  were  not  cre^ 
ated  by  the  contract  sued  upon,  and  do  not  exist  betweai 
the  parties  to  this  action. 

Whereupon  the  referee  found  the  following  conclusions 
of  law :  That  the  defendant  was  the  owner  of  the  premises^ 
and  held  immediately  of  the  state,  and  the  plaintiff  had  no 
reversion  or  possibility  of  reverter ;  in  other  words,  had  no 
estate  or  possibility  of  acquiring  any  by  means  of  the  conv 
tract  sued  upon ;  and  that  by  reason  thereof  the  plaintiff 
was  entitled  to  the  possession  to  the  exclusion  of  the  defend- 
ant, because  of  the  non-payment  of  the  alleged  rent. 

The  defendant  duly  excepted  to  the  finding  of  said  refaree, 
that  Stephen  Van  Bensselaer  was  seised  in  fee  of  the  premises 
in  question  when  he  made  and  delivered  the  deed  sued  upon; 
also  to  the  finding  of  said  referee  that  the  rights  of  the  cov- 
enantee in  said  contract  to  the  rents  came  to  and  remained 
in  the  plaintiff. 

Tha  defendant  also  duly  excepted  to  the  finding  of  said 
referee  that  the  plaintiff  was  entitled  to  recover  possession  of 
the  premises. 

Judgment  having  been  entered  upon  the  referee's  report^ 
for  the  plaintiff,  for  the  possession  of  the  premises,  and  for 
$119.50  costs,  the  defendant  appealed  therefirom  to  the  gen- 
eral term. 

W.  A,  Beach^  for  the  plaintiff,  (respondent.) 

A,  Bingham^  for  the  defendant,  (appellant.) 
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By  the  Courts  Hooebooh,  J.  So  many  cases  have  arisen 
in  regard  to  the  lands  held  under  the  Van  Bensselaer  title, 
that  most  of  the  questions  respecting  them  ought  to  be 
deemed  at  rest,  at  least  in  this  court.  It  may  not  be  un* 
profitable  to  make  a  brief  digest  of  the  leading  decisions  in 
regard  to  the  principal  questions  involved.  They  may  be 
embraced  under  the  following  heads :  1.  The  nature  of  the 
relations  between  the  parties  to  the  conveyances  out  of  which 
the  questions  arise,  and  the  nature'  of  the  rent  or  payment 
which  is  charged,  reserved  or  secured  by  such  conveyances. 
2.  How  far,  and  to  what  extent,  and  under  what  circum- 
stances, these  relations  continue  between  those  who  sv^coeed 
to  the  rights  and  title  of  the  original  parties.  3.  The  remt^ 
dies  proper  to  be  pursued  in  case  of  the  non-payment  of  the 
rent,  and  for  and  against  whom  theee  remedies  may  be 
enforced. 

I.  The  conveyances  in  question  usually  contained  a  grant 
or  lease  of  the  lands^  in  fee  simple,  to  the  grantee  or  lessee — 
a  covenant  to  pay  a  perpetual  annual  rent — a  covenant  or 
condition  authorizing  a  distress  on  the  part  of  the  grantor  or 
lessor,  and  in  default  of  sufficient  distress,  a  right  of  re<^ntry. 
These  covenants  and  conditions  were,  by  the  terms  of  the 
instrument,  usually  made  obligatory,  as  to  their  burthens, 
upon  the  heirs  and  assigns  of  the  original  covenantors,  and 
the  benefits  thereof  secured  to  the  representatives,  heirs  and 
assigns  of  the  original  covenantees.  For  examples  of  these 
instruments,  see  the  following  cases :  Van  Bensselaer  v.  Jones , 
(5  Denio,  449 ;)  Depepster  v.  Michael,  (6  N.  Y.  Sep.  467 ;) 
Van  Bensselaer  v.  Snyder,  (13  id,  299 ;)  Same  v.  Hays,  (19 
id.  68 ;)  Same  v.  Ball,  {Id.  100 ;)  Same  v.  Smith,  (27  Barb. 
104 ;)  Main  v.  Green,  (32  id.  448  ;)  Main  v.  Davis,  (Id.  461.) 

The  question  has  been  much  debated,  more  especially  since 
the  decision  of  the  case  oiDepeyster  v.  Michael,  (6  N.  Y.  Bep. 
467,)  whether  these  conveyances  were  more  properly  termed 
leases  in  fee,  or  deeds  of  assignment ;  whether  they  created 
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the  relation  of  landlord  and  tenant,  and  conferred  and  im- 
posed upon  the  parties  the  rights  and  obligations  of  that  rela- 
tion. In  the  books  they  appear  to  be  indifferently  styled 
grants,  or  leases  in  fee ;  sometimes  the  one  term  being  used, 
and  sometimes  the  other.  (  Van  Bensselaer  v.  Jonea^  5  DeniOy 
449,  Same  v.  Oallup,  Id.  455.  Same  v.  Boberta,  Id.  470. 
Same  v.  Hayes^  Id.  477.  Same  v.  Snyder ^  13  N.  Y.  Bep. 
299.     Same  v.  SmUh^  27  Barb.  104) 

The  contents  of  the  instruments  are  not  sufficiently  recited, 
in  most  instances,  to  determine  whether  in  the  granting  clause 
the  words  more  appropriate  to  a  grant,  or  to  a  demise,  axe 
usually  employed.  I  have  referred  to  this  clause  in  some  of 
the  earlier  Van  Bensselaer  leases,  and  in  them  the  words  are 
^^  hath  granted,  bargained,  sold,  released  and  confirmed,''  and 
not  the  words  more  usual  in  leases,  ^^  hath  demised,  leased, 
and  to  farm  let."  And  yet  in  some  of  them  it  is  highly  prob- 
able that  the  latter  or  some  equivalent  words  were  employed. 
Thus  in^an  Benssdaer^  Snyder^  (6  N.  Y.  Bep.  300,)  it 
Is  said  that  the  plaintiff  read  in  evidence  a  lea^e  between  Van 
Bensselaer  and  Decker,  \yhereby  the  former  demised  and 
granted  to  the  latter,  forever,  a  certain  lot,  at  an  annual  rent 
)eyster  v.  MichaeU  (13  JV^.  Y.  Bep,  468,  469,)  it  is 


said  the  plaintiff  introduced  a  lease  from  Van  Bensselaer  to 
Snyder,  by  which  the  former  leased  to  the  latter  and  to  his 
heirs,  &c.  forever,  a  certain  lot.  Other  provisions  of  the 
instrument  are  quoted  in  haec  verba,  describing  the  one  party 
as  the  lessor,  and  the  other  as  the  lessee.  The  argument  of 
the  counsel  for  the  plaintiff  refers  to  the  paper  as  a  lease, 
{p.  470,)  and  in  the  opinion  of  the  court  it  is  spoken  of  as  a 
lease  in  fee,  and  the  parties  as  lessor  and  lessee,  {p.  489.) 
In  the  statement  of  the  four  cases  contained  under  the  title 
of  Van  Bensselaer  v.  J^mith,  (27  Barb.  104,)  they  are  all 
spoken  of  as  leases  or  demises,  and  the  parties  as  lessor  and 
lessee.     (  Pages  104,  105,  106,  107,  110.) 

This  clause,  however,  in  the  instrument,  is  not  alone  de* 
cisive,  and  must  be  construed  in  connection  with  the  other 
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portions  of  tlie  conveTance.  And  these  provisions  are  not 
entirely  conclusive  of  the  question.  For  while  they  grant  to 
the  party  forever^  apparently,  the  entire  property  and  estate, 
there  are  material  exceptions  and  reservations  in  favor  of  the 
grantor  or  lessor — a  reservation  of  rentj  and  a  covenant  to 
pay  the  same,  and  clauses  of  distress  and  re-entry  not  un- 
usual in  conveyances  between  landlord  and  tenant,  and  not 
appropriate  to  conveyances  in  fee  simple  absolute.  The  ad- 
judicated cases,  also,  while  they  are  not,  perhaps,  precisely 
uniform  on  this  question,  must  be  regarded  on  the  whole,  I 
think,  so  far  as  this  court  is  concerned,  as  holding  that  the 
relation  of  landlord  and  tenant  is  created  or  recognized  by 
these  instruments.  The  leading  case  of  Depeyater  v.  Michael^ 
(6  N.  Y.  Rep,  467,)  holds  that  the  conveyance  is  in  /ee,  and 
of  an  estate  in/ee  aimphy  and  conveys  the  whole  estate  to  the 
grantee  or  alienee,  {p,  497,)  and  leaves  no  estate^  reversion^ 
ox  possibility  of  reverter  in  the  grantor,  {p,  506.)  It  is  fur- 
ther held  that  the  grantor  in  such  an  instrument,  has  no 
right  of  distress  at  the  common  law,  to  sustain  which  a  rever- 
sion is  necessary,  (  Van  Rensselaer  v.  HaySy  19  N.  Y.  Rep, 
76;)  and,  consequently,  no  rent  service^  but  only  a  rent 
charge^  or  fee  farm  rent,  which  may  be  imposed  upon  an 
estate  in  fee.  (6  N,  Y,  Rep,  497,  504, 505.  Van  Rensselaer 
V.  Hays,  19  id,  76.  Same  v.  Snyder^  13  id.  299.  Same  v. 
Bead,  2^6  id,  564.) 

Nevertheless,  it  is  also  firmly  held  that  the  sum  of  money 
which,  by  the  terms  of  the  conveyance,  is  to  be  annually  or 
oftener  paid  by  the  grantee  or  covenantor,  to  the  grantor  or 
covenantee,  is  styled,  and  properly  styled,  rent,  (  Van  Rens^ 
selaer  v.  Ball,  19  N,  Y.  Rep.  107 ;)  and  is  properly  denomi- 
nated a  rent  charge,  (6  N.  Y.  Rep.  497, 504 ;  19  id.  76, 77 ;) 
and  is  in  the  nature  of  an  annual  return  or  render  for  the 
land ;  or  at  all  events,  that  the  payments  are  payments  of 
rent,  and  not  of  purchase  money,  (  Van  Rensselaer  v.  Read, 
26  N.  Y.  Rep.  576 ;)  and  is  a  lawful  condition  imposed  upon 
a  conveyance  in  fee,  (6  N.  Y.  Rep.  497, 504 ;  19  id.  76,  77;) 
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and  obligatory  upon  the  parties^  in  default  of  performance 
of  which  the  defaulting  party  is  subject  to  the  consequences 
arising  from  the  contract^  or  imposed  by  the  terms  of  the 
instrument. 

And  while  in  the  case  of  Van  Rensselaer  v.  Bead,  (26 
N,  Y.  Rep.  563,)  it  is  said,  "such  conveyances  operate  as 
assignm^ntSy  and  not  as  leases,  whatever  name  may  be  given 
to  them,  and  leave  neither  any  reversion  nor  possibility  of 
reverter  in  the  grantor/'  it  is  also  said  in  the  same  case,  at 
page  576,  "  If  the  relation  of  landlord  or  tenant  between  the 
parties  was,  as  has  been  claimed,  necessary  to  render  cove- 
nants assignable,  it  would  not  be  difficult  to  show  that  rela- 
tion exists  in  this  case,"  And  the  learned  judge  argues  in 
support  of  this  last  position,  1.  That  the  rent  charge,  includ- 
ing the  righ^  of  entry,  though  not  a  reversion,  creates  an 
interest  in  the  land.  2.  That  the  annual  payments  are  pay^ 
ments  of  rent,  and  not  payments  of  purchase  money.  3.  That 
the  parties  to  these  conveyances  are  styled,  in  many  of  the 
reported  cases,  landlords  and  tenants.  4  That  the  decis- 
ions in  some  of  the  cases,  (  Van  Rensselaer  v.  Snyder,  13  N. 
T,  Rep.  299,  and  Van  Rensselaer  v.  Rail,  19  id.  100,)  can 
be  sustained  on  no  other  ground,  as  they  depended  entirely 
upon  a  statute  applicable  only  to  parties  holding  that  rda- 
tion.  (2  A  S.  860,  §  30.)  See  also,  the  case  of  Van  Rens- 
selaer V.  Lansing,  (MS.  Sup.  Court,  Sd  Dist,  March,  1865  j) 
where  this  question,  in  several  of  its  aspects,  is  largely  dis- 
cussed. Also  Tyler  v.  Sherman,  and  other  cases,  {Supreme 
Court,  Zd  Dist.  March,  1863  ;)  also,  Overbagh  v.  Stanton^ 
(Sup,  Court,  3d  Dist.  Sept  1865.) 

Moreover,  it  is  held  in  the  case  of  Van  Rensselaer  v.  SmiA^ 
(27  Barb.  104,)  and  the  other  cases  decided  with  it,  that  un- 
der our  laws  the  relation  of  landlord  and  tenant  is  made  to 
exist  as  between  the  grantor  and  grantee  in  a  conveyance 
in  fee  of  manor  lands,  reserving  rents.  Judge  Gould,  at  pages 
155  to  159,  argues  at  length,  and  strongly  in  favor  of  this 
position,  1.  From  the  statute  of  1788,  aa  amended  in  1805, 
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and  from  the  statute  authoriziiig  ejectment  for  non-payment 
of  rent  (2  JB.  8.  50d.)  2.  From  their  being  subject  to  those 
rents  and  serviceSy  incidents  of  the  socage  tenure,  which  cart- 
ried  with  them  at  common  law  the  relation  of  landlord  and 
tenant.  (P.  157.)  3.  From  this  relation  being  held  or  recog- 
nized to  exist  in  several  reported  cases  in  our  own  state, 
(  Van  JRenaaelaer  v.  Snyder^  3  Kem.  302.  Hunt  v.  Comatocky 
16  Wend,  665.  Depeyster  v.  Michady  2  Seld,  467.)  Judge 
Wright,  also,  in  an  elaborate  opinion,  and  in  the  same  case, 
(pages  168  to  177,)  argues  with  ability  in  favor  of  the  same 
view  of  the  case,  giving  strong  reasons  in  support  of  that 
position. 

These  decisions,  carefully  made  after  mature  deliberation, 
in  our  own  court  and  in  our  own  district — never  so  far  as  I 
know  reversed,  or  even  reviewed  in  an  appellate  tribunal — 
ought,  perhaps,  to  terminate  the  discussion  of  these  ques- 
tions, in  this  court,  until  some  principle  at  war  with  them  is 
adjudicated  in  some  superior  tribunal. 

II.  The  parties  who  are  entitled  to  the  benefits,  and 
bound  to  the  performance  of  this  contract,  are  not  simply 
those  who  executed  the  original  conveyance,  but  all  who  have 
succeeded  to  their  position,  or  who  hold  under  them — whether 
as  heirs,  devisees  or  assigns  of  the  original  parties.  It  is  held 
that  the  agreement  was  intended  to  be  perpetual ;  (  Van  Bens-- 
selaer  v.  SaySy  19  N,  F,  Hep.  70, 71 ;)  and  to  bind  subsequent 
parties ;  and  that  such  parties  are  expressly  named  and  there- 
fore bound ;  (  Van  Bensselaer  v.  Bead,  26  N.  Y.  Bep,  565 ;) 
and  that  the  covenants  run  with  the  land,  being  connected  with 
the  estate,  and  growing  out  of  its  enjoyment.  (Main  v.  Feath- 
erSy  21  Barb.  646.  Van  Bensselaer  v.  Bonestedy  24  id,  365. 
Same  v.  Smithy  27  id.  142  to  154, 171  to  176.  Same  v.  Beady 
26  N.  Y.  Bep,  565.)  It  is  held  that  the  parties  succeeding  to 
the  title  of  the  original  grantor — the  covenantee  in  regard  to 
the  rent — are  entitled  to  enforce  the  covenant.  (Van  Bens-  1 
aelaer  v.  Beady  26  N.  Y.  Bep.  566,  567.  Demarest  v.  WiJr 
lardy  8  Coweny  206.     (1.)  By  virtue  of  the  act  of  1788  as 
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amended  hj  the  act  of  1805,  (see  1 JS.  8. 747 ;  Van  Rensse- 
laer V.  HaySy  19  N,  T.  Rep.  83 ;)  and  that  these  acts  were 
constitutional,  afiSscting  only  the  remedy,  (19  N,  Y.  Rep.  85 ;) 
and  that  independent  of  the  act  of  1805,  (which  has  been  r^ 
pealed  as  applicable  to  grants  made  prior  to  1805,)  the  bene/U 
of  the  covenant  runs  to  the  assignee,  (26  N.  Y,  Rep.  574,) 
being  covered  by  the  provisions  ot  the  Code  of  Procedure. 
{Code,  §§  111,  112.    26  N.  Y.  Rep.  579.)     (2.)  That  it  does 
not  depend  on  the  existence  of  tenure,  (Id.  574 ;  Morse  v. 
Aldrichy  19  Pick.  454;  Tnistees  of  Waiertown  v.  Oowen, 
4  Paige,  510 ;  HiUs  v.  Miller,  3  id.  254 ;  Barrow  v.  Rich- 
ard, 8  id.  351 ;)  as  is  also  instanced  in  covenants  of  war- 
ranty for  quiet  enjoyment,  and  against  incumbrances,  which 
run  with  the  land  though  no  tenure  exists.     (26  N.  Y.  Rep. 
575.)     (3.)  That  these  covenants  run  not  only  with  the  land 
(proper)  but  with  incorporeal  hereditaments.     (  Van  Rens- 
selaer V.  Read,  26  N.  Y.  Rep.  576.    Piatt  on  Covenants, 
441.    Norman  v.  Wells,  17  Wend.  146.)    (4.)  That  this  rent, 
if  not  strictly  an  estate  in  the  land,  (Payn  v.  Real,  4  Denio, 
405,)  is  nevertheless  a  hereditament,  and  is  descendible  and  in- 
heritable.   (19  N.  Y.  Rep.  77. .  NicoU  v.  N.  Y.  and  Erie  R.  B. 
Co.,  12  id.  131,  132.     Vati  Rensselaer  v.  Read,  19  id.  564.) 
(5.)  That  in  several  cases  the  rights  of  the  assignee  have 
been  enforced,  not  having  been  disputed.     {Watts  v.  Coffin, 
11  John.  495.     Van  Rensselaer  v.  Bradley,  3  Denio,  135. 
Same  v.  Jones,  5  id.  449.)     (6.)  That  the  actions  which 
sustained  ^'ectment  for  non-payment  of  rent,  in  favor  of  the 
devisee  of  the  grantor,  necessarily  affirmed  the  construction 
which  had  been  given  to  the  act  of  1805.     (19  N.  Y.  Rep. 
86.    See  Jackson  v.  Collins,  11  John.  1 ;   Van  Rensselaer 
V.  Jewett,  5  Denio,  121 ;  Same  v.  Hayes,  Id.  477 ;  Same  v. 
Snyder,  13  j^.  Y.  Rep.  299.)     (7.)  And  that  the  question 
is  not  an  open  one,  in  this  state,  whether  covenants  for  the 
payment  of  rents  pass  to  the  assignee  of  the  rents  without 
the  aid  of  any  reversion  in  the  assignee.     ( Van  Rensselaer 
V.  Read,  26  N.  Y.  Rep.  577.    Demarest  v.  Willard,  8  Cowen, 
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206.  Willard  v.  Tillman,  19  Wend.  358 ;  2  Bill,  274 
Childa  v.  darky  3  Barb.  Ch.  52.)  It  is  also  held  that  the 
assignees  of  the  grantee  or  covenantor  are  liable  on  the 
covenant  to  pay  rent,  (19  N.  Y.  Rep.  90,)  and  that  these 
covenants  run  with  the  land,  as  against  the  assignees  of  the 
covenantor;  {Main  v.  Feathers^  21  Barb.  646 ;  Van  Rens^ 
aelaei*  v.  Bonested,  24  id.  365 ;  Same  v.  Ready  26  -B7.  F.  jBej?. 
565 ;  P/a^  on  CovenantSy  493,  494 ;)  that  this  is  also  in 
accordance  with  the  English  decisions ;  and  that  there  is  no 
solid  reason  for  any  distinction  between  the  assigns  of  the 
covenantor  and  the  assigns  of  the  covenantee^  in  regard  to 
the  right  or  obligation  of  those  covenants ;  (  Van  Rensselaer 
V.  HaySy  19  N.  Y.  Rep.  90  ;)  that  also  as  to  the  assigns  of 
the  covenantor,  it  does  not  depend  on  the  existence  of  a  re- 
version, and  is  within  the  provisions  of  the  act  of  1805,  (19 
N.  T.  Rep.  91,  92,)  and  of  the  Code,  (26  id.  579.)  And 
farther,  that  the  courts  have  in  various  cases  assumed  and 
recognized  the  liability  of  the  assignees — such  liability  not 
having  been  disputed.  (  Watts  v.  Coffin^  11  John.  495.  Lush 
V.  Druse,  4  Wend.  313.  Van  Rensselaer  v.  Bradley^ 
3  DeniOy  135.  Saw^  v.  Jones,  5  id.  449.  Same  v.  Oallup^ 
Id.  454.    Same  v.  Roberts,  Id.  4cl0^ 

III.  The  remedies  which  the  grantor  or  lessor  may  pursue 
in  the  event  of  the  non-payment  of  the  rent,  are : 

1.  Covenant,  to  recover  the  rent  itself,  either, 
(1.)  As  between  the  original  parties,  or 

(2.)  As  between  parties  who  have  succeeded  to  their  rights. 

2.  Ejectment  to  recover  the  premises,  for  the  non-payment 
of  the  rent. 

1.  The  first  remedy* — that  of  a  direct  action  to  recover 
the  rent  itself  by  the  party  who  is  entitled  to  it,  against  the 
party  from  whom  it  is  due — needs  no  remark,  inasmuch  as  it 
is  obviously  a  proper  and  natural  remedy,  and  flows  directly 
from  the  relation  of  the  parties,  as  soon  as  that  is  legally 
ascertained.  And  it  subsists  as  a  matter  of  course  by  and 
against  the  assignees  of  the  respective  parties,  when  it  is 
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conceded  or  demonstrated  that  such  parties  are  liable  npon 
the  engagements  of  their  predecessors. 

2.  The  second  remedy — that  of  c/cc^mcn^*— reqnires  more 
consideration,  and  has  been  the  subject  of  considerable  ad- 
judication. It  is  but  a  mode  of  enforcing  the  right  of  re^ 
entry;  and  the  authority  to  pursue  it  depends  in  part  upon 
the  provisions  of  the  contract,  and  in  part  upon  the  provis- 
ions of  the  common  and  statute  law.  It  is  founded  upon 
that  provision  of  the  contract  which  gives  the  party  the  right 
to  re-enter  the  premises  in  the  event  of  the  non-payment  of 
the  rent,  and  usually,  also,  in  the  event  of  the  want  of  a 
sufficient  distress  on  the  premises  to  satisfy  the  rent :  and 
where  a  right  of  i^ntry  for  non-payment  of  ^nt  i«  nit  re- 
served,  the  landlord  can  not  maintain  ejectment  for  non-pay- 
ment of  rent.  {DeLancey  v.  Oanong^  9  N.  Y.  Bep.  9.  &  C* 
12  Barh.  120.) 

This  condition  is  held  to  be  a  lawful  condition,  and  die 
breach  of  it  gives  a  right  to  rcrenter ;  and  a  reversion  is  not 
necessary  to  uphold  it.  (19  N.  T.  Bep.  102.)  It  has  been 
supposed  that  at  common  law  only  the  grantor  and  his  hetra 
could  avail  themselves  of  this  right  to  re-enter.  {Niccll  v. 
N,  r.  and  Erie  B,  B.  Co,,  12  K  Y.  Bep.  121.  4  Kent's 
Oom.  127.  19  N,  F.  Bep.  103.)  Bi3t  the  right  is  conferred 
upon  the  assignees,  by  the  act  of  1805,  and  the  act  is  consti- 
tutional. ( Van  Benaaelaer  v.  Ball,  19  N.  Y.  Bep.  104  to 
106.)  The  right  is  also  held  to  be  conferred  or  recognized 
by  the  act  abolishing  distress  for  rent,  (Laws  of  1846,  ch. 
274,)  and  it  is  held  that  this  latter  act  confers  the  same 
rights  upon  the  assignee  as  were  conferred  by  the  act  of  1805, 
before  its  partial  repeal  by  the  act  of  1860.  (  Van  Bensse- 
laer  v.  Slingerlandy  26  N.  Y.  Bep.  586.)  And  it  is  held 
that  the  question  is  the  same  as  if  the  suit  were  by  the  orig- 
inal grantee.     (Ibid) 

Where  ejectment  was  brought  for  the  non-paynlent  of  rent, 
and  the  proceedings  were  according  to  the  common  law,  it 
was  held  that  a  strict  demand  of  the  rent,  made  with  aU  the 
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niceties  required  by  the  common  law,  was  essential.  {Van 
Bensselaer  v.  Jewetty  2  N.  Y.  Rep.  144, 148.  Same  y.  BaU^ 
19  id.  106 ;)  although  it  has  also  been  held  that  this  strict 
demand  conld  be  dispensed  with  if  the  plaintiff  coold  show 
that  there  was  no  sufficient  distress  on  the  premises.  (  Van 
Rensselaer  v.  Ball^  19  N.  Y.  Rep.  108.  Jackson  y.  Collins^ 
11  John.  1.  Van  Rensselaer  v.  Jewetty  6  Denio,  121.  Same 
V.  Haysj  Id.  477.  Same  v.  Jewetty  2  N.  Y.  Rep.  141. 
Same  v.  Snyder^  13  id.  299.)  It  is  Airther  held  that  a  de- 
mand of  the  rent  according  to  the  course  of  the  conmion 
law  is  rendered  unnecessary  under  the  provisions  of  the  Be- 
Tised  Statutes,  (2  jB.  S.  506,  §  1,)  whenever  a  half  year's 
rent  or  more  is  due  and  no  sufficient  distress  can  be  found  on 
the  premises,  and  the  landlord  has  a  subsisting  right  bylaw  to 
re-enter  for  the  non-payment  of  the  rent ;  the  commencement 
of  the  stut  being  authorized  to  operate  as  a  substitute  for  a 
demand  of  the  rent  and  an  actual  re-entry.  {Van  Rensse- 
laer Y.  Slingerlandy  26  N.  Y.  Rep.  587.)  And  the  provis- 
ions of  this  statute  are  held  to  be  applicable  as  well  to  grants 
or  leases  in  fee  reserving  rent,  as  to  leases  for  life  or  for  years. 
{ Van  Rensselaer  v.  Snyder y  13  N.  Y.  Rep.  299.  Same  v. 
Bally  19  id.  107, 108.    SaToe  v.  Slingerlandy  26  id.  587.) 

It  is  further  held  that  the  service  of  the  notice  under  the 
3d  section  of  the  act  of  1846,  renders  unnecessary  the  proof 
of  the  want  of  any  sufficient  distress.  (  Van  Rensselaer  v. 
Slingerlandy  26  N.  Y.  Rep.  586.) 

It  has  been  contended  that  the  condition  of  re-entry  only 
operates  by  putting  an  end  to  the  estatey  and  can  not  give  an 
estate  to  A  stranger  to  the  title.  But  it  has  been  AeZd  that 
this  is  no  answer,  even  at  common  law,  (26  N.  Y.  Rep.  587 ;) 
and  that  in  Jemmot  v.  Gookyy  (1  Saund.  112,)  it  was  held 
that  the  grantee  of  a  rent  charge  in  fee  without  interest  in 
the  land  beyond  that  given  him  by  the  granty  could  main- 
tain ejectment  affcer  de&ult  in  the  payment  of  the  rent.  {  Van 
Rensselaer  v.  Slingerlandy  26  N.  Y.  Rep.  587.) 

To  entitle  the  party  to  bring  ejectment,  no  previous  actual 
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entry  on  the  premises  is  necessary ;  a  right  to  enter  for  condi- 
tion broken^  and  to  immediate  possession,  being  all  that  is 
necessary.  (2  S.  S.  304,  §  6 ;  306,  §  25 ;  505,  §  30.  Tay- 
lor's Landlord  and  Tenant y  332.  Roscoe  on  Real  Actions^ 
497.  Gardner  v.  Ketdtas,  3  Hilly  332.  Coe  v.  Ctoy, 
5  Bing.  440.  Trull  v.  Granger^  8  N.  Y.  Bep.  118.  Van 
Rensselaer  v.  Slingerland,  26  trf.  587.)  It  is  fair,  therefore, 
to  infer  that  any  estate  br  interest  in  the  premises  other  than 
such  as  is  derived  from  a  forfeiture  iEirising  from  condition 
w/  /j  broken,  and  the  right  of  entry  or  immediate  possession  con- 
sequent thereon,  conferred  by  the  terms  of  the  contract,  is 
unnecessary  to  support  ejectment. 

This  closes  the  references  to  the  course  of  adjudication  had 
in  regard  to  the  manor  leases ;  and  as  these  decisions  are 
obligatory  upon  us,  it  would  seem  they  ought  to  foreclose 
further  debate  upon  questions  precisely  similar.^ 

The  questions  made  in  the  present  case,  by  the  defendant, 
are  the  following : 

1.  That  the  obligations  sought  to  be  enforced  depend  for 
their  validity  upon  the  right  to  bind  assignees  or  derivative 
parties  by  the  contracts  of  their  predecessors  or  the  original 
contracting  parties ;  and  that^  as  applicable  to  estates  in  fee, 
they  are  rents  or  services  which  could  not  be  attached  to  them 
under  the  ^^act  concerning  tenures,''  passed  in  1787.    (1 B.  L. 

70,  §§  1,  6.) 

2.  That  if  otherwise  obligatory,  they  ceased  to  exist  upon 
the  adoption  of  the  amendment  to  the  federal  constitution, 
abolishing  slavery  and  involuntary  servitude  within  the  ITmted 
States. 

3.  That  the  lapse  of  time,  and  the  non-payment  of  rent 
during  such  lapse  of  time,  furnish  conclusive  evidence  of  the 
extinguishment  or  discharge  of  the  contract. 

4.  That  the  actions  are  barred  by  the  stattUe  of  limitations. 
These  questions,  except  the  first,  are  perhaps  open  to  dis- 
cussion, except  so  far  as  the  third  and  fourth  have  been 
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disposed  of  by  the  unreported  case  of  Spalding  v.  Dibble^ 
recently  decided  in  this  court. 

The  first  question,  I  think,  is  settled  by  the  cases  to  which 
reference  has  been  heretofore  made.  In  them  the  effect  of 
the  prorisions  of  the  act  concerning  tenures  has  been  largely 
discussed,  and  the  rents  and  services  reserved  and  stipulated 
by  the  instruments  in  question  held  not  to  be  inconsistent 
.  with  the  abolition  of  feudal  tenures,  or  with  the  independent 
and  allodial  tenure  under  the  -state  itself,  which  the  statute 
in  question  is  supposed  to  have  effected.  (See  Van  Bens- 
selaer  v.  Smithy  27  Barb.  104;  Same.  v.  Hays,  19  N.  Y. 
Bep.  66 ;  Same  v.  Ball,  Id.  100 ;  Same  v.  Bead,  26  id.  558 ; 
Same  v.  Slingerland,  Id,  580.) 

The  obligation  of  the  contract  is  further  disputed  upon 
the  ground  that  it  is  essentially  a  personal  servitvde,  and 
abolished  by  the  late  amendment  to  the  federal  constitution, 
whereby  it  is  provided  that  "neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crimes,  whereof  the 
party  shall  have  been  duly  convicted,  shall  exist  within  the 
United  States  or  any  place  subject  to  their  jurisdiction.'' 

1.  It  may  be  well  to  consider  the  consequences  of  such  a 
doctrine ;  for  though,  if  the  rule  be  plain,  such  consequences 
should  not  deter  us  from  enforcing  it,  yet  they  may  very 
properly  be  considered  in  determining  what  was  the  intent 
and  object  of  the  provision. 

If  the  doctrine  contended  for  be  well  founded,  it  sweeps 
away  all  contracts,  so  far  as  respects  their  obligation  upon 
all  persons  except  the  original  parties  thereto;  So  far  as  I 
can  discover,  no  parties  can  ever  be  bound  by  the  contracts 
of  others,  although  they  may  enjoy  the  property,  in  r^ard 
to  which  the  contract  is  made.  All  covenants  running  with 
the  land ;  all  obligations  of  heirs  and  devisees,  so  far  as  they 
rest  upon  the  contract  of  the  ancestor ;  indeed,  all  contracts 
of  whatever  nature,  by  which  certain  burdens  are  attempted 
to  be  imposed  upon  persons  who  act  in  a  representative  capa- 
city, by  reason  of  certain  benefits  which  they  enjoy  from  the 
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possession  and  ownership  of  property  derived  from  others^  are 
obliterated  at  once.  An  annual  rent,  designed  to  be  perpetual 
and  to  be  obligatory  upon  successive  owners  of  land,  although 
it  may  form  the  entire  consideration  of  the  transfer  or  alien- 
ation of  the  property,  becomes  extinct  upon  the  death  of  the 
first  proprietor. 

I  apprehend  conseq^uences  so  sweeping  and  destructite  could 
not  have  been  intended  or  anticipated  by  the  authors,  or  ap* 
provers  of  this  amendment  to  the  constitution. 

2.  Nor  is  such,  in  my  opinion,  its  fair  scope  and  interpre- 
tation. It  was  designed  for  one  specific  objedt,  and  no  other, 
to  wit,  the  abolition  of  personal  slavery  within  the  United 
States,  the  system  of  personal  and  involuntary  servitude,  by 
which  one  person  owned  as  property  and  could  absolately 
control  the  person  and  services  of  another.  This  was  the 
mischief  to  be  remedied — the  evil  to  be  abolished — the  end 
to  be  gained.  It  was  to  give  personal  liberty  to  the  enslaved, 
emancipation  to  those  who  were  held  in  bondage.  No  other 
object  was  ever  suggested,  in  the  multitudinous  discussions 
to  which  the  project  gave  rise.  No  other  would  probably 
have  commanded  the  approval  of  the  country.  To  give  it 
now  a  more  sweeping  effect,  so  as  not  only  to  liberate  every 
slave,  but  to  destroy  every  contract  which  imposed  upon  one 
person  the  obligations  contracted  by  another,  upon  the  ground 
that  it  was  in  effect  a  personal  servitude,  would  be  doing 
violence,  I  think,  to  the  intent  of  the  law  makers  and  the 
general  imderstanding  of  the  people.  The  term  involutUary 
servitude,  in  my  opinion,  is  substantially  synonymous  with 
slavery y  though  it  may  perhaps  be  regarded  as  slightly  more 
comprehensive,  and  as  embracing  every  thing  under  the  name 
of  servitudej  though  not  denominated  slavery,  which  gives 
to  one  person  the  control  and  ownership  of  the  involuntary 
and  compubory  services  of  another  against  his  will  and 
consent. 

3.  The  amendment  in  question  was  never  intended  to,  and 
in  my  opinion  does  not,  embrace  contract  service  of  any 
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deficription,  or  such  as  flows  from  contracts  made  by  a  party^ 
or  grows  out  of  a  contract  made  by  another  person  in  regard 
to  property  and  connected  with  its  enjoyment,  which  prop- 
erty such  party  derives  from  such  other  person  and  personally 
enjoys.  Such  service  is  never  involuntary.  The  party  may 
at  any  time  renounce  it.  It  is  connected  with  the  enjoymenl 
of  property,  and  by  refusing  to  accept  or  to  enjoy  the  prop- 
erty, the  party  may  at  all  times  escape  the  personal  servitude. 
These  contracts  are  always  either  voluntarily  entered  into  by 
the  party  himself,  or  else  they  embrace  a  subject,  or  prop- 
erty, by  relinquishing  which  the  party  always  relieves  him- 
self from  the  obligation  attached  to  it.  It  was  weU  and 
forcibly  said,  I  think,  by  the  learned  judge  who  delivered  the 
opinion  in  Van  Bensaelaer  v.  Boneatedy  (27  Barb.  369,) 
^^When  the  defendant  took  his  title  to  the  land,  he  took  it 
charged  with  the  burden  which  the  original  grantee  had  thus 
inseparably  annexed  to  it.  By  taking  the  benefit  of  the 
grant  he  voluntarily  assumed  the  KabiUties  of  the  original 
grantee,  in  respect  to  the  subject  of  the  grant.''  The  servi- 
tude, therefore,  (if  it  be  such,)  was.  not  involuntary. 

It  is  further  urged  that  the  lapse  of  time,  and  the  non^ 
payment  of  renty  furnish  conclusive  evidence  that  the  obli- 
gation, if  it  ever  existed,  was  released  and  discharged. 

In  Livingston  v.  Livingston^  (4  John.  Ch.  294,)  cited  by 
the  defendant,  which  was  a  bill  for  discovery  and  relief — to 
discover  whetiier  the  instrument  charging  the  rent  was  not 
in  the  possession  of  the  defendant,  and  whether  the  rent  was 
not  charged  upon  the  land  in  possession  of  the  defendant — 
and  for  an  accoimt  of  the  rent,  &c.  the  chancellor  dismissed 
the  bill  on  these  grounds,  that  no  rent  had  been  paid  or  de- 
manded for  forty-four  years,  (the  bill  charged  that  none  had 
been  paid  since  the  date  of  the  lease;)  that  the  case  was 
distinguished  by  the  fact  that  no  rent  had  ever  been  paid,  or 
demanded,  from  the  beginning;  that  the  presumption  was 
very  strong  of  an  extinguishment  of  the  rent  by  some  grant 
or  conveyance ;  that  the  original  grantor  lived  seventeen  years 
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after  the  execution  of  the  deed,  without  rent  paid  or  de- 
manded; that  his  son  lived  four  years,  and  his  grandson 
twenty  years,  also,  without  such  demand  or  payment ;  that 
his  representatives  coidd  not  find  the  deed;  that  under  such 
circumstances  the  presumption  was  that  it  was  surrendered  or 
canceled  and  the  rent  extinguished ;  that  the  decision  of  Sir 
Orlando  Bridgman  was  applicable  and  just,  who,  in  Palmer 
V.  Whetteiihally  (1  Oases  in  Chancery ,  184,)  allowed  a  demur- 
rer to  such  a  bill,  after  thirty  years.     (4  John,  Ch.  298,  299.) 

In  Collet  V.  JaqueSy  (1  Ca^es  in  Chancerr/y  120,)  payment 
of  the  rent  was  decreed,,  though  the  biU  alleged  that  the 
deeds  charging  the  rent  were  lost ;  it  appearing  that  the  rent 
had  been  paid  until  the  last  twelve  years. 

In  Boteler  v.  Massey^  (Bep.  Temp.  Finchy  241,)  the  court 
supported  a  claim  for  a  dormant  rent,  on  a  bill  founded  on 
the  loss  of  the  counterpart  of  the  deed,  where  it  appeared 
that  the  rent  had  been  paid  until  within  twenty-three  years. 

In  Livingston  v.  Livingston,  (4  John,  Ch,  287,)  which 
was  also  a  bill  filed  to  obtain  an  account  of  rents  and  to  dis- 
cover the  title  by  which  the  defendants  held  the  lands,  the 
defendants  objected,  among  other  things,  ^^that  the  rent  is 
to  be  presumed  paid  and  satisfied,  by  the  lapse  of  time." 
But  the  chancellor  overruled  the  objection,  and  said,  "The 
last  objection  is  of  no  force;  How  can  the  lapse  of  time  be 
brought  in  as  presumptive  evidence  of  payment  when  the 
defendant  in  his  answer  admits  the  original  covenant  to  pay, 
and  does  not  pretend  to  any  payment  ?  Time  operates  in 
equity  only  by  way  of  evidence,  and  here  is  only,  as  to  one 
deed,  twenty  years  and  a  few  months,  between  the  date  of  the 
covenant  and  the  filing  of  the  bill,  and  it  is  short  of  twenty 
years  in  the  other  cases."  And  the  chancellor  directed  a 
reference  to  take  an  account  of  the  rents. 

In  Jackson  v.  Davis,  (5  Cowen,  130,)  the  court  held  that 
satisfaction  of  the  rent  might  possibly  be  presumed  after 
a  forbearance  of  twenty  years  unexplained;  that  where  a 
mortgagee  has  never  entered  into  possession,  and  no  demand 
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or  payment  of  principal  or  interest  has  been  made  in  twenty 
years^  it  has  always  been  held  sufficient  to  warrant  the  pre- 
sumption that  the  mortgage  has  been  satisfied ;  {Bull,  N.  P. 
110 ;  3  John.  386  ;  7  id.  283 ;  12  id.  242 ;  1  Phil  Ev.  119, 
note  a;)  that  there  is  a  material  distinction  between  the  pre- 
sumption of  the  payment  of  money  and  the  execution  of  a 
release  or  the  extinguishment  of  a  right  to  rent,  which  can 
only  be  by  deed ;  that  where  the  relation  of  landlord  and 
tenant  is  once  established,  under  a  sealed  lease,  the  mere  cir- 
cumstance that  the  landlord  has  not  demanded  the  rent  can 
not  justify  the  presumption  that  l\e  has  extinguished  his 
right  to  it-  by  a  conveyance  of  the  interest  in  remainder  or 
reversion  to  his  tenant ;  that  the  presumption  is  not  a  pre- 
sumption of  law  which  can  not  be  contradicted,  but  a  pre- 
sumption in  the  nature  of  evidence,  and  mere  length  of  time 
will  never  aid  such  presumption ;  it  must  arise  from  some 
fistcts  or  circumstances  which  took  place  within  that  time. 
(5  Cowen^  130, 131.) 

In  Cole  V.  Patteraony  (25  Wendy  456,  458,)  it  was  held 
that  the  non-payment  of  rent  for  a  period  of  from  twenty  to 
twenty-four  years  does  not  necessarily  raise  the  presumption 
of  payment,  and  is  not  sufficient  to  justify  the  presumption 
of  payment  where  circumstances  exist  tending  to  excuse  the 
delay  in  demanding  the  rent ;  nor,  under  such  circumstances, 
will  a  release  or  conveyance  extinguishing  the  rent  be  pre- 
sumed. 

In  Failing  v.  Schenck,  (3  Hilly  345,  346,)  "  there  was  no 
evidence  that  any  rent  had  been  paid  on  the  thirty  year  lease,'' 
and  more  than  thirty  years  had  elapsed  before  the  bringing 
of  the  suit.  And  Judge  Cowen  said,  (p.  346,)  "I  am  in- 
clined to  think  that,  under  the  circumstances,  had  the  ques- 
tion been  material,  the  case  might  have  been  a  proper  one  for 
saying  that  the  rent  due  on  the  lease  executed  by  Nicholas 
Failing  must  be  presumed  to  have  been  extinguished — had 
an  action  been  brought  for  that ;  at  least  the  question  of 
extinguishment  might  have  been  proper  for  the  jury. 
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There  are  other  cases  which  might  be  referred  to,  some  of 
which  are  contained  in  2  Abbotfs  Dig.  616  to  620,  §§  217  to 
267 ;  3  id.  732,  §§  209  to  225;  I  Cowen  d  HUVa  Notes, 
p.  324  et  eeq, ;  3^,  note  308 ;  but  none  seem  so  directl  j 
applicable  as  the  foregoing,  and  they  lead  to  the  sn^estion 
that  there  does  not  appear  to  be  any  absolute  and  unqualified 
rule  that  the  mere  lapse  of  time  will  furnish  conclusive  evi- 
dence of  payment ;  but  that  it  is,  after  all,  a  presumption 
of  &ct,  to  be  determined  by  the  court  and  jury  upon  a  consid- 
eration of  all  the  evidence  and  all  the  facts  and  circumstances 
bearing  upon  it. 

In  the  present  case,  the  case  contains  the  statement  (fol. 
69,)  ^Hhat  there  was  in  arrear  and  unpaid  all  the  rent 
provided  for,  from  the  date  of  the  contract,  (1794  to  1864,) 
there  being  no  evidence  of  any  payments." 

If  this  was  merely  intended  to  state  that  there  was  no 
proof  of  any  payment  of  rent,  it  was  perhaps  unobjectionable ; 
but  if  it  was  intended  to  state  that  there  was  proof  that  it 
was  not  paid,  it  seems  to  be  unwarranted  by  the  case,  whidi 
purports  to  contain  ail  the  evidence  given  on  the  trial,  which 
not  only  does  not  contain  the  evidence  of  any  such  fact,  but 
shows  the  existence  of  an  instrument  providing  for  a  perpet- 
ual annual  rent,  the  title  to  all  arrears  of  which  that  may 
have  accrued  after  the  death  of  Stephen  Van  Bensselaer 
came  to  the  plaintiff  on  or  about  the  28th  day  of  March, 
1861.  Moreover,  among  the  facts  found  by  the  referee  in 
his  report  incorporated  in  the  judgment  record,  it  is  stated 
that  at  the  time  of  the  demand  the  annual  rent  reserved 
which  had  accrued  during  several  years,  was  in  arrear  and 
unpaid.  We  are  also  to  consider  that  the  course  of  proof 
which  the  plaintiff  was  called  upon  to  pursue  did  not  natur- 
ally direct  the  mind  to  the  necessity  of  any  attention  to, 
or  proof  of,  payment  of  rent,  or  non-payment  of  rent^  ex- 
cept for  the  particular  year  when  his  demand  was  made, 
and  on  which  his  action  was  based.  Taking  these  cm;um- 
stances  into  consideration,  to  wit,  the  supposed  absence  of 
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any  necessity  for  proof  on  the  part  of  the  plaintiff  as  to  the 
payment  or  non-payment  of  rent^  except  for  the  year  1862 ; 
the  conceded  existence  of  an  instrument  providing  for  the 
payment  of  a  perpetnal  rent^  obligatory  upon  the  parties  to 
the  suit ;  the  possession  and  production  of  this  instrument 
by  the  plaintiff ;  the  absence  of  any  positive  proof  of  non- 
payment, or  of  any  facts  and  circumstances  leading  to  a  pre- 
fiumption  of  the  extinguishment  of  the  reat;  the  careful 
transmission  to  the  plaintiff  of  all  the  rights  and  interest 
which  Van  Rensselaer  had  to  the  property  and  the  rents  sub- 
sequent to  the  execution  of  the  instrument^  I  do  not  think 
we  ought  to  indulge  the  presumption  that  the  rent  was  ex- 
tinguished, or  discharged,  or  paid« 

It  is  further  said  the  action  was  barred  by  the  statute  of 
limitations.  The  argument  ifi  founded  upon  that  section  of 
the  Code  which  requires  the  plaintiff,  his  ancestor,  predeces- 
sor or  grantor  to  have  been  seised  or  possessed  of  the  prem- 
ises in  question  within  twenty  years  before  the  commencement 
of  the  action,  as  a  condition  precedent  to  the  maintenance  of 
an  action  for  the  recovery  of  real  property,  or  for  the  recov- 
ery of  the  possession  thereof     {Code,  §§  78,  79.) 

This  question  was  decided  adversely  to  the  defendant  in 
the  unreported  case  of  Spalding  v.  Dibble^  (MS.  Sup.  Court, 
^  dist,  decided  in  December,  1865.)  It  was  there  held,  that 
if  the  section  of  the  Code  above  referred  to  embraced  a  case 
like  the  present,  it  refers  to  such  a  seisin  or  possession  as  will 
carry  with  it  the  title  to  the  premises,  or  a  right  of  entry  which 
will  authorize  an  action  of  ejectment ;  that  of  such  a  seisin 
or  possession,  title  or  interest,  the  plaintiff  has  always  been 
possessed,  culminating  in  a  right  of  entry  or  immediate  pos- 
session whenever  a  breach  of  the  condition  on  which  the 
premises  were  held  took  place ;  that  if  the  seisin  is  not  con- 
stant and  uninterrupted  during  the  holding  of  the  defendant 
and  his  predecessors  under  the  title  of  the  plaintiff  and  his 
predecessors,  it  attaches  upon  failure  to  perform  the  condi- 
tion.   Section  81  of  the  Code,  providing  that  the  person 
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establiflhing  a  legal  title  to  the  premises  shall  be  presumed 
to  have  been  possessed  thereof  within  the  time  required  bj 
law,  and  the  occupation  by  another  shall  be  deemed  to  be  in 
subordination  to  the  true  title,  unless  it  appear  that  there  has 
been  an  adverse  possession  of  twenty  years,  is,  I  am  inclined 
to  think,  as  properly  applicable  to  this  case,  as  are  sections 
78  and  79 ;  for  if  the  plaintiff  or  his  predecessors  must  have 
had  title  within  twenty  years,  then  such  a  title  or  interest  as 
the  plaintiff  has  shown  is  sufficient,  as  is  to  be  inferred  fit>m 
the  cases  already  cited.  (2  R.  8.  304,  §  6 ;  306,  §  25 ;  505, 
§  30.  Van  Rensselaer  v.  Slingerland,  26  N.  Y.  Rep.  587. 
Same  v.  Ball,  19  id.  100.  Gardner  v.  KeteltaSy  3  Hill,  332. 
Trvll  V.  Orangery  8  N.  T.  Rep.  118.)  And  if  he  has  estab- 
lished such  legal  title  to  the  premises,  the  possession  is  pre- 
sumed to  be  in  atibordination  to  that  title,  by  section  81. 
But  it  is  said  there  is  in  that  section  a  saving  of  the  rights 
of  those  who  have  held  adversely  for  twenty  years,  and  that 
the  defendant's  possession  is  of  that  character.  And  the 
cases  of  The  People  v.  Van  Rensselaer,  (9  N.  Y.  Rep.  344,) 
and  The  People  v.  Trinity  Church,  (22  id.  44,  56,)  are  cited 
to  show  that  the  possession  of  a  tenant  or  grantee  under  a 
lease  or  grant  in  fee  is  adverse  to  that  of  the  grantor  or 
lessor.  This,  in  my  opinion,  is  only  partially  true.  As  to 
the  interest  conveyed,  it  is  undoubtedly  a  holding  or  posses- 
sion on  the  part  of  the  grantee  adverse  to  the  continuance 
of  that  title  or  interest  in  the  grantor.  As  to  the  interest 
reserved,  as  for  example  the  reversion  in  a  lease  for  life  or 
years,  or  the  rents  and  interests  dependent  upon  the  cove- 
nants and  conditions  in  a  grant  or  lease  in  fee,  it  is  not,  on 
the  part  of  the  tenant  or  grantee,  adverse  to  the  grantor,  but 
perfectly  consistent  with  his  title.  Both  parties  claim  under 
the  same  title  and  the  same  instrument ;  both  recognise  and 
admit  it ;  and  the  possession  of  both,  though  adverse  to  each 
other  as  to  the  diverse  interests  which  they  respectively 
claim,  in  distinction  from  or  hostility  to  each  other,  is  other- 
wise and  especially  as  to  each  recognizing  and  admitting 


ALBANY— MAECH,  1866.  ^  465 


Tyler  v,  Heidom. 


the  tide  of  the  other  and  occupying  in  accordance  with  such 
recognition  and  admission,  perfectly. Aarmontot^^  and  con-- 
aistent.  When,  th^^fore,  Judge  Denio,  in  The  People  y. 
Van  Rensselaer  J  (9  N,  Y.  Rep.  342,)  held  that  the  people 
were  barred  by  the  statute  of  limitations,  he  did  so  upon  an 
entirely  different  and  distinct  principle  from  that  we  are  now 
considering ;  and  the  distinction  is  well  stated  by  him.  He 
says,  at  page  342,  ^^It  is  true  the  people  have  in  one  sense 
received  the  rents  and  profits.  They  have  received  the  quit 
rents,  but  the  statute  of  1788  requires  that  they  should  be 
received  ^  by  force  and  virtue  of  such  right  and  title ;'  that 
is,  the  right  and  title  pisserted  in  the  action  which  is  sought 
to  be  barred.  The  title  by  which  the  quit  rents  were  received 
by  the  government  was  the  reservation  in  the  patent^  which 
admitted  the  right  to  the  general  profits  to  be  in  the  pat- 
entees. The  title  sought  to  be  established  by  the  action  is 
not  the  title  to  the  rents ,  but  the  general  and  absolute  title 
to  the  land,  in  hostility  to  all  rights  under  the  patent"  And 
Judge  Comstock,  in  The  People  v.  Trinity  Churchy  (22  N. 
Y,  Rep,  56,)  while  holding  in  general  terms  the  doctrine,  as 
applied  to  that  casey  that  the  defendants'  possession  was 
adverse  to  the  plaintiffs,  recognizes  the  same  distinction 
above  alluded  to.  He  says:  '^It  is  hardly  necessary  to  ob- 
serve that  this  case  in  no  manner  involves  the  right  of  the 
plaintiffs  to  the  nominal  quit  rent  reserved  in  the  grant  of 
which  we  are  speaking.  The  claim  is  to  recover  possession 
of  the  land  in  opposition  to  that  granty  and  to  all  other  pre- 
tenses of  title  on  the  part  of  the  defendants."  It  is  this 
very  distinction  which  distinguishes  the  present  case  from 
those  cited.  Here  the  plaintiff  claims  under  the  very  instrv^ 
ment  under  which  the  defendant  defends — the  plaintiff  found- 
ing his  claim  on  the  non-payment  of  the  renty  which,  for  the 
purposes  of  this  argument,  the  defendant  must  assume  that 
he  is  bound  to  pay.  These  several  claims  are  consistent  and 
harmonious,  not  adverse  and  hostile,  and  together  forming 
the  one  entire  and  perfect  estate  which  is  termed  a  fee  simple 
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ahsoltUe,  Were  the- plaintiff  to  seek  to  recover  nnder  a  dif- 
ferent title,  "in  hostility  to  all  rights  under  the  patent/' 
(or  grant,)  the  defendant  could  set  up  adverse  possession. 
But  when  his  claim  is  founded  upon  "  the  reservation  (of 
rent)  ^n  the  patent/'  (or  grant,)  then,  as  the  defendant  claims 
under  precisely  the  same  title  and  instrument,  his  possession 
can  not  he  adverse. 

It  was  further  held  or  suggested  in  the  case  of  Spalding  v. 
Dibbhy  that  section  86  was  applicable,  which  made  the  pos- 
session of  the  tenant  the  possession  of  the  landlord  whenever 
the  relation  of  landlord  and  tenant  shall  exist ;  and  it  was 
at  least  intimated  that  the  principle  of  that  section  was  ap- 
plicable to  the  present  case.  The  references  to  former  adju- 
dicatiouis  by  which  we  are  bound  tend,  I  think,  to  show  that 
such  relation,  in  effect,  exists  between  parties  situated  like 
those  in  the  present  case.  (Van  Rensselaer  v.  Ready  26 
N.  r.  Rep.  576.  Same  v.  Ball,  19  id.  100.  Same  v.  Sny- 
der, 13  id.  599.     Same  v.  Smith,  27  Barb.  104) 

It  is  said,  indeed,  that  the  referee  has  found  in  this  case, 
as  a  question  of  £Etct,  "  that  the  relations  of  landlord  and 
tenant  were  not  created  by  the  contract,  and  do  not  exist 
between  the  parties  to  this  action."  The  question  is  one  of 
law,  and  not  one  oifact,  on  the  facts  proved  and  undisputed, 
and  can  not  be  made  to  assume  a  different  aspect  by  being 
included  in  the  findings  of  fact. 

It  is  not  amiss  to  look  at  the  consequences  of  the  doc- 
trine maintained  by  the  defendants.  The  enforcement  of 
forfeitures  on  estates  upon  condition  subsequent  is  at  an  end ; 
for  if  the  breach  of  the  condition  is  held  to  vest  no  title  or 
seisin  in  the  covenantee  or  his  assigns,  estates  upon  condition 
become  in  effect  absolute  and  unconditional,  and  the  breach 
of  the  condition  can  never  be  enforced  in  an  action  of  eject- 
ment. This  is  at  war  with  all  our  well  settled  notions  upon 
this  subject,  as  well  as  with  the  decisions  before  noted. 

It  further  appears  from  the  findings  of  fact,  "that  the 
plaintiff  had,  when  the  action  was  commenced,  no  estate  or 
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interest  in  the  premises."  This  also,  I  think,  was  designed 
hy  the  referee  either  as  a  conclusion  of  law  or  as  an  infer- 
(Bnce  from  other  facts  found  and  stated  in  iifunediate  con- 
nection with  this ;  because  if  it  was  intended  to  saj  that 
the  plaintiff  had  no  such  estate  or  interest  as  would  sup- 
port an  action  of  ejectment,  it  is  contradicted  by  the  other 
faqts  proved  and  found  by  the  referee,  on  the  existence  of 
which  the  action  is  based,  and  which  in  law  justified  it, 
according  to  the  decisions  and  according  to  the  referee's 
own  conclusions,  for  he  found  for  the  plaintiff.  I  think, 
therefore,  we  may  accept  this  explanation  of  the  facts,  and 
in  this  way  m^t^e  the  report  consistent  with  itself.  Per- 
haps the  fact,  if  taken  to  be  true,  as  broadly  as  the  referee 
states  it,  would  not  be  in  the  way  of  the  maintenance  of 
the  action ;  for,  as  already  appears  from  the  quoted  decisions, 
an  estate  or  interest  in  the  premises,  other  than  such  as  is 
identical  with  or  flows  from  a  right  of  possession,  is  not  indis- 
pensable to  the  maintenance  of  the  action. 

This  disposes  of  all  the  questions  raised  in  the  case,  and 
the  result  is  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

[Albaitt  Geitbbal  TbbXi,  March  6,  1866.    JKiB!fr»  htgaOt  and  ^Bc^eSoom, 
Justioea.] 


The  Cjbntbal  Bank  at  Ohkbry  Vallet  w.  H.  W.  &  J. 

PiNDAB. 

If  a  party  wishes  to  resdnd  a  contract  on  account  of  fraud,  he  should  do  it 

promptly  on  discoyering  the  fraud. 
A  party  can  not  have  the  benefit  of  a  rescision  of  a  contract  while  he  holds 

the  obligation  of  the  opposite  party  as  the  consideration  of  the  contract, 

without  offering  to  cancel  it  on  the  trial. 
In  an  action  upon  a  promissory  note,  the  defendants  set  up  as  a  defense  that 

the  note  had  been  paid,  by  the  assignment  to  the  plaintiff  of  the  defendants' 
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interest  in  a  mortgagei  and  a  guaranty  of  the  payment  thereof,  under  an 
arrangement  that  the  assignment  should  operate  as  a  payment.  On  the  trial 
the  plaintiff  alleged,  in  answer  to  the  defenso,  that  it  was  induced  to  take 
the  mortgage  hy  the  Ihindulent  representations  of  the  defendants  that  the 
mortgaged  premises  were  tree  of  all  prior  liens,  except  one  specified,  when  in 
&ct  they  were  incumbered  by  another,  of  still  larger  amount,  which  had 
since  been  foreclosed  and  the  lien  of  the  mortgage  assigned-  thereby  cut  off. 
Sdd  that  the  plaintiff  could  not  take  advantage  of  such  fhiud,  because  it 
had  made  no  offer  to  put  the  defendants  in  tUUu  quo.  That  before  it  could 
avail  itself  of  the  fraud  to  avoid  the  effect  of  the  contract,  by  whidi  the  note 
was  claimed  to  have  been  paid,  it  was  incumbent  on  the  pUuntiff  to  tender 
back  the  guaranty,  and  to  signify  to  the  defendants  that  their  interest  in  the 
mortgage  was  not  claimed  under  the  assignment,  and  was  at  their  disposal 

MOTION  for  a  new  trial  upon  the  minutes  of  the  court 
on  a  verdict  for  the  defendants.     The  facts  sufficiently 
appear  in  the  opinion. 

J.  JE^  Dewey,  for  the  plaintiff. 

N.  O.  Moak,  for  the  defendants. 

Pahkeb,  J.  Upon  this  motion  for  a  new  trial  upon  the 
minutes  I  am  unable  to  see  the  error^  in  the  charge^  of  which 
the  plaintiff's  counsel  complains,  so  clearly  as  to  make  it 
proper  to  grant  the  motion.  Upon  .the  question  made/  the 
case  stands  briefly  thus :  the  plaintiff  sues  the  defendants 
upon  a  note ;  the  defendants  set  up  that  the  note  was  paid 
by  the  assignment  to  the  plaintiff  of  the  defendants'  interest 
in  a  mortgage  held  by  Vrooman  &  Gebhard,  under  an  arrange- 
ment that  it  should  operate  as  a  payment ;  which  assignment 
was  procured  to  be  made  by  the  defendants,  the  plaintiff 
paying  Vrooman  &  Gebhard  the  money  for  their  interest  in 
the  mortgage  and  the  defendants  guarantying  the  payment 
of  the  mortgage  to  the  plaintiff.  To  this  the  plaintiff,  on 
the  trial,  answers  that  it  was  induced  to  take  the  mortgage 
by  fraudulent  representations  of  the  defendants  that  the 
mortgaged  premises  were  free  from  all  prior  liens,  except  one 
specified,  when  in  fact  they  were  incumbered  by  another  of 
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Btill  larger  amount.  Proof  of  the  fraud  was  given  on  the 
trial,  and  it  appeared  that  the  fraud  was  discovered  several 
years  before  this  action  was  brought^  and  that  subsequently 
the  plaintiff's  rights  under  the  mortgage  assigned  to  them 
were  cut  off  by  a  foreclosure  of  the  lien  not  disclosed  to  them. 
The  plaintiff  had  done  no  act  to  rescind  the  agreement  until 
the  bringing  of  this  suit  on  the  note^  and  then  only  the  act 
of  bringing  the  suit. 

The  court  charged  the  jury  that  the  plaintiff  could  not 
take  advantage  of  such  fraud,  because  it  had  made  no  offer 
to  put  the  defendants  in  statu  quo.  That  before  it  could 
avail  themselves  of  the  fraud,  to  avoid  the  effect  of  the  con- 
tract under  which  the  note  was  paid  by  the  assignment  of 
the  defendants'  interest  in  the  mortgage  and  their  guaranty 
of  the  whole  mortgage,  it  was  incumbent  upon  the  plaintiff 
to  tender  back  at  least  the  guaranty  which  it  held  against 
the  defendants  I  think  the  charge  in  that  respect  was  cor- 
rect, and  am  unable  to  see  how  the  plaintiff*  can  rescind  the 
contract  so  as  to  be  entitled  to  recover  upon  the  note,  while 
holding  all  the  benefit  which  it  did  get  from  the  contract, 
though  that  was  less  than  it  would  have  had  but  for  the 
fraud.  If  it  insists  upon  all  it  did  get,  it  thereby  affirms  the 
contract,  and  can  not  treat  the  note  as  unpaid.  While  hold- 
ing the  guaranty  against  the  defendants,  with  no  offer  to 
give  it  up,  it  is  insisting  upon  that  part  of  what  it  did  get. 
That  it  has  yet  brought  no  action  upon  it  is  no  answer  j  it 
should  at  least  have  offered,  on  the  trial,  to  deliver  it  up  to 
the  defendants.  None  of  the  cases  go  so  far  as  to  hold  that 
a  party  can  have  the  benefit  of  a  rescision  when  he  holds  the 
obligation  of  the  opposite  party  as  consideration  of  the  con- 
tract, instead  of  offering  it  to  be  canceled  on  the  trial.  (23 
N,  T.  Rep,  264,  273.  36  Barb,  276.  1  Bandf.  8.  0,  Hep. 
660.  3  id  589.  2  id,  421.  32  Barb,  171.  14  id.  594) 
This  was  not  done  in  this  case,  and  there  was  no  intimation  of 
a  readiness  to  do  it.  I  am  inclined  to  think  the  charge  should 
have  gone  farther  than  it  did,  and  held  that  it  was  necessary 
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for  the  plaintiff  not  only  to  have  tendered  back  the  guaranty, 
but  alflo  to  have  signified  to  the  defendants  that  their  interest 
in  the  mortgage  was  not  claimed  under  the  assignment,  and 
was  at  their  disposal.  If  the  plaintiff  wished  to  rescind  the 
contract  on  account  of  the  fraud,  it  should  have  done  it 
promptly  on  discovering  the  fraud.  (21  Barb.  84.  2  Denioy 
138.    26  N.  Y.  Sep.  132.)    The  motion  is  therefore  denied* 

[Orssao  Special  Tbbx,  May  28, 1866.    Fmrketf  Jastice.] 
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The  introdnctoiy  part  of  a  will  contained  these  woMb:  **Ae  tbr  my  worldly 
estate,  after  mj  decease,  be  disposed  of  in  manner  following."  By  the  third 
clause,  the  testator  gave  and  bequeathed  to  his  son  F.,  without  wotda  of 
perpetuity,  "thirty  acres  of  land  on  which  he  now  lives,  my  young  black 
mare,  $200  in  six  months  after  my  decease,  and  one  sixth  part  of  the  per^ 
Bonal  property  not  otherwise  disposed  of."  By  the  fourth  danee  he  gave 
and  bequeathed  to  his  son  J.  the  home  &rm,  and  a  share  of  the  personsl 
estate,  in  precisely  the  same  language  with  the  bequest  to  F.,  but  subject  to 
a  charge  thereon.  There  was  no  rosidnaiy  clause,  in  regard  to  the  real  estate, 
as  there  was  in  respect  to  the  personal.  Sdd  that  looking  at  the  euiiie  will, 
it  was  clear  the  testator  intended  to  give  to  his  son  F.  an  estate  in  fee  simple 
in  the  twenty-nine  acres,  although  there  were  no  words  of  perpetuity  in  the 
devise. 

Sddf  also,  that  although  J.  took  a  fee  in  the  home  fkrm,  by  reason  of  the  chai^ge 
annexed  as  a  proviso  to  the  gift,  this  did  not  afi^  the  devise  to  F.  by  way 
of  operating  to  enlarge  the  estate  he  would  take  otherwiso.  But  that  thst 
circumstance  might  properly  be  referred  to,  as  etinclng  an  intention  on  the 
part  of  the  testator  to  make  a  final  and  complete  disposition,  by  his  will,  of 
his  entire  property,  leaving  no  residue  or  renudnder. 

A  will  contained  the  following  clause:  ''After  the  death  of  my  said  wife  L.,  it 
is  my  will  and  my  order  that  all  my  real  and  personal  estate  and  property 
of  every  kind  and  nature  and  description  shall  be  s61d  by  my  executors,  and 
that  the  proceeds  thereof  be  paid  over  to  the  following  named  charitable 
societies,  in  four  equal  portions."  Then  followed  provisions  giving  to  bis 
executors,  in  trust  for  each  of  said  societies,  one  fourth  part  of  the  whole 
of  such  proceeds.  SiM  that  the  bequests  to  the  several  societies  mentioned 
were  not  of  the  land  itself,  as  land,  but  merely  of  the  proceeds  of  the  land 
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after  said,  upon  the  death  of  the  testator's  widow.  And  that  upon  the  well 
established  rale  of  equitable  conversion,  those  bequests  were  gifts  of  money, 
instead  of  land. 

The  sUltate  of  I86O1  relating  to  wills,  (Lawt  of  1860,  eh.  860,)  which  provides 
that  "  no  penon  having  a  husband,  wife,  child  or  parents  shall  by  his  or  her 
last  will  and  testament  devise  or  bequeath  to  any  benevolent,  charitable, 
literaiy,  scientiflcj  religious  or  missionary  society,  association  or  corporation, 
in  tnist  or  otherwise,  more  than  one  half  part  of  his  or  her  estate  after  the 
payment  of  his  or  her  debts,"  and  declares  that  '*  such  devise  or  bequest  shall 
be  valid  to  the  extent  of  one  half  and  no  more,"  had  a  tu  broader  and  more 
general  design  than  the  protection  and  assistance  of  certain  spedfled  rela- 
tives of  a  testator,  and  looks  rather  to  the  establishment  of  a  general  public 
policy,  than  to  the  advancement  of  private  personal  interests. 

Accordingly  hM  that  any  heir  at  law  of  a  testator,  entitled  to  share  in  the 
estate,  in  case  of  the  fiulure  of  the  will,  or  the  establishment  of  its  invalidity 
in  %hole  or  in  part,  on  the  ground  that  some  of  its  provisions  are  in  violation 
of  the  above  statute,  may  come  into  court  for  a  construction  of,  and  an  abju- 
dication upon,  such  will. 

Where  a  testator  dies  leaving  a  widow,  but  nO  dhild  or  iMirents,  and  the  widow 
has  no  interest  in  raising  the  objection  that  some  of  the  devisee  of  the  will 
are  void  under  the  act  of  1860,  a  sister  of  the  testator,  who  is  one  of  his 
hein  at  law  and  interested  in  the  remainder,  after  the  determination  of  a 
life  estate,  may  contest  the  validity  of  the  will  on  that  ground,  and  maintain 
an  action  to  haf  e  the  validity  of  the  disputed  provisions  ac^udiceted  upon 
and  determined. 

THIS  action  tras  tried  at  the  circuit  before  JoBtice  Welles, 
without  a  jury.  The  complaint  allied  that  Cornelius 
Sebring,  late  of  Ovid  in  the  county  of  Seneca,  and  father  of 
the  plaintiff,  died  at  Ovid  aforesaid,  on  or  about  the  30th  of 
January,  1828,  seised  in  fee  simple  and  possessed  at  the  time 
of  his  death  of  certain  premises  particularly  described  in  the 
complaint.;  that  the  said  Cornelius  Sebring,  by  his  last  will 
and  testament,  devised  and  bequeathed  to  his  son  and  one  of 
his  heirs  at  law,  Folkerd  C.  Sebring,  a  life  estate  in  the 
above  described  premises^  and  that  the  said  testator  made  no 
disposition  of  the  reversionaty  interest  in  the  said  premises, 
but  died  intestate  as  to  the  same ;  that  the  said  Folkerd  C. 
Sebring  entered  into  the  possession  of  the  above  described 
lands,  and  remained  in  possession  of  the  same  up  to  the  time 
of  his  death ;  that  the  said  Folkerd  C.  Sebiing  died  on  or 
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about  the  14th  day  of  February,  1861,  and  that  the  knds 
above  described  thereupon  descended  to  the  heirs  at  law  of 
the  said  Cornelius  Sebring,  and  they  became  seised  in  fee 
as  tenants  in  common  of  the  said  property,  except  as  is  herein- 
after stated.  That  the  said  Cornelius  Sebring  left  him  sur- 
viving six  children  and  heirs  at  law,  to  wit,  Folkerd  C.  Se- 
bring above  mentioned,  John  C.  Sebring,  Ellen  Harris,  the 
plaintiff  in  this  action,  Jane  Clarkson,  Mary  Slaght  and  Cath- 
arine Boice ;  that  the  said  John  C.  Sebring,  Jane  Clarkson 
and  Catherine  Boice,  all  died  before  the  commencement  of 
this  action ;  that  said  John  C.  Sebring  left  him  surviving 
children  and  heirs  at  law,  the  defendants,  Arad  J.  Sebring, 
Elbert  N.  Sebring  and  John  C.  Sebring ;  said  Jane  ClarkBon 
left  her  surviving  a  son  and  heir  at  law,  the  defendant  Folk- 
erd S.  Clarkson,  and  said  Catherine  Boice  left  her  surviving, 
children  and  heirs  at  law,  the  defendants  Ellen  McCoy,  Lois 
Farrington,  Sarah  Jane  Longstreet,  Phebe  Boice,  John  Boice 
and  Cornelius  S.  Boice ;  that  the  said  Folkerd  C.  Sebring 
died  without  leaving  any  children  or  any  lineal  descendants, 
and  this  plaintiff  and  the  other  heirs  at  law  of  the  said 
Cornelius  Sebring  are  the  heirs  at  law  of  the  said  Folkerd  C. 
Sebring.  That  upon  the  death  of  the  said  Folkerd  C.  Sebring, 
she  became  seised  in  fee,  and  is  now  the  owner  as  tenant  in 
conmion,  by  descent  from  the  said  Cornelius  Sebring,  of  the 
one  undivided  fifth  part  of  the  above  described  premises; 
that  the  said  Jeremiah  Slaght  and  Mary  Slaght  his  wife,  in 
right  of  the  said  Mary,  became  in  like  manner  seised  in 
fee,  and  are  now  the  owners  as  tenants  in  common  of  the 
one  undivided  fifth  part  of  the  said  lands.  That  the  said 
Bphraim  McCoy  and  Ellen  McCoy  his  wife,  in  right  of  the 
said  Ellen,  Henry  Farrington  and  Lois  Farrington  his  wife, 
in  the  right  of  the  said  Lois,  William  Longstreet  and  Sarah 
Jane  Longstreet  his  wife,  in  right  of  the  said  Sarah  Jane, 
John  Boice,  Phebe  Boice  and  Cornelius  S.  Boice,  in  like 
manner  became  each  seised  in  fee,  and  are  now  each  of  them 
the  owners  as  tenants  in  common  of  the  undivided  one  thir- 
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tieih  part  of  the  said  lands.  That  during  the  lifetime  of 
the  said  Folkerd  0.  Sehring,  the  said  John  C.  Sebring  and 
Jane  Clarkson,  who  were  each  entitled,  as  heirs  at  law  of  the 
said  Cornelius  Sebring,  to  the  undivided  one  fifth  share  in 
the  reversionary  interest  in  the  said  lands,  sold  and  conveyed 
to  the  said  Folkerd  C.  Sebring,  all  their  right,  title  and  in- 
terest in  the  said  lands,  and  the  said  Folkerd  G.  Sebring,  by 
the  said  sale  and  conveyance,  became  seised  in  fee  of  the 
undividied  two  fifth  parts  of  said  lands,  and  was  so  seised  of 
said  undivided  two  fifths  at  the  time  of  his  death ;  that  said 
Folkerd  0.  Sebring  left  him  surviving  a  widow,  the  defend- 
ant Lois  Sebring.  That  said  Folkerd  C.  Sebring,  on  or  about 
the  25th  day  of  September,  1860,  made  and  executed  his 
last  will  and  testament,  which,  on  the  the  21st  day  of  April, 
1861,  was  duly  proved  before  the  surrogate  of  the  county  of 
Seneca,  and  by  him  was  recorded  in  his  said  office,  a  copy  of 
which  said  will  was  annexed  to  the  complaint,  and  made  a 
part  thereof;  that  the  defendants  Lois  Sebring,  William 
Dunlap  and  William  0.  Dunlap,  were  by  said  will  appointed 
the  executors  of  said  Folkerd  C.  Sebring,  and  they  have 
accepted  and  entered  upon  the  duties  of  said  trust.  That 
said  Folkerd  C.  Sebring,  in  and  by  his  said  last  will  and  tes- 
tament,  devised  to  his  said  wife,  the  defendant  Lois  Sebring, 
the  use  of  said  two  fifths  of  the  said  land,  for  and  during 
the  term  of  her  natural  life.  That  by  the  terms  of  said  last 
will  and  testament,  the  whole  of  said  Folkerd  G.  Sebring's 
share  in  the  above  lands,  upon  the  death  of  his  said  widow, 
is  to  be  sold,  and  the  proceeds  thereof  to  be  divided  equally, 
share  and  share  alike,  among  the  defendants^— the  American 
Board  of  Commissioners  for  Foreign  Missions,  the  Presbyte^ 
rian  House,  the  American  Bible  Society  and  the  American 
Tract  Society.  But  the  plaintiff  claimed  that  said  provision 
in  the  said  Folkerd  C.  Sebring^s  will,  as  to  the  disposition  of 
the  reversion  of  his  share  of  the  above  lands,  and  the  bequests 
of  the  proceeds  of  the  said  Folkerd's  share  of  the  above 
lands,  after  the  death  of  his  said  wife,  to  the  last  mentioned 
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defendants,  are  null  and  void,  as  being  contrary  to  the  t>ro- 
Ysisions  of  the  statutes  in  such  cases  made  and  provided,  and 
bj  reason  of  the  uncertainty  of  the  said  provisions  in  the 
will,  and  because  the  said  societies  are  not  competent  to  take 
and  hold  the  said  devises  as  bequests,  or  to  take  and  hold 
the  moneys  arising  from  the  sale  of  the  said  lands^  for  the 
uses  and  purposes  mentioned  in  the  will.  And  the  plaintiff 
claimed  that  the  said  reversionary  interest  in  the  said  undi- 
vided two  fifths  of  the  above  described  lands,  upon  the  death 
of  the  said  Lois  Sebring,  should  descend  to  the  heirs  at  law 
of  the  said  Folkerd  C.  Sebring ;  and  that,  as  heirs  at  law  to 
the  said  iFolkerd  C.  Sebring,  she  (the  plaintiff)  will  be  enti- 
tled to  the  one  fifth  part  of  the  share  belonging  to  the  said 
Folkerd  C.  Sebring,  upon  the  death  of  Lois  Sebring ;  that 
the  said  Jeremiah  Slaght  and  Mary  Slaght  his  wife,  in  right 
of  the  said  Mary  and  Folkerd  G.  Clarkson,  will  each  be  entitled 
to  the  undivided  one  fifth  part  of  the  said  reversion ;  that 
the*8aid  Arad  Joy  Sebring,  Elbert  N^  Sebring  and  John  G. 
Sebring,  will  each  be  entitled  to  the  undivided  one  fifteenth 
part  of  said  reversion,  and  that  the  said  Ephraim  McGoy  and 
Ellen  McGoy  his  wife,  in  right  of  the  said  Ellen,  Henry  Far- 
rington  and  Lois  Faxrington  his  wife,  in  right  of  the  said  Lois, 
William  Longstreet  and  Sarah  Jane  Longstreet  his  wife,  in 
right  of  the  said  Sarah  Jane,  John  Boice,  Phebe  Boice  and 
Gomelius  S.  Boice,  are  each  entitled  to  the  undivided  one 
thirtieth  part  of  such  reversion.  Wherefore  the  plaintiff 
prayed  that  the  said  premises  might  be  partitioned  among  the 
several  parties  interested,  according  to  the  course  and  practice 
of  this  court  and  the  statute  in  such  oases  madejand  provided, 
by  commissioners  to  be  appointed  for  that  purpose.  And  in 
case  it  shall  appear  that  a  partition  thereof  can  not  be  made, 
without  material  injury  to  the  rights  of  the  parties  interested 
therein,  then  that  the  said  premises  may  be  adjudged  to  be 
sold,  under  the  direction  of  this  court,  and  the  proceeds  of 
the  sale,  after  paying  the  costs  and  charges  of  this  suit,  be 
divided  among  the  said  parties,  according  to  their  respective 
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rights  and  interests  therein,  and  that  to  that  end  the  rights 
and  interests  of  the  parties  interested  in  the  said  premises  or 
in  the  proceeds  thereof,  may  be  ascertained  and  declared  by 
the  judgment  of  this  court.  And  the  plaintiff  further  asked — 
by  reason  of  the  adverse  claims  of  the  plaintiff,  and  of  the 
defendants  the  American  Board  of  Commissioners  for  For- 
eign Missions,  the  Presbytrain  House,  the  American  Bible 
Society  and  the  American  Tract  Society,  with  respect  to  the 
reyersionary  interest  in  the  two  undivided  fifth  shares  in  the 
said  lands  which  were  owned  in  fee  by  the  said  Folkerd  C. 
Sebring — to  have  the  construction  of  said  will  of  Folkerd 
C.  Sebring,  in  respect  to  the  bequests  in  said  will  to  the  last 
mentioned  defendants^  settled ;  and  to  have  the  questions  as 
to  its  provisions  determined,  so  far  as  concerns  the  interests 
and  rights  of  the  plaintiff  in  the  said  undivided  two  fifth 
parts  of  said  lands  which  were  owned  in  fee  by  the  said  tes-^ 
tator,  as  well  as  the  several  rights  and  interests  of  the  de- 
fendants therein ;  and  that  to  this  end^  the  following  questions 
in  rdation  to  the  provisionfl  of  said  wiU,  may  be  detennined 
by  the  judgment  of  the  court :  First.  Whether  the  bequest 
in  said  will  to  the  American  Board  of  Commissioners  for 
Foreign  Missions  to  be  applied  as  stated  in  said  will,  is  valid 
as  to  any  part  of  said  bequest,  and  if  valid  as  to  some  part 
thereof,  as  to  what  part  the  same  is  valid,  and  whether  the 
said  American  Board  of  Commissioners  of  Foreign  Missions 
as  aforesaid  is  competent  to  take  and  hold  the  said  money 
for  the  uses  and  purposes  mentioned  in  the  said  will.  Second. 
Whether  the  bequest  in  said  will  to  the  Presbyterian  House, 
to  be  applied  as  stated  in  said  will,  is  valid  as  to  any  part  of 
said  bequest ;  and  if  valid  as  to  some  part  thereof,  as  to 
what  part  the  same  is  valid ;  and  whether  the  said  Presby- 
terian House^  as  aforesaid,  is  competent  to  take  and  hold  the 
said  money,  for  the  uses  and  purposes  mentioned  in  said  will. 
Third.  Whether  the  bequest  in  said  will  to  the  American 
Bible  Society,  to  be  applied  as  stated  in  said  will,  is  valid  as 
to  any  part  of  said  bequest ;  and  if  valid  as  to  some  part 
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thereof j  as  to  what  part  the  same  is  valid ;  and  whether  the 
said  American  Bihle  Society  is  competent  to  take  and  hold 
the  said  money,  for  the  uses  and  purposes  mentioned  in  said 
will.  Fourth.  Whether  the  bequest  in  said  will  to  the  Amer- 
ican Tract  Society,  to  be  applied  as  stated  in  said  will^  is 
yalid  as  to  any  part  of  said  bequest ;  and  if  valid  as  to  any 
part  thereof,  as  to  what  part  the  same  is  valid,  and  whether 
the  American  Tract  Society  is  competent  to  take  and  hold  the 
said  money,  for  the  uses  and  purposes  mentioned  in  said  will. 

The  plaintiff  asked  also  for  general  relief. 

The  will  of  Cornelius  Sebring  was  as  follows : 

"  *  *  *  I  Cornelius  Sebring,  of  the  town  of  Ovid, 
&c.  being  weak  and  feeble  in  body,  but  of  sound  mind  and 
memory,  *  «  «  calling  to  mind  that  it  is  appointed  for 
all  men  once  to  die,  and  that  it  is  the  duty  of  all  men,  at  all 
times,  to  be  prepared  for  their  eternal  change,  that  his  house 
should  be  put  in  order,  and  his  worldly  enjoyments  settled, 
do  therefore  make  this  my  last  will  and  testament,  viz :  ^ 
^  *  as  for  my  worldly  estate,  after  my  decease,  be  disposed 
of  in  manner  following :  I  do  order  that  my  body  be  buried, 
and  that  my  debts  and  funeral  chargies  be  paid. 

First.  I  give  and  bequeath  to  my  beloved  wife  my  little 
wagon,  bay  mare,  &c. 

Second.  I  give  to  my  four  daughters,  viz :  Mary,  Ellen, 
Jane  and  Catharine,  one  hundred  dollars,  in  six  months  after 
my  decease,  and  each  one  sixth  part  of  my  personal  property 
not  otherwise  disposed  of. 

Third.  I  give  and  bequeath  my  son  Folkerd  thirty  acres* 
of  land  on  which  he  now  lives,  my  young  black  mare,  two 
hundred  dollars  in  six  months  after  my  decease,  and  one 
sixth  part  of  the  personal  property  not  otherwise  disposed  of. 

Fourth.  I  give  and  bequeath  to  my  son  John  the  farm 
on  which  I  now  live,  containing  one  hundred  and  one  acres, 
my  brown  horse,  bay  horse,  sucking  colt,  farm  wagon,  sled  and 
farming  utensils,  and  one  sixth  of  my  personal  property  not 
otherwise  disposed  of,  provided  he  pay  six  hundred  dollars 
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legacy^  support  his  mother,  and  pay  fifteen  dollars  annually 
to  my  step-mother. 

Fifth.  I  give  to  my  grandsons,  viz.  Cornelius  Slaght, 
Cornelius  Harris,  Cornelius  Boiqe  and  Cornelius  Clarkson, 
fifteen  dollars  each  when  they  come  of  age. 

Lastly.  I  do  nominate,  constitute  and  appoint  my  two  sons, 
Folkerd  C.  Sebring  and  John  C.  Sebring,  my  executors  to  this 
my  last  will  and  testament ;  and  I  do  hereby  revoke  and  disan- 
nul all  former  wills  and  legacies,  and  ratifying  this  my  last 
will  and  testament.'' 

The  executors  of  Folkerd  C.  Sebring  answered  separately 
from  the  other  defendants,  alleging  that  as  to  most  of  the 
allegations  in  the  complaint  they  had  no  knowledge  or  infor- 
mation, sufficient  to  form  a  belief;  admitting  the  making  of 
the  will  by  their  testator,  as  alleged,  and  the  content^  there- 
of, and  claiming  that  the  devises  and  bequests  therein  were 
legal  and  valid,  and  claiming  and  insisting  that  upon  the  death 
of  the  said  widow,  Lois  Sebring,  the  real  and  personal  estate 
so  devised  and  bequeath  to  her  in  said  will  for  and  during 
her  natural  life,  shall  be  sold  by  the  executors,  and  the  pro- 
ceeds thereof  be  divided  equally,  share  and  share  alike,  among 
the  defendants — the  American  Board  of  Commissioners  for 
Foreign  Missions,  the  Presbyterian  House,  the  American  Bible 
Society,  aod  the  American  Tract  Society — by  said  executors, 
according  tp  the  provisions  and  directions  of  said  last  will  and 
testament.  Wherefore  the  said  defendants  asked  that  the  rights 
and  interests  of  the  respective  parties  be  determined  by  the 
court,  and  the  said  premises  mentioned  in  the  complaint,  or 
the  proceeds  thereof,  be  divided  among  them  accordingly ; 
^nd  that  the  court  determine  the  questions  mentioned  in  said 
jcomplaint,  in  relation  to  the  provisions  of  said  will,  and  any 
other  questions  relative  to  the  validity  of  the  devises  and  be- 
quests contained  in  said  will ;  and  that  the  costs  of  the  said 
defendants  in  this  action  be  paid,  either  from  the  avails  of 
said  premises,  or  from  the  estate  of  the  said  Folkerd  C.  Se- 
bring. 


* 
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The  other  defendants  answered  separately.  The  judge, 
before  whom  the  action  was,  tried,  found  the  following  facts 
and  conclusioBs  of  law : 

1st.  The  facts  that  Cornelias  Sebring,  named  in  the  plead- 
ings, was  the  father  of  the  plaintiff,  and  died  at  the  time 
stated  in  the  complaint,  and  at  the  time  of  his  death  pos- 
sessed and  was  seised  in  fee  simple  of  the  piece  of  land  for 
that  pnrpose  described  in  the  complaint. 

2d.  The  facts  that  Folkerd  C.  Sebring,  named  in  the  com- 
plaint, was  a  son  and  heir-at-law  of  the  said  Cornelius  Sebring, 
deceased;  and  that  the  said  Cornelius  Sebring  before  his 
death,  and  on  the  2d  day  of  December,  1827,  made  and  pub- 
lished, in  due  form  of  law  to  pass  real  and  personal  estate, 
his  last  will  and  testament,  a  true  copy  whereof,  with  a  cer- 
tificate of  the  surrogate  of  Seneca  county  subjoined  thereto, 
was  annexed  to  the  findings ;  and  that  the  thirty  acres  of 
land  mentioned  in  said  will,  and  thereby  devised  to  said 
Folkerd,  is  the  same  piece  of  land  described  in  said  complaint. 

3d.  The  oonclusions  of  law,  that  the  said  Folkerd  0. 
Sebring,  under  and  by  force  of  the  provisions  in  the  said  will 
of  his  father,  Cornelius  Sebring,  deceased,  took  an  estate  in 
fee  in  the  said  thirty  acres  of  land  therein  devised  to  him ; 
and  the  plaintiff  has  no  estate  right,  title  or  interest  of  any 
kind  whatever  in  such  land. 

4th.  The  facts  that  the  said  Folkerd  C.  Sebring  died  on  or 
about  the  14th  day  of  February,  1861,  as  stated  in  the  com- 
plaint ;  and  at  the  time  of  his  decease  had  no  children,  and 
only  a  wife,  the  said  Lois. 

5th.  The  fact  that  the  said  Folkerd  C.  Sebring,  before  his 
death  and  at  the  time  stated  in  the  complaint,  made  his  last 
will  and  testament,  in  due  form  of  law  to  pass  real  and  per- 
sonal estate,  a  true  copy  whereof  was  annexed  to  said  com- 
plaint as  schedule  "A." 

[The  disposing  clauses  of  that  will  were  as  follows : 
First.  It  is  my  will  and  wish  that  all  my  debts  of  eveiy 


ti 


MONRbB— SEPTEMBER,  1866.  479 

Harris  f^.  Slaght 

description  shall  be  paid,  as  soon  as  possible,  after  my  de- 
cease, and  also  all  the  charges  and  expenses  of  my  funeral. 

Second.  I  give,  devise  and  bequeath  unto  my  beloved  wife 
Lois,  the  use  of  all  my  real  and  personal  estate  and  property 
of  every  kind,  quality  and  description  whatsoever,  for  and 
during  the  term  of  her  natural  life,  to  be  by  her  used  for  her 
convenience,  comfort  and  personal  benefit. 

Third.  After  the  death  of  my  said  wife  Lois,  it  is  my  will 
and  my  order,  that  sdl  my  real  and  personal  estate  and  property 
of  every  kind  and  nature  and  description,  shall  be  sold  by 
my  executor,  and  that  the  proceeds  thereof  be  paid  over  to 
the  following  named  charitable  societies  in  four  equal  por- 
tions, that  is  to  say :  I  will  and  bequeath  one  fourth  of  all 
such  proceeds  to  my  executors  in  trust,  to  be  paid  over  to 
the  treasurer  of  the  American  Board  of  Commissioners  for 
Foreign  Missions,  or  the  person  or  persons  authorized  by  the 
said  ^^ board"  to  receive  the  same,  expressly  for  them,  and  to 
apply  it  to  the  charitable  uses  and  purposes  of  said  '^  board." 
I  further  will  and  bequeath  to  my  executors  in  trust,  another 
fourth  part  of  all  the  proceeds  of  my  estate,  real  and  per- 
sonal, to  be  paid  over  by  tiiem  to  the  trustees  of  the  Presby- 
terian House,  incorporated  April  21st,  1865,  by  the  legislature 
of  Pennsylvania,  to  be  expended  under  the  direction  and  for 
the  appropriate  uses  of  the  Home  Mission  Committee  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America. 

I  also  further  wHl  and  bequeath  to  my  executors  in  trust 
another  equal  one  fourth  part  of  my  estate,  real  and  personal, 
or  of  the  proceeds  of  the  sale  thereof,  tp  be  paid  over  by  them 
to  the  person  or  persons  who,  when  the  same  shall  be  paya- 
ble, shall  act  as  treasurer  of  liie  American  Bible  Society, 
formed  in  New  York  in  the  year  eighteen  hundred  and  six- 
teen, to  be  applied  to  the  charitable  uses  and  purposes  of 
said  society,  and  under  its  direction. 

I  still  further  will  and  bequeath  to  my  executors  in  trust 
another,  and  the  last^  equal  fourth  part  of  my  estate,  or  of 
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the  entire  proceeds  thereof,  both  real  and  personal,  to  be  paid 
over  by  them  to  the  "American  Tract  Society,"  instituted  in 
the  city  of  New  York,  or  to  the  properly  authorized  treasurer 
of  said  society,  or  to  the  person  who  shall  be  acting  as  treas- 
urer when  the  same  is  payable ;  the  same  eq^ual  one  fourth 
part  of  all  my  property,  or  the  avails  of  it,  whether  real  or 
personal,  to  be  applied  to  the  charitable  uses  and  purposes 
of  said  society. 

Fourth.  I  hereby  authorize  and  empower  my  executors,  in 
conjunction  with  my  wife  "Lois,"  if  they  shall  judge  it  to 
be  for  the  best  interest  of  my  estate,  to  sell  all  or  any  part 
or  portion  of  the  personal  property  at  public  or  private  sale, 
and  put  the  proceeds  of  such  sale  at  interest ;  the  interest 
only  to  be  at  the  disposal  and  control  of  my  said  wife,  agree- 
ably to  the  provisions  of  the  second  item  of  this  will. 

Fifth.  I  do  hereby  authorize  and  empower  my  executors, 
after  the  decease  of  my  said  wife  "Lois,"  to  seU  all  my  real 
and  personal  estate  and  property,  and  to  execute  and  deliver 
any  sufficient  deed  or  deeds  of  land,  for  any  part  and  all  of 
my  real  estate,  in  their  own  names  as  my  executors,  to  any 
person  or  persons  who  may  be  the  purchaser  or  purchasers 
thereof,  making  such  conveyance  safe  and  sure  to  said  pm*- 
chasers. 

Sixth.  I  hereby  constitute  and  appoint  my  beloved  wife 
"Lois"  executrix  of  this  my  last  will,  in  connection  and 
conjointly  with  my  friends  Wm.  C.  Dunlap  and  TVTm.  Dun- 
lap,  of  Ovid,  Seneca  county,  New  York,  the  two  latter  to  be 
my  executors,  and  after  the  death  of  my  wife,  my  sole  execu- 
tors, and  who  shall  be  invested  with  all  of  the  rights,  x)0wer8 
and  authority  herein  conferred  or  intended  to  conveyed  in  and 
by  this  my  last  will  and  testament."] 

6th.  The  judge  further  found  the  fact  that  the  defendant 
Lois  Sebring,  the  widow  of  the  said  Folkerd,  has  appeared  in 
this  action  and  put  in  her  answer ;  and  therein  insisted  that 
the  will  of  the  said  Folkerd,  her  deceased  husband,  is  legal  and 
valid  I  and  claimed  ftnd  insisted  that  at  his  death,  the  real  and 
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personal  estate  devised  and  bequeathed  to  her  by  said  will  dur- 
ing her  life^  shall  be  sold,  and  the  proceeds  divided  and  paid, 
as  directed  by  said  will,  as  by  said  answer  will  fully  appear. 

7th.  Conclusion  of  law.  That  the  said  Lois  Sebring  Ib 
the  only  person  who  can  rightfully  object  to  the  validity  of 
said  will  of  her  deceased  husband ;  and  inasmuch  as  she  did 
not  seek  to  invalidate  it,  but  on  the  contrary  insists  upon 
sustaining  it,  neither  the  plaintiff,  nor  any  collateral  relative 
of  the  said  Folkard,  can  call  it  in  question. 

8th.  The  conclusion  of  law,  that  under  the  provision  in 
the  will  directing  the  real  estate  to  be  sold  and  converted 
into  money,  such  real  estate  must  be  deemed  personal  prop- 
erty, and  the  rules  of  law  applicable  to  such  property  must 
govern  in  carrying  into  effect  the  provisions  of  the  wiU. 

.  9th.  The  fact  that  the  defendants  the  Board  of  Gommis* 
sioners  for  Foreign  Missions  were  duly  incorporated,  and 
created  a  body  politic,  by  an  act  of  the  legislature  of  the 
state  of  Massachusetts  passed  on  the  20th  of  June,  1812, 
and  by  such  act  of  incorporation,  were  authorized  in  their 
corporate  capacity  to  take,  receive,  have  and  hold  in  fee 
simple  or  otherwise,  lands,  tenements  and  hereditaments,  by 
gift,  grant,  devise  or  otherwise,  and  also  to  take  and  hold  by 
donation,  bequest  or  otherwise,  personal  estate. 

10th.  The  fact  that  the  defendants  the  Presbyterian  House 
were  duly  constituted  and  declared  to  be  a  body  politic  and 
corporate  by  the  name  of  ^^  The  Trustees  of  the  Presbyterian 
House,"  by  an  act  of  the  legislature  of  the  state  of  Penn- 
sylvania, passed  on  the  2lBt  day  of  April,  1855,  and  by  such 
act  of  incorporation  were  authorized  to  purchase  and  receive, 
take  and  hold  lands,  tenements  and  hereditaments,  goods, 
money  and  chattels  and  all  kinds  of  property  and  estate,  which 
may  be  devised  or  bequeathed  or  given  to  them. 

11th.  The  &ct  that  the  defendants  the  American  Bible 
Society  were  constituted  a  body  corporate  by  an  act  of  the 
legislature  of  this  state,  passed  on  the  25th  day  of  March, 
1841,  for  the  purpose  of  publishing  and  promoting  the  circu- 
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lation  of  the  S0I7  Scriptures,  and  which  act  of  incorporation 
conferred  on  the  corporation  thereby  created  the  general  pow- 
ers and  subjected  it  to  the  provisions  contained  in  title  third 
of  chapter  18  of  the  first  part  of  the  Bevised  Statutes,  so 
fiEtr  as  the  same  were  applicable. 

12th.  The  fact  that  the  defendants  the  American  Tract 
Society  were  created  a  body  corporate,  by  an  act  of  the  legis- 
lature of  this  state,  passed  on  the  26th  day  of  May,  1841, 
for  the  purpose  of  printing  and  circulating  religious  publica- 
tions ;  and  which  act  of  incorporation  conferred  on  the  cor- 
poration thereby  created  the  general  powers  and  subjected  it 
to  the  provisions  contained  in  title  third  of  chapter  18  of  the 
first  part  of  the  Bevised  Statutes,  so  far  as  the  same  were 
applicable. 

13th.  The  conclusion  of  law,  that  each  of  the  defendants — 
"The  Board  of  Commissioners  for  Foreign  Missions,"  ^*The 
Presbyterian  House,"  "The  American  Bible  Society,"  and 
"  The  American  Tract  Society  "-—  is  entitled  to  and  has  a  law- 
ful right  to  receive,  in  money,  from  the  executors  of  the  said 
Folkerd  C.  Sebring,  deceased,  arid  trustees  under  the  same, 
one  fourth  part  of  the  real  and  personal  estate  of  the  said 
Folkerd,  after  the  death  of  the  said  Lois  Sebring  and  after  the 
said  real  ajid  personal  estate  shall  be  converted  into  money. 

14th.  The  conclusion  of  law  that  the  complaint  of  the 
pl§.intiff  ought  to  be  dismissed,  with  costs ;  and  the  same 
^  .^V^  cMeried  to  be  dismissed,  with  costs  to  be  adjc^sted. 
f    '^^Tlte  plaintiff  appealed  from  the  judgment. 

/»     „      '^^B0,mK  &<^,  for  the  appellant.    I.  On  the  2d  day  of  De- 
\  ^'*'<i^^V^^j  ii27^*  Cornelius  Sebring  executed  his  will,  which  was 
Nij-^  du^^yojyed.Jbefore  the  surrogate  on  the  6  th  of  March,  1828. 
'^il<44jjy-d  B^ction  of  his  will  is  as  follows,  to  wit :  "  First.  I 
give  and  bequeath  my  son  Folkerd  thirty  acres  of  land  on 
which  he  now  lives,  my  black  mare,  two  hundred  dollars  in 
six  months  after  my  decease,  and  one  sixth  part  of  my  per- 
sonal property  not  otherwise  disposed  of."    This  is  a  devise 
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of  land  without  words  of  inheritance,  and  having  taken  effect 
by  the  death  of  the  testator,  before  the  Revised  Statutes,  it 
gave  only  a  life  estate  to  the  devisee.  (4  Kent's  Gom.  537. 
S  Selden,  163.  8  John,  141.  9  id.  222.  11  id.  198.  17  id. 
221,  19  Barb.  494.)  But  it  is  claimed  by  the  societies  that 
there  is  enough  in  the  will,  when  construed  together,  to  take 
it  out  of  the  operation  of  this  rule,  and  that  Cornelius  Se- 
bring  intended  to  give  his  son  Folkerd  a  fee  in  the  thirty 
acres.  The  following  words,  found  in  the  introductory  part 
of  the  will,  '^as  for  my  worldly  estate  after  my  decease  be 
disposed  of  in  manner  following,"  are  cited  as  showing  this 
intention.  This  is  the  only  portion  of  the  introduction  that 
bears  upon  the  question  raised.  The  word  <*  estate,"  unless 
it  be  preceded  by  some  other  word  intended  to  qualify,  en- 
large or  render  certain  what  the  testator  intended  by  its  use, 
does  not  necessarily  include  "  real  property."  (4  Kenfs  Com. 
662,  note  1,  lOth  ed.  citing  Molyneux  v.  Rowe,  39  Eng.  Law 
and  Eq.  Rep.  78.)  The  case  of  Jackson  v.  MerriU,  (6  John. 
191,)  was  cited  at  the  special  term  to  show  that  by  the  word 
"  estate  "  the  testator  intended  his  whole  interest  in  his  real 
estate.  But  in  that  case  the  testator  required  his  three  sons 
to  pay  each  of  his  daughters  £35  each,  out  of  his  "/a«* 
estate/*  and  the  devise  of  his  lands  was  upon  the  condition 
of  this  payment.  These  words  were  not  in  the  introduction, 
but  in  the  residuary  clause.  This  decision  is  founded  cle] 
upon  the  principle  that  a  fee  is  given  by  iniplicatkij 
tator  having  imposed  upon  the  devisees  the  pj 
tain  legacies  of  £35  each.  Mr.  Justice 
"  The  charge  upon  the  real  estate  of  thirty^ 
be  paid  to  each  of  the  daughters,  puts  the  qu( 
a  doubt.  For  it  is  a  rule  well  settled  in  the  coi 
wills,  that  if  a  person  devises  land  to  another,  wij 
that  the  devisee  shall  pay  a  gross  sum  out  of  it,  the  devisee 
shall  take  an  estate  in  fee,  without  any  other  words,  though 
the  sum  to  be  paid  should  not  amount  even  to  a  year's  rent 
of  the  land."    Ch.  Kent  (4  Kent's  Com.  665,  10th  ed.)  says : 
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^'  Introductoiy  words  to  a  will  can  not  yaiy  the  construction 
80  as  to  enlarge  the  estate  to  a  fee,  unless  there  be  words  in 
the  devise  itself  sufficient  to  carry  the  interest."  In  the  case 
of  Barheydt  v.  Barheydt,  (20  Wend.  576,)  it  was  held  that 
the  introductory  clause  in  a  will,  showing  the  intent  of  the 
testator  to  dispose  of  all  his  ^'  wordly  estate/'  has  not  the 
efEdct  to  enlarge  the  estate  devised,  unless  the  words  of  the 
devisiDg  clause  are  connected  in  terms  with  the  introductory 
clause,  and  import  more  than  a  mere  description  of  the  prop- 
erty. Chief  Justice  Nelson  says  :  "  They  (the  introductory 
words)  are  often  words  of  course,  and  are  not  inappropriate 
even  where  the  testator  intends  giving  but  a  part  of  his  inter- 
est They  should  in  some  way  be  connected  in  the  body  of 
the  instrument  or  otherwise  with  the  more  important  devis- 
ing clause,  in  order  to  have  the  effect  of  enlarging  the  estate. 
I  am  unable  to  perceive  such  connection  here,  within  the  prin- 
ciple or  spirit  of  the  case.*'  The  case  was  in  the  Court  of 
Errors,  and  the  decision  was  placed  solely  on  the  ground  that 
the  testator  having  required  the  devisee  to  pay  a  sum  of 
money  out  of  the  estate,  it  enlarged  the  devise  to  him,  with-^ 
out  words  of  limitation,  into  an  absolute  estate  in  fee.  (20 
Wmd,  581.  Gro,  Eliz.  204.  Oro.  Jac.  599.  WiUeSy  108. 
Cowper,  356.  3  Term  Rep.  356.  5  id.  13.  5  Easty  87.) 
In  Harvey  v.  Olmsted^  (1  Comst.  483,)  where  the  introduc- 
tory words  were,  ^^I  order  and  direct  my  real  and  personal 
estate  to  be  divided  and  distributed  as  follows,"  it  was  held 
that  these  words  did  not  enlarge  the  devise  into  a  fea  In 
Oimstead  v.  (Hnisteady  (4  Comst.  56,)  a  case  arising  under  the 
sarnie  will,  it  was  held  by  the  Court  of  Appeals,  (Judge 
Oftrdiner  giving  the  opinion,)  ^'  That  the  law  never  enlarges 
an  estate  by  implication,  unless  the  devise  imposes  a  charge 
npea  the  devisee  in  respect  of  the  lands  devised.  And  when 
that  is  done,  it  takes  from  the  devise  the  character  of  a  gift, 
and  turns  it  into  a  purchase."  He  further  approved  of 
the  holding,  in  3d  Term  Sep.  354,  th^t  neither  the  terms 

• 

"rest  and  residue,"  following  the  devise  of  a  partial  interest 


MONBOE-SEFTEMBEB,  1868.  485 

in  landfly  nor  the  word  '^  hereditaments/'  nor  the  circnmatanoe 
tiiat  "  she  was  the  sole  residuary  legatee,  any  or  all  of  them/' 
were  sufficient  to  convey  a  fee.  (4  Comst.  56.)  The  same 
doctrine  is  held  in  Vanderwerker  v.  Vanderwerker  and 
others^  7  Barb.  221.)  That  the  introductory  clause  evincing 
an  intent  in  the  testator  to  dispose  of  all  his  worldly  estate,- 
will  not  have  the  effect  to  enlarge  the  estate  devised.  (8ee 
also  Wheatan  v.  Andreas^  23  Wend.  452.)  In  6th  John. 
191,  and  Vlth  Wehd.  393,  the  words  ''estate"  and  ''real  prop- 
erty," are  used  in  the  devising  dause,  and  not  confined  to 
the  introductory  clause,  and  the  fee  was  established.  Not  so 
much  by  the  use  of  the  word  "  estate"  in  the  devising  clause, 
as  on  account  of  the  legacy  the  devisee  was  made  liable  to 
pay.  It  was  further  insisted,  at  special  term,  that  the  will 
containing  no  residuary  clause  relating  to  real  estate,  the 
testator  intended  to,  and  did,  devise  the  thirty  acres  in  fee, 
and  18th  Wend.  207,  208,  was  cited  to  sustain  that  point. 
I  do  not  understand  that  the  point  was  discussed  in  the 
case  except  as  a  mere  incident,  and  that  both  the  Chancel- 
lor and  Senator  Dickinson  place  their  decision  upon  the 
ground  that  the  devisee  was  directed  to  pay  all  the  debts 
of  the  testator,  and  the  personal  property  having  all  been 
disposed  of  to  the  widow,  the  devisee  could  have  nothing  out 
of  which  he  could  make  the  payments,  except  he  took  a  fee, 
and  therefore  it  was  the  intention  of  the  testator  to  give  a 
fee.  The  case  of  Frogmorten  v.  Holydayj  (3  Bwrr.  1618,) 
IB  not  inconsistent  with  this  doctrine.  Lord  Mansfield  places 
his  decision  mainly  on  the  ground  that  the  testator  had 
charged  his  son  John  with  the  payment  of  a  legacy  of  £50. 
Justice  Wilmott  places  his  opinion  on  the  same  ground. 
This  very  point  was  raised  by  counsel  in  the  case  of  Harvey 
V.  Olmsted^  (1  Gomst.  490.)  Gardiner,  J.  says :  "  If  the 
residue  of  his  estate  is  undisposed  of,  it  presents  the  ordi- 
nary case  of  a  general  intention  not  executed,  but  it  furnishes 
no  reason  for  departing  ^m  the  language  of  the  testator,  nor 
any  authority  to  this  court  in  his  place  to  distribute  his 
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property  for  him."  {See  Barheydt  v.  Barheydt^  20  Wend* 
580,  681 ;  4  Comet,  56.)  The  case  of  Van  Derzee  v.  Fan 
Derzee^  (30  Barb.  831,)  is  like  the  one  at  bar. 

II.  The  plaintiff  claims  that  the  proTisions  of  F.  C.  Se- 
briDg's  will,  80  far  as  it  attempts  to  dispose  of  the  property 
after  the  death  of  Mrs.  Sebring,  are  void*  1st.  As  to  tho 
American  Bible  Society  and  the  American  Tract  Society, 
these  societies  can  not  take  by  devise.  {Doxoning  y«  Marshall, 
23  N,  Y,  Rep.  366.)  If  the  provisions  of  the  will  for  the  ben- 
efit of  these  societies  are  considered  as  devises  of  the  real 
estate,  then  they  are  wholly  void.  It  is  true  that  the  case 
above  cited  applies  the  doctrine  of  equitable  conversion  to 
oases  like  the  present,  and  holds  that  although  these  socle-' 
ties  are  incapable  of  taking  by  devise,  they  may  take  the 
money  arising  from  the  sale  of  the  real  estate.  But  has  this 
testator  directed  absolutely  that  there  shall  be  such  a  con^ 
version*  The  language  of  the  provisions  in  relation  to  these 
societies  is,  ^^I  further  will  and  bequeath  to  my  executors  in 
trust  another  equal  one  fourth  of  my  estate,  real  and  per- 
sonal, or  of  the  proceeds  of  the  sale  thereof,"  &c.  Does  not 
this  provision  qualify  the  power  given  to  the  executors  to 
sell  the  lands  ?  And  if  vidid,  does  it  not  authorize  them 
to  hold  the  one  fourth  of  these  lands  in  trust  for  each  of  these 
societies  ?  If  so,  the  provision  for  these  societies  is  unques- 
tionably voidi  2d.  As  to  the  provision  for  the  American 
Board  of  Commissioners  for  Foreign  Missions.  This  society 
is  not  a  corporation,  under  the  laws  of  this  state.  So  far 
as  our  courts  are  concerned,  it  stands  in  the  position  of  an 
unincorporated  association.  The  reasoning  of  Selden,  J.  in 
Owens  V.  Missionary  Society y  (4  Keman,  380,)  applies  with 
quite  as  much  force  to  this  society  as  to  the  voluntary  asso- 
ciation which  was  a  party  to  that  cause.  Our  courts  have  no 
control  over  a  foreign  corporation.  They  can  not  enforce  the 
execution  of  the  trust  created  in  this  will.  3d.  The  bequest 
or  devise  to  the  trustees  of  the  Presbyterian  House  is  clearly 
void.    Even  if  this  were  a  corporation  under  the  laws  of  this 
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state,  and  capable  of  taking  by  bequest  or  devise,  a  provision 
in  the  form  of  the  one  in  this  will  would  be  clearly  invalid. 
It  is  in  effect  a  bequest  to  these  trustees  in  trust  for  the  home 
mission  committee  of  the  general  assembly.  There  is  no 
evidence  that  the  general  assembly  is  a  corporation,  much 
less  that  the  home  mission  committee  is  one.  A  bequest 
directly  to  this  committee,  or  to  the  general  assembly,  would 
be  wholly  void  under  the  decision  in  Owens  v.  The  Missionn 
ary  Society^  cited  above.  The  corporation  called  The  Trus^ 
tees  of  the  Presbyterian  House  take  no  interest  in  this  bequest. 
They  are  only  the  custodians  of  the  money  bequeathed.  J.t 
is  to  be  received  and  held  by  the  corporation  in  trust  for  an 
unincorporated  body,  or  in  the  language  of  the  will,  to  be 
expended  under  the  direction  and  for  the  appropriate  uses 
of  the  home  mission  committee.  The  whole  power  given  to 
the  corporation  in  this  bequest  is  to  hold  the  money  for  the 
use  of  imother  body.  Had  this  bequest  been  to  the  executors 
in  trust  for  this  home  mission  committee,  to  be  expended 
under  its  direction,  and  for  its  appropriate  uses,  there  can  be 
no  question  but  it  would  have  been  invalid.  The  fact  that 
it  is  a  foreign  corporation  who  are  to  hold  the  money  in  trust 
for  this  irresponsible  body  does  not  render  it  valid.  The 
charter  of  The  Trustees  of  the  Presbyterian  House  may  give 
that  body  the  power  to  take  a  legacy.  It  can  not  have  the 
effect  of  making  the  general  assembly  capable  of  taking  a 
legacy^  nor  can  it  give  such  power  to  any  of  the  committees 
of  the  general  assembly. 

III.  If  the  court  shall  hold  that  these  societies  are  each  and 
all  competent  to  take  the  devises  or  bequests,  and  hold  them 
for  the  purposes  mentioned  in  the  will,  then  it  is  insisted  that 
under  chapter  360  of  the  Laws  of  1860,  these  devises  or  be* 
quests  should  abate  at  least  one  half,  and  that  upon  the  death 
of  Lois  Bebring  one  half  of  the  interest  of  Folkerd  C.  Se* 
bring  in  these  lands  should  descend  to  his  heirs.  The  learned 
justice,  before  whom  this  case  was  tried,  finds  as  a  conclusion 
of  law  that  Lois  Sebring  is  the  only  person  who  can  right- 
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folly  object  to  the  validity  of  the  will  of  her  deceased  hoB^ 
band,  and  inasmuch  as  she  did  not  seek  to  invalidate  it,  but 
on  the  contrary  insists  upon  sustaining  it,  neither  the  plain- 
tiff nor  any  collateral  relative  of  the  said  Folkerd  can  call  it 
in  question.  This  postion  can  be  sustained  only  on  the 
assumption  that  the  statute  was  made  exclusively  for  the 
benefit  of  the  husband,  wife,  child  or  parent.  That  it  was 
not  so  intended  is  manifest.  1st.  The  language  of  the  stat- 
ute is  explicit.  There  is  no  ambiguity  whatever  about  the 
language  employed.  It  provides  expressly  that  no  person 
having  a  husband,  wife,  child  or  parent  shall:  bequeath  or 
devise  to  any  of  the  societies  described  in  the  statute,  more 
than  one  half  of  his  or  her  estate,  and  adds  that  such  devise 
or  bequest  shall  be  valid  to  the  extent  of  one  half  and  no 
more.  It  does  not  purport  on  its  face  to  be  for  the  benefit 
of  anybody.  It  creates  an  absolute  disability  in  any  person 
having  a  husband,  wife,  child  or  parent,  to  bequeath  more 
than  half  of  his  or  her  property  to  any  of  the  sodeties 
named  in  the  statute,  and  goes  further,  by  declaring  that 
such  a  bequest  shall  be  valid  to  the  extent  of  one  half,  and 
no  more.  In  other  words,  a  bequest  or  devise  of  the  whole 
property,  will  be  whoUy  invalid  as  to  the  one  half  If  any 
provisions  of  a  wUl  are  void  from  any  reason,  every  person 
who  is  entitled  to  receive  the  property  in  the  event  of  the 
fidlure  of  those  provisions,  can  take  advantage  of  the  invalid 
provisions,  and  raise  the  objection  as  to  their  sufficiency. 
To  say  that  only  the  persons  named  in  this  statute  can  take 
advantfi^e  of  the  invalidity  of  the  will,  is  to  put  an  interpre- 
tation upon  this  statute  wholly  unwarranted  by  its  plain 
provisions.  Where  the  language  of  a  statute  is  clear  and 
imambiguous,  we  have  no  right  to  resort  to  any  extrinsic  cir- 
cumstances to  interpret  or  explain  it.  In  the  language  of 
Judge  Allen,  in  McCluakey  v.  Oromtoellj  (1  Kern.  601,) 
"It  is  not  allowable  to  interpret  what  has  no  need  of  inter- 
pretation, and,  when  the  words  have  a  definite  and  precise 
meaning,  to  go  elsewhere  in  search  of  conjecture  to  restrict  or 
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extend  the  meaning.  Statutes  and  contracts  should  be  read 
and  understood  according  to  the  natural  and  most  obvious 
import  of  the  langauge,  without  resorting  to  subtle  and  forced 
construction  for  the  purpose  of  either  limiting  or  extending 
their  operation.  Courts  can  not  correct  supposed  errors, 
omissions  or  defects  in  legislation  or  vary  by  construction  the 
contracts  of  parties.  The  office  of  interpretation  is  to  bring 
sense  out  of  the  words  used,  not  to  put  sense  into  them.'' 
{See  as  to  aame^  Purdy  v.  The  People,  4  Hill,  384 ;  Waller 
V.  Harris,  20  Wend.  661 ;  remarhe  of  Johnson,  J.  in  New- 

m 

ell  V.  The  People,  3  Seld.  97 ;  Jackson  v.  Lewis,  17  John. 
475;  People  v.  N.  Y.  Central  Railroad,  3  Kern.  78.) 
2d.  If  the  construction  given  by  the  justice  who  tried  this 
cause  is  to  prevail,  the  object  of  the  statute  will  be  in  very 
many  instances  defeated.  Take  the  case  of  a  wife  who  dies 
owning  real  estate  only.  If  there  have  been  no  children  born 
of  her  marriage,  her  surviving  husband  takes  no  interest  in 
her  lands,  unless  as  devisee.  If  in  such  a  case  a  wife  has 
bestowed  aU  her  property  on  benevolent  institutions,  the  hus* 
band,  even  if  he  is  in  a  position  to  object  to  the  will,  will  take 
nothing  by  his  motion.  The  heirs  in  such  a  case  have  a  right 
to  one  half  of  the  real  estate,  but  are  powerless  to  enforce  it. 
The  husband  who  has  no  interest  whatever  in  sustaining  or 
defeating  the  provisions  of  the  will  is  the  only  person  who 
can  object  to  its  validity.  Again ;  if  in  the  present  case 
F.  G.  Sebring's  property  had  consisted  entirely  of  real  estate, 
and  he  had  made  no  provisions  whatever  for  his  wife  in  his 
will,  she  would  be  in  a  situation  where  she  would  have  no 
interest  in  sustaining  or  overthrowing  the  will.  She  would 
take  her  dower  right  in  the  land  in  spite  of  the  will.  She  would 
take  no  more  if  the  will  were  set  aside  as  to  the  one  half. 
The  heirs  would  have  a  present  right  to  one  sixth  of  the  land, 
and  a  vested  remainder  in  one  third  if  the  will  is  defeated  as 
to  the  one  hal£  The  wife  could  maintain  no  action  to  set 
aside  the  will,  for  that  must  be  brought  by  the  parties  in 
interest  who  are  the  heirs,  and  only  the  heirs.    If  they  can  do 
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nothing  then  in  this  case,  the  object  of  the  statute  is  entirely 
defeated.     Is  it  probable  that  the  legislature  intended  that  a 
will  which  the  statute  declares  totally  invalid  as  to  the  one 
half^  should  be  rendered  valid  because  a  person  who  has  no 
interest  whatever  in«the  estate,  devised  or  bequeathed^  chooses 
to  acquiesce  in  the  provisions  of  the  will  ?     Again  \  is  the 
right  of  the  wife,  husband^  child  or  parent  to  object  to  such 
a  will  a  personal  one,  or  does  it  survive  ?     If  the  wife,  fully 
intending  to  object  to  the  validity  of  such  a  will^  dies  before 
she  has  carried  her  intentions  into  effect,  does  this  render 
the  will  valid,  or  does  the  right  to  object  pass  to  her  personal 
representatives  ?     Is  it  a  power  which  she  can  dispose  of  by 
will  ?     If  she  has  commenced  an  action  to  set  such  a  will 
aside,  and  dies  while  the  action  is  pending,  does  her  death 
abate  the  action  ?     Must  the  heirs  stand  with  folded  arms 
until  an  action  commenced  by  the  wife  has  been  carried 
through  to  a  final  judgment,  and  then  first  be  in  a  condition 
to  assert  their  rights?     It  is  plain  that  th^  construction 
given  to  this  statute  on  the  trial  will  lead  to  manifest  incon- 
sistency.    3d.  It  was  claimed  on.  the  trial  that  this  statute 
was  founded  on  the  laws  of  this  state  which  provide  that 
every  person  must  support  his  wife,  parents  and  children.     As 
there  is  not  and  never  has  been  any  law  obliging  a  wife  to 
support  her  husband,  in  one  case  at  least  this  argument  en- 
tirely fails.     But  there  is  no  force  in  it  in  any  point  of  view. 
If  a  person  wishes  to  leave  his  property  away  from  his  wife, 
parents  or  children,  this  statute  does  not  prevent  him.    It 
merely  renders  void  devises  or  bequests  to  Certain  societies, 
but  any  person  may  still  make  valid  dispositions  of  his  prop- 
erty in  other  directions  than  those  forbidden  by  the  statute, 
and  yet  leave  nothing  to  the  persons  for  whose  benefit  this 
statute  is  claimed  to  have  been  made.    If  this  statute  was 
made  merely  to  oblige  a  man  to  support  his  relatives  after 
death  it  entirely  fails  in  its  object.    4th.  It  was  claimed  on 
the  trial  that  the  widow  would  receive  less  if  the  will  was 
declared  invalid  as  to  the  one  half  than  she  takes  under  tho 


SIONROE— SEPTEMBER,  1866.  4^1 

—  -----  —     -  -  -  —    

Harris  r.  Slaght. 

will.  As  nobody  disputes  that  the  provisions  for  Mrs.  Se- 
bring  are  valid,  and  no  one  proposes  to  interfere  with  her 
life  estate  in  the  property,  it  is  unnecessary  to  dwell  on  this 
point.  It  was  also  claimed  that  the  will  should  not  be  dis- 
turbed because  the  life  estate  of  the  widow  might  be  worth 
*as  much  as  half  of  the  estate^  It  would  be  easy  to  show  by 
the  annuity  tables  that  this  is  not  so,  but  the  argument  is 
not  a  good  one.  If  the  bequests  or  devises  are  invalid  as  to 
the  one  half^  the  fact  they  are  to  take  effe<it  in  the  future  will 
not  render  them  valid.  If  a  testator  can  not  bestow  prop^^ 
erty  directly  upon  a  corporation  he  can  not  do  it  by  suspend- 
ing the  time  of  payment  for  a  few  years.  The  obvious 
meaning  of  the  statute  is  that  whatever  time  the  bequests  or 
devises  take  effect  they  are  valid  as  to  the  one  half  and  no 
more.  5th.  The  act  of  1860  operates  in  a  two  fold  direction. 
It  renders  a  testator  wholly  incapable  of  devising  or  be*" 
queathing  more  than  half  of  his  property  to  these  different 
societies,  and  it  in  effect  prohibits  the  societies  from  taking 
such  devises  or  bequests  to  the  extent  of  more  than  one  hal£ 
It  is  €kB  well  a  prohibition  of  the  legatee  or  devisee  to  take,  as 
the  testator  to  givcv  The  law  takes  away  the  capacity  of  a 
corpotation  in  certain  cases  to  take  by  devise  or  bequest,  as 
effectually  as  if  this  provision  were  made  a  part  of  the  char^- 
ter  of  every  incorporated  society.  6th*  If  it  is  allowable  in 
a  case  where  the  language  is  as  explicit  as  the  one  in  ques'- 
tion,  to  inquire  into  the  intentions  of  the  legislature,  we 
need  not  look  far  to  find  the  reasons  which  prompted  the 
passage  of  this  Act.  It  is  obvious  that  it  was  made  not  for 
the  benefit  of  any  particular  persons,  but  from  reasons  of 
public  policy.  The  same  causes  which  induced  the  passage 
in  England  of  the  stringent  statute  of  9th  Geo.  II,  chap.  86, 
have  been  operative  in  this  country.  It  is  recited  in  the  pre» 
amble  of  that  statute^  that  t 

<<  WhereaS)  gifts  or  alienations  of  lands^  tenements  or  her- 
editaments are  prohibited  or  restrained  by  Magna  Charta, 
and  divers  other  wholesome  laws^  as  prejudicial  to  and  against 
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the  common  utility,  nerertheless  this  public  mischief  has  of 
late  greatly  increased  by  means  of  large  and  improvident 
alienations  or  dispositions  made  by  languishing  or  djring  per- 
sons or  by  others,  to  uses  called  charitable  uses,  to  take  place 
after  their  death,  to  the  diBherison  of  their  lawful  heirs  ;  for 
remedy  whereof  it  is  enacted,"  &c. 

If  the  legislature  had  set  forth  the  reasons  that  led  to  the 
making  of  the  law  of  1860,  it  is  not  probable  that  they  would 
have  differed  in  spirit  from  those  recited  in  this  preambla 
The  disposition  in  ^languishing  and  dying  persons"  to  make 
large  and  improvident  alienations  to  so  called  charitable 
purposes  has  been  a  growing  public  mischief  here  as  well  as 
in  England  ;  and  it  was  universally  felt  that  some  l^islation 
was  necessary  to  check  this  tendency  to  bestow  property  upon 
these  benevolent  societies.  This  is  especially  so  in  the  case 
of  the  societies,  which  are  defendants.  They  are  wide  spread 
organizations,  with  auxiliaries  and  branches  in  every  state 
and  county.  Nearly  every  clergyman  of  an  evangelical 
church  is  a  member  of  one  or  more  of  them,  and  an  active 
agent  in  procuring  money  for  them.  Through  these  agents, 
these  societies  have  the  readiest  access  to  the  beds  of  the 
dying,  and  by  appealing  to  the  religious  or  superstitious  hopes 
or  fears  of  weak  minded  persons,  they  are  often  enabled,  as 
they  were  in  the  present  case,  to  extort  large  donations  of 
property.  This  law  was  obviously  intended  to  put  a  check 
upon  the  rapacity  of  these  societies,  by  limiting  the  amount 
which  they  could  take  in  any  event  where  a  testator  has  any 
of  the  relatives  mentioned  in  the  statute.  That  such  was 
the  public  sentiment  which  led  to  the  passage  of  this  act, 
we  may  see  from  subsequent  legislation.  This  statute  has 
been  repeatedly  recognized  in  succeeding  legislation  in  many 
acts  of  the  legislature,  and  in  none  is  the  explicit  language 
of  this  act  qualified  or  essentially  varied.  (See  Laws  of 
1861,  chaps.  57,  189,  195,)  in  which  the  corporations  char- 
tered by  those  acts  are  expressly  subject  to  this  statute. 

In  the  acts  incorporating  ^^  The  Presbyterian  Committee 
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of  Home  Missions/'  and  "  The  American  Missionary  Associ- 
tion/'  (Laws  of  1862,  chaps,  340,  358,)  a  provision  in  lan- 
gnafi^e  almost  identical  with  the  act  of  1860,  is  inserted  in 
Ur  charters,  with  the  additional  pn>vi3ion  tliat  no  beqCUest 
or  devise  to  these  associations,  made  within  two  months  of 
the  decease  of  the  testator,  shall  be  valid.  {See  alaOy  Laws 
of  1863,  chwps.  45,  274  ;  Id,  1864,  cAop.  3 ;  Id.  1865,  chap, 
368.)  The  act  of  1860  is  then  no  anomaly  in  the  legislation 
of  this  state,  but  only  one  of  many  acts  showing  a  settled 
purpose  to  restrain  and  Umit  bequests  and  devises  for  char- 
itable  purposes. 

7th.  We  insist,  then,  that  the  devises  or  bequests  contained 
in  F.  C.  Sebring's  will  to  the  different  societies  are  wholly 
void  as  to  the  one  half.  That  the  plaintiff,  or  any  other 
person  who  is  entitled  to  receive  the  property  in  the  event 
of  the  invalidity  of  the  will,  has  a  right  to  object  to  its  pro- 
visions,  and  that,  upon  the  death  of  Lois  Sebring,  one  hiflf 
of  the  interest  of  F.  G.  Sebring  in  the  lands  affected  by  this 
action  will  descend  to  his  heirs. 

lY.  If  it  shall  be  determined  by  this  court  that  the  plain- 
tiff does  not  hold  a  fee  in  any  part  of  the  thirty  acres  as 
heir  at  law  of  Cornelius  Sebring,  deceased,  but  that  she  has 
a  fee  in  one  fifth  of  one  half  of  the  real  estate  of  Folkerd  C. 
Sebring,  as  his  heir  at  law,  or  if  she  has  inherited  any  portion 
of  his  real  estate,  then  she  has  a  present  standing  in  this 
court ;  at  least  no  one  can  object  to  her  bringing  this  action. 
One  who  holds  a  remainder  in  fee  may  maintain  an  action  for 
partition.  {Blakeley  v.  Galder^  15  N.  T,  jBep.  617.)  But  this 
action  was  brought  not  only  for  the  partition  of  the  thirty 
acres,  but  for  a  construction  of  Folkerd  0.  Sebring's  will. 
His  widow  and  the  other  executors  ask  for  a  construction  of 
this  wilL  If  the  plaintiff  sh^  be  found  to  have  any  interest 
whatever  in  the  property  of  her  brother,  F.  C.  Sebring,  then 
she  can  as  rightfully  ask  this  court  to  give  construction  to  this 
will  noWy  as  to  wait  until  the  decease  of  Folkerd  C.  Sebring's 
wife.    If  it  should  be  held  that  the  societies  take  one  half 
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the  real  estate,  they  are  only  tenants  in  common  with  the 
heirs  at  law  of  Folkerd  C.  Sebring,  subject  to  the  life  estate 
of  his  widow.  They  can  not  claim  the  exclusive  right  to  any 
portion  of  it.  They  could  not  claim  the  entire  proceeds  of 
any  particular  portion  of  his  estate.  The  construction  of  a 
will  may  be  had  in  an  action  for  partition.  {Hy€Ut  and  others 
V.  Pug$lep  and  others^  23  Barb.  285.) 

y.  The  Tract  Society  in  their  answer  admit  that  the  thirty 
acres,  described  in  the  complaint,  descended  to  Folkerd  C.  Se* 
bring  and  the  other  heirs  at  law  of  Cornelius  Sebring,  de* 
ceased,  and  claim  that  Folkerd  was  the  owner  in  fee  of  one 
half  said  land.  If  the  Traot  Society  shall  be  considered  as 
entitled  to  one  fourth  of  the  real  estate,  yet  having  admitted 
that  the  plaintiff  is  entitled  to  one  sixth  of  the  same,  the 
plaintiff  must  haye  the  one  sixth  of  that  one  fourth  that 
would  enure  to  the  benefit  of  said  society,    • 

S,  G.  Hadley,  for  the  widow  and  executors  of  F.  C.  Se^ 
bring.  The  will  of  Cornelius  Sebring  conveyed  the  fee  of 
thQ  premises  in  question,  the  thirty  acres  mentioned  in  the 
third  clause,  to  Folkerd  C,  and  not  merely  a  life  estate.  Tbe 
devise  of  lands  without  words  of  inheritance,  in  a  will  taking 
effect  prior  to  the  Revised  Statutes,  gave  only  a  life  estate 
to  the  devisee,  unless  from  the  whole  will  it  could  be  fairly 
inferred  that  the  testator's  intention  was  to  give  the  fee; 
or  in  other  words,  the  intention  of  the  testat.or  is  to  be 
sought  out,  and  wh^n  found,  controls.  The  American  law, 
and  American  courts  do  not,  and  should  not,  seek  occasions 
to  maintain  a  doctrine  which  ha&  its  origin  with  the  doc^ 
trine  of  entail,  but  rather,  when  the  same  can  fairly  be  done^ 
seek  to  maintain  and  extend  the  contrary ;  and  in  order  to 
support  such  intent,  to  give  the  fee,  the  coiuts  have  and 
will  give  such  construction,  even  against  strict  grammatical 
rules ;  and  to  effectuate  such  intention  of  a  testator,  words, 
and  limitation  may  be  transposed,  supplied  or  rejected.  {Seb 
Fond  V.  Bergh  and  others,  10  Paige,  140.)    Though  there 
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are  no  words  of  perpetuity  or  inheritanoe^  yet  when  it  ap- 
pears to  be  the  intention  of  the  testator  to  dispose  of  his 
whole  estate,  (as  was  in  th^  case  at  bar,)  the  devise  amounts 
to  a/ec.  The  word  estate  supplies  the  want  of  words  of  in- 
heritance. (See  6  John.  185.)  When  the  introductory  clause 
prefixed  to  a  devise  of  real  estate  shows  that  the  testator 
intended  to  part  with  his  whole  interest^  the  subsequent  words 
willy  if  possible,  be  construed  so  as  to  pass  an  estate  in  fee, 
to  prevent  an  intestacy,  as  to  any  part  of  his  property.  {See 
6  Cruise's  Digest,  244;  6  John.  190;  1  Salk.  276.)  Judge 
Thompson,  in  Jackson  v.  Merrill,  (6  John.  191,)  uses  this 
language :  '^  The  testator  here  begins  his  will  in  these 
words:  ^And  now  for  settling  my  temporal  estate,  and  such 
goods,  chattels,  &c.  I  do  order,'  &c.  clearly  showing  an  inten* 
tion  to  dispose  of  his  whole  interest  in  his  estate."  Now  let 
us  see  what  is  the  language  in  the  case  at  bar.  ^'  As  for  my 
worldly  estate,  after  my  decease,  be  disposed  of  in  manner 
following,"  and  then  the  testator  goes  on  and  disposes  of  his 
entire  estate,  real  and  personal,  as  clearly,  and  we  insist  mora 
clearly,  showing  in  this  case  than  in  that  in  Qth  John,  about 
which  Justice  Thompson  was  speaking,  the  intention  of  the 
testator  to  pass  the/se  in  the  thirty  acres  to  his  son  Folkerd, 
as  he  does  in  the  next  clause  of  the  will,  to  the  one  hundred 
and  one  acres  to  his  son  John.  The  introductory  clause  of 
the  will,  the  general  scope  of  the  will,  and  the  fact  that  there 
is  no  residuary  clause  as  to  the  real  estate,  show  strongly 
the  intention  of  the  testator  to  convey  thp/ee  and  dispose  of 
his  entire  estate  forever.  In  Maine,  (see  Butler  v.  Little,  3 
Greenl.  239,)  the  simple  fact  that  there  was  no  residuary 
clause  as  to  the  real  estate,  was  held  sufficient  to  show  the 
intention  of  the  testator  to  have  been  to  convey  a/66  in  land 
without  words  of  perpetuity,  and  that  doctrine  was  approved 
in  this  state  by  our  late  Court  of  Errors.  (See  Spraker  v. 
Van  Alstyne,  18  Wend.  207, 208.)  We  submit  the  testator's 
intention  in  this  case  clearly  was  to  pass  the /66  of  the  thirty 
acres^  and  that  this  intention  is  patent  from  the  will  taken 


496  CASES.  IN  THE  SUPREME  <X)URT.  • 

Harris  v,  Slaj^ht. 

together.  If  this  be  bo,  this  plaintiff  had  no  interest  in  the 
premises  when  this  action  was  commenced,  and  the  judgment 
should  be  affirmed.  If  Folkerd  only  took  a  life  estate  under 
the  will,  he  certainly  took  one  sixth  by  descent  and  two  sixths 
by  purchase,  and  in  that  view  owned  an  undivided  half  of  the 
thirty  acres  at  hiu  death,  in  fee.  The  widow  and  executors 
of  Folkerd  0.  Sebring  insist  that  his  will  is  valid,  and  that 
the  power  given  to  the  executors  to  sell  the  real  and  personal 
estate  owned  by  him,  and  pay  out  the  proceeds  according  to 
said  will,  should  be  executed  in  accordance  with  the  testator's 
directions,  after  the  widow's  death.  The  widow  does  not 
ii^ist  that  the  act  of  1860,  chap.  360,  shall  apply  to  this 
case.  The  widow  and  executors  ask  that  their  costs  be  allow- 
ed against  the  appellant  personally,  if  judgment  is  affirmed, 
and  ask  to  amend  their  answer  by  adding  at  the  end  thereof 
the  words,  "  or  by  the  plaintiff  personally  "  if  necessary. 

Samuel  A.  Foot^  for  the  four  societies,  who  are  respondents. 
I.  The  devise  in  the  will  of  Cornelius  Sebring  to  his  son, 
Folkerd  C.  Sebring,  of  the  thirty  acres  of  land  described  in 
that  will  and  the  complaint,  gave  the  devisee  an  estate  in 
fee.  It  is  admitted  that  a  devise  of  land,  without  words  of 
inheritance,  made  and  which  took  effect  by  the  death  of  the 
testator,  before  the  Bevised  Statutes,  gave  only  a  life  estate 
to  the  devisee.  All  know  that  this  rule  had  its  origin  in  a 
desire  to  establish  and  maintain  the  English  aristocracy. 
All  lawyers  and  judges  know  the  rule  to  be  harsh  and  un- 
just, and  agree  with  Lord  Mansfield,  when  he  said,  in  1781, 
"  I  verily  believe  that  in  almost  every  case  when  by  law  a 
general  devise  of  land  is  reduced  to  an  estate  for  Ufe,  the 
intent  of  the  testator  is  thwarted."  (Right  v.  Sidehothamj 
Doug,  7^3.)  Ab  the  intent  of  the  testator  universally  con- 
trols in  the  construction  of  wills,  judges  haye  always  be^ 
earnest  and  astute  in  searching  for  evidence  in  other  parts 
of  the  wUl,  and  the  surrounding  circumstances,  that  the  tes- 
tator intended  to  give  a  fee.     (Denne  v.  Pa^^  11  JEast,  603, 
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note;  opinion  of  court  by  Lord  Mansfield,)  All  courts  in 
England  and  this  country  have  followed  the  doctrine  of  this 
case.  The  cases  are  too  numerous  to  cite.  In  the  will  of 
C.  Sebring  there  is  sufficient  evidence  of  the  intention  of  the 
testator  to  give  his  son  a  fee,  to  relieve  the  cajse  from  seri- 
ous doubt.  That  evidence  consists  of  the  following  items  ; 
1st.  The  introductory  clause.  The  testator  devises  his  worldly 
eatatCy  after  his  death,  to  be  disposed  of  as  follows :  JEstate, 
by  numerous  decisions,  means  his  whole  interest  in  his  real 
estate,  as  well  as  personal,  and  makes  this  introductory 
clause,  one  of  the  strongest  kind,  to  show  the  intent  of  the 
testator.  (See  some  cases  on  this  svigecty  Jackson  v.  Mer^ 
rill,  6  John.  191 ;  Maundy  v.  Maundy,  Ca.  Temp.  Hard'^ 
wick,  143 ;  Fox  v.  Phdps,  17  Wend.  393 ;  Earl  v,  Orim,  1 
John.  Ch.  494)  2d.  The  will  contains  no  residuary  clause 
as  to  the  real  estate,  while  it  does  as  to  the  personal.  This, 
with  the  aid  of  the  introductory  clause,  is  decisive.  (JFVogr- 
morten  v.  Holy  day,  3  Burr.  1618.  Deen  v.  Allair,  Spenc. 
N.  J.  Sep.  6,  8,  9.  Carder  v.  Adams,  Del  Sep.  439,  441. 
Lamherfs  lessee  v.  Paine,  3  Cranch,  97,  130,  135,  136.) 
The  absence  of  a  residuary  clause  of  real  estate  has  of  itself 
been  held  sufficient  to  give  a  fee.  (Butler  v.  Little,  3  Oreenl. 
239,  241.  Sprdker  v.  Van  Alstyne,  18  Wend.  200,  opinion 
of  Walworth,  Ch.  207,  208.)  3d.  The  devise  to  the  testator's 
other  son,  John,  clearly  carries  a  fee,  because  John  is  to  pay 
some  legacies.  Yet  the  devise  to  the  two  sons  is  in  the  same 
identical  language,  and  the  testator  clearly  meant  the  same 
in  each  case.  4th.  His  bequests  of  his  personal  property  to 
his  wife  are  in  the  identical,  and  to  his  daughters,  substan- 
tially, in  the  same  language.  (See  a  few  of  the  cases  on  this 
point,  Rose,  ejc  dem.  Vere,  v.  Hill,  Burr.  1881,  opinion 
1884  ;  Rose  v.  Pattison,  16  East,  221 ;  Morrison  v.  Semple, 
6  Binney  94.)  5th.  In  the  very  (third)  clause  of  the  will  in 
which  the  testator  gives  the  thirty  acres  to  this  son,  he  gives 
him  several  parcels  of  personal  property,  and  both  real  and 
personal  ax^  given  by  the  same  words.  This  is  decisive  of  the 
Vol.  XLVL  32 
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testator's  intent  to  give  a  fee  in  the  real  property,  by  several 
of  the  cases  referred  to.  .  6th.  The  words  used,  via :  "I  givB 
my  son  Folkerd  thirty  acres  of  land  on  which  he  now  lives," 
according  to  several  cases,  carry  a  fee.  See  the  words  in  the 
following  Cases,  which  were  decided  to  carry  a  fee :  Roe  v. 
Fattiaofiy  (16  East,  221 ;)  Orayson  v.  Atkinson,  (1  Wilson, 
333.)  And  last ;  The  testator  left  surviving  him  a  wife,  two 
sons  and  four  daughters.  He  provided  for  them  all,  and  dis^ 
posed  of  all  his  property,  equalizing  his  real  estate  between 
his  two  sons  by  legacies,  charging  John^  who  had  a  farm  of 
one  hundred  and  one  acres,  with  paying  legacies,  and  giving 
Folkerd  C.  who  had  only  thirty  acres  of  land,  a  legacy  of 
$200.  The  scheme  of  the  will  would  be  destroyed  by  hold- 
ing that  Folkerd  C.  took  only  a  life  estate.  It  would  give 
the  daughters  two  thirds  and  John  one  sixth  of  Folkerd's  por-« 
tion  of  real  estate,  which  every  one  who  reads  the  will,  will 
see  plainly  the  father  did  not  intend.  This  view  of  the  sub- 
ject is  held  to  be  decisive  by  several  of  the  cases  already 
referred  to.  The  case  of  Charter  v.  Otis,  decided  by  this 
court,  reported  4X  Barb,  525,  is,  we  submit,  decisive  in  this 
case.  If  Folkerd  C.  Sebring  did  not  take  a  fee  under  his 
father's  will  in  the  thirty  acres,  then  at  his  own  death  he 
owned  in  fee  only  one  half  of  it — one  sixth  by  descent  and 
two  sixths  by  purchase. 

II.  If  the  court  are  of  opinion  that  Folkerd  C.  Sebring 
took  an  estate  in  fee  in  the  thirty  acres,  under  the  will  of  his 
father,  then  the  appellant  has  no  interest  in  the  thirty  acres, 
nor  possibility  of  interest  during  the  lifetime  of  his  widow,  and 
this  suit  is  ended,  and  the  complaint  must  be  dismissed* 

III.  The  societies  named  in  the  will  of  Folketd  C.  Sebring 
are  legally  entitled  to  the  bequests  made  to  them.  The  ob- 
jection made  to  their  right  is,  that  they  are  not  authorised 
by  their  charters  to  take  real  estate  by  devise.  This  objection 
does  not  apply  to  ^^  The  American  Board  of  Commissioners 
for  Foreign  Missions,"  for  their  charter  expressly  authorizes 
them  to  take  real  estate  by  devise.    Nor  does  this  objection 
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apply  to  "  The  Presbyterian  House,"  for  they  too  are  ex- 
pressly authorized  by  their  charter  to  take  real  estate  by 
devise,  It  perhaps  does  apply,  though  that  is  not  conceded, 
to  the  American  Bible  Society  and  the  American  Tract  So- 
ciety. They  are  incorporated  under  the  laws  of  this  state, 
and  both  have  expressly  given  to  them  in  their  charter  the 
powers  contained  in  title  3,  chap.  18,  part  1  of  the  Bevised 
Statutes.  (See  their  charter s^  Jjatvs  of  1841,  ch,  58,  p,  41; 
cA.  266,  'p,  249.)  One  of  the  powers  contained  in  the  Be- 
vised Statutes  thus  expressly  given  to  them,  is  given  in  these 
words :  '*'  To  hold,  purchase  and  convey,  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corporation  shall  require." 
The  counsel  of  these  societies  are  aware  that  there  is  a  gen- 
eral understanding  in  this  state,  that  these  societies  can  not 
take  real  estate  by  devise,  but  they  arc  not  aware  that  the 
question  has  been  directly  passed  upon  by  the  courts.  The 
counsel  for  the  appellant  supposes  that  a  decision  to  that 
effect  was  made  by  Chancellor  Walworth,  in  the  case  of  the 
Avhurn  Seminary  v.  Childs,  (^Faige^  419,)  but  the  counsel 
for  the  societieis  do  not  understand  the  Chancellor  as  giving 
an  opinion  upon,  or  even  alluding  to,  the  extent  or  character 
of  the  authority  given  by  the  clause  of  the  statute  above 
quoted.  The  authority  given  is  general,  "to  hold/'  also  to 
purchase  and  convey.  "To  hold,"  therefore,  must  mean 
something  more  than  to  purchase.  If  the  phrase  was  to  pur- 
chase  and  hold,  the  term  hold  might  well  be  held  to  apply 
to  that  which  was  purchased ;  but  it  precedes  the  word  pur- 
chase j  and  applies  to  real  estate  which  may  be  acquired  in 
any  way.  The  counsel  for  the  appellant  contends  that  the 
two  .societies  incorporated,  one  by  the  state  of  Massachusetts 
and  the  other  by  the  state  of  Pennsylvania,  though  expressly 
authorized  in  their  charters  to  take  real  estate  by  devise,  can 
not  take  in  that  way  real  property  situated  in  this  state,  un- 
less authorized  so  to  do  by  a  statute  of  this  state.  He  sup- 
poses the  lex  ret  sites  applies  to  this  case.  The  counsel  for 
the  societies  think  that  a  mistake,  and  suppose  that  the  stat- 
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utes  of  the  states  of  our  union  depend  on  other  principles 
for  their  efficacy.  But  our  own  statutes  appear  to  hare  regu- 
lated this  matter.  (See  3  R,  S,  p.  3^  §  8,  and  p.  138,  §  3, 
5th  ed.)  The  counsel  for  the  societies,  however,  place  their 
right  to  the  legacies  given  them  on  very  different  grounds. 
The  testator  gives  no  real  estate,  directly  or  indirectly,  to 
any  of  these  societies,  but  does  just  what  has  been  done  in 
this  state,  in  (it  may  be  said)  thousands  of  cases,  since  these 
noble  institutions  were  established ;  directs,  after  the  death 
of  his  wife,  not  only  his  real,  but  also  all  his  personal  estate, 
to  be  turned  into  money.  This  is  most  unquestionably  a 
.valid  power,  and  the  testator'a  executors  being  the  trustees  he 
has  appointed,  must  execute  it.  When  it  is  executed,  theii 
there  is  no  real  estate  of  the  testator — all  is  personal.  When 
that  is  80,  and  there  is  nothing  but  personal  property,  then 
the  testator  directs  what  shall  be  done  with  it.  There  never 
has  been  any  objection,  to  the  knowledge  of  the  counsel  for 
the  societies,  to  this  mode  of  giving  legacies  to  them.  The 
form  of  bequest  in  this  case  has  been  recommended  by  the 
societies,  and  followed  for  years.  In  the  case  of  Kinff  v. 
SundUy  (15  Barb.  139,)  the  testator  attempted  to  give  a 
specific  piece  of  real  estate  to  a  designated  corporation,  and 
if  it  could  not  be  done  in  one  way,  he  desired  it  might 
be  in  another.  The  law  would  not  allow  it  to  be  done 
in  either  way.  The  attempt  of  the  testator  was  tq  give  a 
piece  of  real  estate  to  a  corporation  not  authorized  to  take 
or  hold  it.  To  ejBfectuate  the  intentions  of  a  testator,  which 
are  laudable,  but  never  to  defeat  them,  the  courts  always 
hold  that  real  estate  shall  be  deemed  personal,  and  be  dis- 
posed of  as  such,  if  a  testator  director  his  real  estate  to  be 
converted  into  personal.  This  is  a  well  established  rule ;  but 
see  Story  on  Equity,  §§  790,  791,  793, 1212, 1213, 1214,  and 
cases  there  cited.  The  court  will  see  that  by  a  compliance 
with  the  direction  of  the  testator  to  sell  his  real  estate  and 
convert  it  into  money,  all  the  evils  our  statute  of  mortmain 
was  intended  to  cure  are  avoided. 
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lY.  The  statute,  passed  in  I860,  prohibiting  a  testator 
from  giving  away,  in  certain  cases,  more  than  half  of  his 
estate,  does  not  apply  to  the  will  in  question.  (Laws  qf  1860, 
ch,  360,  p.  607.)  The  testator  had  no  child,  or  parents,  and 
only  a  wife.  Under  no  possible  contingency  can  any  portion 
of  his  estate  be  applied  to  charitable  uses  while  his  wife  is 
living.  The  object  of  the  act,  and  the  clear  intentions  of  the 
legislature,  were  to  prevent  a  man  from  leaving  his  parents, 
wife  and  ohildem  destitute,  by  giving  away  to  charitable  uses 
all  his  property.  In  this  case  the  wife  has  all^  during  her 
life.  Surely  the  legislature  did  not  intend  to  provide  a  sup- 
port for  her  after  her  death.  It  seems  to  be  quite  clear  that 
the  statute  does  not  apply  to  this  case.  There  is  no  attempt 
on  the  part  of  the  testator  to  evade  the  statute^  He  does 
not  even  dispose  of  one  half  of  his  estate  while  his  wife  may 
have  need  of  it,  but  gives  the  use  of  the  whole  of  it  to  her  as 
long  as  she  may  want  it.  There  is  another  reason  why  the 
statute  does  not  apply  to  this  will.  The  statute  affirms 
every  will  made  in  contravention  of  it^  to  the  extent  of  one 
half  of  the  testator's  estate^  How  can  that  provision  be  ap- 
plied to  this  will  ?  Which  half  is  valid,  and  which  half 
invalid  ?  Again ;  it  may  be  that  the  widow  has  in  fact  more 
than  half  of  her  deceased  husband's  estate.  Her  life  inter- 
est may  be  more  than  half  of  the  whole ;  whether  so  or  not, 
depends  upon  her  age.  Before  the  appellant  can  claim  to  set 
aside  the  will,  she  should  allege  in  her  complaint,  and  prove, 
that  the  testator  gave  more  than  half  of  his  estate  to  the 
societies.  She  neither  alleges  nor  attempts  to  prove  this  essen- 
tial fact.  Other  considerations  might  be  presented ;  but  the 
above  are  deemed  sufficient  to  show  that  the  statute  of  1860 
does  not  apply  to  this  will.  If  the  statute  is  to  have  the 
construction  contended  for  by  the  appellant,  then  it  is  clearly 
unconstitutional   (  Wynehamer  v.  The  People y  3  Kern.  378.) 

V.  The  widow  of  the  testator,  only,  has  a  right  to  ques- 
tion the  validity  of  this  will,  and  she  asks  to  have  it  sus- 
tained and  carried  into  effect.     The  statute  was  intended  to 
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secure  a  support  to  surviving  parents,  children  and  wives,  and 
not  to  aid  or  benefit  collateral  heirs.  This  is  so  obvious  that 
no  argument  is  needed  to  prove  it.  The  very  fact  that  no  re- 
straint is  pished  on  a  testator,  if  no  parent,  wife  or  child  sur- 
vives him,  demonstrates  this.  It  follows,  as  a  legal  sequence 
irom  this  position,  that  the  appellant  has  no  right  to  come 
into  this  court  and  question  the  validity  of  this  will,  nor  has 
she  any  right  to  come  here  and  ask  for  a  partition  of  the  thirty 
acres,  during  the  lifetime  of  the  widow  of  the  testator* 

By  the  Court,  Johnson^  J.  The  first  question  in  this  case, 
is  whether  Folkerd  C.  Sebring  took  an  estate  in  fee  under  the 
will  of  his  father,  ComeHus 'Sebring,  in  the  twenty-nine  acres 
of  land  in  question.  There  are  no  words  of  perpetuity  in 
the  devise  to  Folkerd,  and  unless  it  appears  from  the  whole 
tenor  of  the  will  that  the  testator  intended  to  give  an  estate 
of  inheritance,  the  devisee  took  an  estate  for  life  only,  and  at 
his  decease  the  inheritance  went  to  the  plaintiff,  and  to  his 
brothers  and  sisters  and  their  heirs  at  law,  subject  only  to  the 
widoVs  right  of  dower;  the  devisee  having  died  without 
issue. 

This  question  has  so  recently  undergone  a  full,  thorough, 
and  elaborate  examination  in  this  court,  in  the  case  of  Char- 
ter V.  OtiSy  (41  Barb,  525,)  that  I  shall  content  myself  with 
stating  my  conclusions  in  the  case,  without  going  at  length 
into  the  reasons  upon  which  they  are  founded.  Looking  at 
the  entire  will  of  Cornelius  Sebring,  I  am  clearly  of  the 
opinion,  that  the  devisor  intended  to  give  his  son  Folkerd  an 
estate  in  fee  simple,  in  the  twenty-nine  acres,  and  that  such 
intention  is  apparent  from  the  terms  and  provisions  of  the 
will  as  a  whole,  comparing  each  provision  with  the  others. 
The  grounds  of  this  opinion  are  briefly  :  1.  The  introductory 
part  of  the  will,  which  contains  these  Words:  "As  for  my 
worldly  estate,  after  my  decease,  be  disposed  of  in  manner 
following."  This  does  not  in  any  respect  operate  to  enlaige 
the  interest  devised,  and  is  only  material  on  the  question  of 
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the  testator's  intentiont  2.  There  is  no  residuary  clause,  ia 
regard  to  the  real  estate,  as  there  is  in  respect  to  the  personal. 
3.  Both  the  real  and  the  personal  bequests  are  made  to  Folk- 
erd  in  the  same  clause,  and  by  the  same  words.  4  The  devise 
to  the  testator's  son,  John,  of  the  home  farm,  and  the  bequest 
of  a  share  of  the  personal  estate,  are  in  the  same  language, 
precisely,  with  the  bequest  to  Folkerd;  It  is  conceded  that 
John  took  a  fee,  by  reason  of  the  charge  upon  him,  annexed 
as  a  proviso  to  the  gift.  This  of  course  does  not  affect  the 
devise  to  Folkerd,  by  way  of  operating  to  enlarge  the  estate 
he  would  take  otherwise.  But,  it  may  possibly  be  referred 
to,  as  evincing  an  intention  on  the  part  of  the  testator  to 
make  a  final  and  complete  disposition,  by  his  will,  of  his 
entire  property,  leaving  no  residue  or  remainder. 

The  next  question  which  arises  is,  whether  by  the  terms  of 
the  will  of  Folkerd  0.  SebriDg,  and  the  manifest  intention  of 
the  testator^  the  land,  as  such,  is  given  to  the  several  societies 
mentioned,  or  the  proceeds  of  the  land  merely,  after  sale^ 
upon  the  death  of  the  widow  of  the  testator.  Two  of  these 
societies,  namely,  ^'The  American  Board  of  Commissioners 
for  Foreign  Missions,"  and  "  The  Tru8tee,s  of  the  Presby- 
terian House,"  are  authorized,  in  terms,  by  their  respective 
charters,  to  take  lands  by  devise.  The  other  two  not  being 
expressly  authorized  to  take  lands  by  devise,  in  their  charters, 
are  incapable  of  taking  under  our  statute ;  and  if  the  gift  is 
of  the  land,  it  is  void  as  respects  these  two  others.  But  it 
is  entirely  clear,  I  think,  that  the  bequest  to  these  several 
societies  are  all  of  the  proceeds  of  the  land  after  sale,  and  in 
no  respect  of  the  land  itself,  as  land.  The  terms  of  the  will 
are  as  follows ;  ^' After  the  death  of  my  said  wife  Lois,  it  is 
my  will  and  my  order  that  all  of  my  real  and  personal  estate 
and  property  of  every  kind  and  nature  and  description  shall 
be  sold  by  my  executor^  and  that  the  proceeds  thereof  be  paid 
over  to  the  following  named  charitable  societies,  in  four  equal 
portions."  Then  follow  provisions  giving  to  his  executors,  in 
trust  for  each  of  said  societie?,  one  fourth  part  of  the  whole  of 
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flticlx  proceeds;  This,  upon  the  well  established  role  of  eqoi-* 
table  conrerBion,  constitutes  the  several  bequests  to  the  sev- 
eral societies  gifts  of  money  instead  of  land.  Both  points 
under  this  head  are  entirely  settled  in  Downing  v.  MarahaUj 
(28  N.  7.  Rep.  366.) 

The  third  important  question  is,  whether  the  statute  of 
1860  relating  to  wills,  operates  upon  the  will  of  Folkerd  C 
Bebring,  and  affects  its  provisions  in  respect  to  these  several 
societies*  At  the  time  of  making  the  will  in  question,  and  at 
his  decease,  the  testator  had  a  wife,  but  no  child  or  par^t& 
He  left  him  surviving  sisters  and  the  children  and  heirs  at 
low  of  a  deceased  brother,  and  sisters.  The  statute  {8esBi 
Laws  of  1860,  chap.  360,)  provides  in  the  first  section  that 
^'no  person  having  a  husband,  wife,  child  or  parents  shall  by 
his  or  her  last  will  and  testament  devise  or  bequeath  to  any 
benevolent,  charitable,  Uterary,  scientific,  religious  or  mission- 
ary society,  association  or  corporation,  in  trust  or  otherwise, 
more  than  one  half  part  of  his  or  her  estate  after  the  pay- 
ment of  his  or  her  debtsi"  It  further  .provides  that  ^'  such 
devise  or  bequest  shall  be  valid  to  the  extent  of  one  half  and 
no  more."  The  second  section  repeals  '^all  laws  and  parts 
of  laws  inconsistent  with  this  act.''  On  behalf  of  the  plain- 
tifip  it  is  insisted,  that  if  the  provisions  in  the  will  in  fitvor 
of  the  several  societies  are  to  be  regarded  as  bequests  of 
money,  instead  of  devises  of  land,  they  are  void  to  the  ex- 
tent of  one  half,  by  the  above  statute.  On  the  other  hand, 
the  counsel  of  these  several  corporations  strenuously  con- 
tends, that  inasmuch  as  the  plaintiff  does  not  sustain  any 
such  relation  to  the  testator  as  the  statute  designates,  she 
can  not  be  heard  to  raise  this  question.  The  position  taken 
is,  that  this  statute  was  made  for  the  benefit  and  protection 
of  the  husband,  wife,  chUd,  or  parent  of  the  testator,  and 
no  other  parties  or  persons,  and  that  any  one  not  sustaining 
either  of  these  relations  to  a  testator,  can  have  no  standing 
in  court  to  litigate  a  question  of  this  character.  This  view 
of  the  policy  of  the  statute  was  sustained  by  the  learned 
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judge  at  special  tenn,  and  it  was  there  held  that  the  plain* 
tiff  could  not  contest  the  validity  of  the  will  upon  that  ground. 
I  am  unable  to  concur  in  this  view  of  the  scope  and  policy 
of  this  statuta  There  Would  be  great  force  in  this  position 
if  the  testator^  standing  in  either  of  these  relations  to  others, 
was  restrained  generally  from  disposing  by  will  of  more  than 
a  certain  amount  or  proportion  of  his  property,  either  to 
corporations  generally,  or  to  persons  other  than  those  thus 
related.  But  the  restraint  is  only  against  corporations  of  a 
specified  character  or  description,  and  not  even  corporations 
generally.  And  as  respects  individuals,  there  is  no  restraint 
whatever.  There  is  nothing  whatever  in  the  provisions  of 
this  act  to  prevent  a  testator,  thus  related,  from  giving  his 
entire  estate  to  other  corporations  or  to  other  individuals. 
This  consideration,  as  it  seems  to  me,  goes  very  fisir  to  estab- 
lish the  contarary  proposition,  that  the  statute  had  a  far  broader 
and  more  general  design  than  the  protection  and  assistance 
of  certain  specified  relatives  of  a  testator,  and  looks  rather 
to  the  establishment  of  a  general  public  policy,  than  to  the 
advancement  of  private  personal  interests.  Manifestly,  I 
think,  the  spirit  and  policy  of  this  statute  is  the  same  that 
dictated  the  provision  of  the  Bevised  Statutes,  that  ^^  no 
devise  to  a  corporation  shall  be  valid  unless  such  corporation 
be  expressly  authorized  by  its  charter,  or  by  statute,  to  take 
by  devise."  This  provision  of  the  Bevised  Statutes  was  de- 
clared in  Downing  v.  Marahally  (aupraj)  to  be  a  prohibitory 
enactment,  ^^  resting  on  a  mortmain  policy  as  distinctly  as  any 
act  of  the  British  parliament/'  This  being  so,  it  is  diffi- 
cult to  perceive,  or  suggest^  any  satisfactory  reason  why  any 
heir  at  law  of  the  testator,  entitled  to  share  in  the  estate,  in 
case  of  the  failure  of  the  will,  or  the  establishment  of  its 
invalidity  in  whole  or  in  part,  may  not  come  into  court  in 
some  authorized  manner  and  have  an  adjudication  Upon  such 
wilL  It  is  claimed  by  these  incorporated  legatees  that  the 
widow  of  the  testator  is  ^he  only  person  who  can  raise  the 
objection.     But  she  has  no  interest  in  raising  it.     The  will 
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is  in  all  respects  valid  as  to  her^  and  its  provisions  in  her 
favor  entirely  satisfactory.  She  has  the  use  of  the  entire 
estate,  real  and  personal,  during  her  life^  and  has  no  interest 
in  the  remainder*  This  is  entirely  satisfactory  to  her,  and 
there  would  be  no  sense  or  propriety  in  her  raising  objections, 
or  entering  into  a  contest,  to  her  own  injury.  The  only 
proper  persons  to  do  this,  manifestly,  are  the  heirs  at  law 
who  are  entitled  to  the  remainder  after  the  determination  of 
the  life  estate,  provided  these  provisions  which  would  then 
alone  stand  in  their  way,  shall  be  adjudged  in  whole  or  in 
part  illegal  and  v6id. 

Our  judicial  system  would  be  lamentably  defective  if  the 
only  parties  legally  entitled  to  property  attempted  to  be  con- 
veyed or  bequeathed  contrary  to  law,  could  not  be  heard  to 
object  to  the  illegal  provisions  of  the  instrument  which  alone 
stood  in  the  way  of  the  complete  enjoyment  of  their  rights. 

I  can  have  no  doubt  whatever  that  the  plaintiff  is  entitled 
to  maintain  an  action  to  have  the  validity  of  the  provisions 
of  the  will  in  question  adjudicated  upon  and  determined. 

By  this  will  the  widow  gets  only  the  use  of  the  estate  for 
her  life,  and  at  her  death  the  entire  estate,  real  and  personal, 
is  to  be  sold  and  converted  into  money  and  paid  over  in  equal 
parts  to  these  four  corporations.  This  is  in  direct  and  plain 
violation  of  the  express  provisions  of  this  statute^  The  tes- 
tator attempted  to  do  what  the  statute  expressly  prohibits, 
and  the  entire  bequests  to  these  societies  would  be  nugatoiy 
and  void  upon  well  settled  principles  but  for  the  provision 
which  declares  such  a  devise  or  bequest  valid  for  one  half, 
and  no  more.  If  these  views  are  correct,  the  heirs  at  law  of 
the  testator  have  not  and  never  can  have  any  right  to  the 
possession  of  the  real  estate,  atid  the  action,  so  far  as  it  seeks 
a  partition  of  the  land,  can  not  be  maintained.  The  widow 
has  the  sole  right  of  use  and  occupancy  during  her  life,  and 
at  her  death  the  executors  are  expressly  ordered  and  directed 
to  sell  the  estate  and  convert  it  into  money.  Whatever  may 
be  said  of  this  as  a  trust,  it  is  clearly  valid  as  a  power  in 
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tmst  in  favor  of  these  corporations,  as  was  expressly  deter- 
mined in  Doioning  v.  Marshally  (supra.) 

The  result  of  the  whole  is,  that  at  the  death  of  the  widow 
of  the  testator  the  executors  are  to  convert  the  whole  estate, 
real  and  personal,  into  money,  and  pay  one  half  thereof  to 
the  several  Societies  in  the  proportions  specified  in  the  will, 
and  the  other  half  to  the  heirs  at  law  of  the  testator  or  their 
assigns  in  the  proportions  to  which  they  are  by  law  entitled^ 
after  first  paying  the  costs  of  this  action,  which  are  to  be 
charged  upon  such  fund. 

Judgment  accordingly. 

[MoKBOs  Gbitsbal  Txrx,  September  8, 1866.     WeUeif  E,  Darwin  Smith  and 
Jcknttmj  Jiuiioes.} 
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Where  the  electors  of  a  town,  at  a  spedal  town  meeting  called  for  that  purposo, 
voted  to  raise  a  specified  sum  for  each  man  who  should  enlist  and  be  credited 
to  the  quota  of  said  town,  under  a  call  of  the  President  of  the  United  States 
for  500,000  men ;  Meld  that  an  individual  who  enlisted,  and  was  mustered  in 
and  credited  to  the  town,  intermediate  the  call  of  the  town  meeting  and  the 
taking  of  the  vote,  was  entitled  to  the  bounty  which  the  electors  voted  to 
raise  for  volunteers. 

Sddf  dhOf  that  a  daim  having  been  made  upon  the  town,  founded  on  such 
enlistment,  which  was  acknowledged,  and  the  amount  of  the  bounty  paid  by 
the  town  in  the  obligations  of  the  town  Issued  for  that  purpose,  the  question 
of  the  liability  of  the  town  was  then  ended  and  disposed  of,  and  the  only 
question  remaining  was,  who  was  entitled  to  tlie  obligations,  and  to  the 
moneys  afterwards  pkid  thereon. 

Sddf  fwiker^  that  it  was  no  part  of  the  intention  of  the  electors,  by  their  action, 
to  enable  any  one  to  speculate,  by  furnishing  a  substitute  at  a  less  price,  and 
himself  receiving  the  bounty.  That  the  person  enlisting  was  entitled  to  the 
bounty ;  and  that  he  having  assigned  to  another,  for  a  good  consideration, 
his  daim  to  the  bounty,  giving  him  an  order  upon  the  supervisor  of  the  town 
for  it,  the  assignee  of  that  order  might  maintain  an  action  against  one  who 
had  gotten  possession  of  the  bonds  issued  for  the  bounty  and  wrogfully  con- 
verted them,  to  recover  the  possession  thereof. 
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Abo  heldf  thai  although  the  recruit  enlisted  in  anticipation  of  the  bounty,  and  in 
the  expectation  that  it  would  be  realized  by  him,  yet  after  he  had  performed 
the  conditions  on  his  part,  he  had  an  equitable  right  to  whatever  the  electors 
should  determine  to  give  to  volunteers.  That  this  was  an  equity  which  be 
could  sell,  for  a  consideration,  and  transfer  to  another ;  and  that  he  having 
sold  and  assigned  such  equity,  the  moment  the  proceedings  of  the  town 
ripened  into  a  legal  claim  against  the  town,  it  vested  as  such  in  the  assignee. 

ON  the  30th  day  of  August,  1864,  the  town  of  Wolcott, 
in  the  county  of  Wayne,  by  its  proper  officers,  and  pur- 
suant to  chapter  8  of  the  Laws  of  1864,  called  a  special  town 
meeting,  to  be  held  on  the  7th  day  of  September  then  next, 
to  determine  "  whether  the  sum  of  six  hundred  dollars  shall 
be  raised  as  a  bounty  to  each  individual  and  volunteer  from 
the  town,"  *  *  *  *^  "  to  fill  the  quota  assigned  to  said 
town  under  the  last  call  of  the  President  of  the  United 
States  for  five  hundred  thousand  men/'  Michael  McMahon 
was  duly  enlisted  and  mustered  into  the  service  of  the  United 
States  from  the  town  of  Wolcott,  for  the  period  of  three 
years,  on  the  3d  day  of  September,  1864,  to  the  credit  of  the 
town  of  Wolcott,  to  help  fill  the  quota  assigned  to  said 
towTij  under  the  above  mentioned  call  of  the  President.  At 
the  meeting  of  the  town,  held  in  pursuance  of  said  call,  it 
was  determined,  by  a  large  majority  of  the  votes  cast,  to 
raise  the  said  bounty  of  six  hundred  dollars.  The  supervisor 
of  the  town  was  nlade  the  person  or  officer  to  issue  the  bonds 
or  securities  by  which  such  bounty  was  to  be  paid  to  the 
recruit  or  volunteeri  After  or  upon  the  muster  into  the 
United  States  service^  of  said  McMahon,  and  on  the  said  3d 
day  of  September,  1864,  L.  S.  Ketchum  paid  to  him  the  sum 
of  $1323  in  cash,  as  and  for  his  county  and  town  bounty ; 
and  as  a  consideration  for  his  assignment  to  said  Ketchum, 
of  his  (McMahon's)  right  and  title  to  said  bounties,  and  Mc- 
Mahon, in  writing,  acknowledged  such  payment,  and  assigned 
his  right,  &c.  thereto  to  said  Ketchum.  Ketclium  afterwards, 
for  a  full  cash  consideration  received  by  him  of  the  plaintiff, 
before  the  commencement  of  this  action,  and  before  the  de* 
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mand  of  the  bonds  of  the  defendant,  assigned  his  title  and 
right  to  the  plaintiff,  who,  by  his  attorney,  and  before  the 
commenoement  of  this  action,  duly  demanded  the  bonds  of 
the  town  of  Wolcott  of  the  defendant,  who  then  stated  that 
he  had  sold  the  bonds  or  notes,  and  had  passed  them  away. 
On  the  trial,  the  bonds,  which  were  negotiable  securities,  were 
produced  by  the  supervisor  of  the  town  of  Wolqott,  who 
stated  that  he  had,  as  such  officer,  paid  them,  and  held  them 
as  vouchers  for  such  payment.  The  defendant  knew,  on  the 
3d  day  of  September,  or  on  some  day  before  the  7th  of  that 
month,  that  Eetchum  claimed  or  had  received  an  assignment 
of  these  bounties,  and  assented  and  agreed  to  his  receiving 
them,  or  the  securities  to  be  issued  for  them.  McMahon 
was  put  in  as  a  substitute  for  the  defendant,  but  the  defend- 
ant paid  him  no  money  therefor,  and  had  received  from 
Ketchiun,  prior  to  this  assent  or  agreement,  all  the  money 
which  the  defendant  had  furnished  Eetchum,  being  $300, 
with  which  to  procure  a  substitute  for  him.  On  or  about 
the  17th  day  of  October,  1864,  the  defendant  procured  the 
proper  town  officers  of  the  town  of  Wolcott  to  issue  to  him 
the  bonds  or  securities  of  such  town^  due  to  McMahon  as  such 
volunteer ;  which  issuance  was  procured  by  the  production 
of  a  duplicate  of  McMahon's  certificate  of  muster  to  the 
credit  of  the  town,  procured  from  one  Knapp,  provost  mar- 
shal ^d  mustering  officer  of  the  proper  district ;  the  defend- 
ant claiming  at  the  same  time  that  he  had  furnished  or 
procured  McMahon  as  a  substitute.  There  is  nothing  in  the 
resolution  of  the  town,  nor  was  there  any  proof  of  any  other 
action  of  the  town,  authorizing  persons  who  had  procured 
substitutes  to  receive  or  claim  the  town  bounty,  The  securi- 
ties, called  bonds  in  the  complaint  and  testimony,  are  in  fact 
notes  or  promises  of  the  town,  payable  to  "  the  bearer,"  and 
were  conceded  to  be  of  the  value  of  the  sum  payable  by  their 
terms,  with  interest  from  their  date,  which  is  September  3, 
1864.  The  action  was  commenced  December,  1864.  The 
plaintiff  was  nonsuited.     He  then  moved  upon  the  judge's 
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minuteB  for  a  new  triaJ^  which  was  afterwards  grautecl.    From 
that  order  the  defendant  appealed  to  this  court. 

CdUina  dk  Boe^  for  the  appellant, 

jr.  Welling y  for  the  respondent. 

By  the  Oourty  Johnson,  J.  Upon  the  undtsputed  fiBtcts, 
this,  to  my  mind,  is  a  very  plain  case.  There  can  be  no 
doubt,  I  think,  that  McMahon,  who  enlisted  and  was  mus- 
tered into  the  service  and  credited  tp  the  town  of  Wolcott, 
under  the  call  of  the  President  of  the  United  States  for  five 
hundred  thousand  men,  was  entitled  to  the  bounty  which  the 
electors  of  said  town  voted  to  raise  for  each  man  who  should 
enlist  and  be  credited  to  the  quota  of  said  town,  under  said 
call.  The  call  or  notice  of  the  special  town  meeting,  to  de- 
termine the  question  of  bounties,  was  dated  the  30th  of 
August,  1864,  and  the  meeting  was  held  in  pursuance  thereof^ 
and  the  vote  regularly  taken  on  the  7th  of  September  follow- 
ing. McHahon  enlisted  and  was  mustered  in  and  credited, 
on  the  3d  of  Septe;mber,  between  the  call  and  the  vote.  It 
is  cledmed  on  behalf  of  the  defendant  that,  inasmuch  as  Mc- 
Mahon enlisted  and  was  mustered  in  and  credited  to  the  town 
before  the  vote  was  taken,  the  offer  or  promise  of  the  town, 
made  by  the  vote  of  the  electors,  did  not  apply  to  him,  or  to 
any  one  enlisting  and  credited  before  such  vote  was  taken.  But 
I  am  of  the  opinion  that  the  terms  are  broad  enough  to  in- 
clude this  case  of  McMahon.  It  was  undoubtedly  intended  to 
embrace  every  one  who  enlisted  fco  as  to  be  credited  on  the 
town  quota,  under  that  call.  '  The  town  authorities  so  under- 
stood it,  and  righfuUy,  as  I  think,  confessed  the  obligation 
of  the  town  to  pay.  But  whether,  strictly,  payment  could 
have  been  enforced  against  the  town  by  McMahon  or  his 
assignees,  is  not  very  material  in  this  case,  as  the  town  never 
resisted  the  claim,  but  acknowledged  it  and  undertook  to  sat- 
isfy it;  by  issuing  its  bond  in  the  usual  form,  and  afterwards 


MONRCm-SEPTEMBER,  1866.  511 

Cftrver  v.  Cr^ue. 

paying  the  money  in  satisfaction  of  the  bonds  so  issued.  And 
as  these  bonds  were  delivered  to  the  defendant,  upon  the  cer- 
tificate of  McMahon's  enlistment,  and  of  his  having  been 
credited  to  that  town,  and  the  money  was  afterwards  paid  to 
him  in  satisfaction  of  such  bonds,  it  does  not  now  become 
the  defendant,  or  indeed  lie  with  him,  to  assert  that  no  legal 
obligation  was  imposed  upon  the  town.  I  do  not  see  how  it 
arises,  or  can  be  litigated  in  this  action ;  especially  as  be- 
tween the  defendant  and  McMahon  or  his  assigns.  It  is 
enough,  I  think,  that  the  claim  was  made  upon  the  town, 
founded  upon  this  enlistment,  and  that  the  claim  was  ac- 
knowledged and  the  amount  of  the  bounty  handed  over  by 
such  town.  The  question  of  the  liability  of  the  town  was 
then  ended  and  disposed  of,  and  the  only  question  remain-p 
ing  was,  and  is,  who  was  lawfully  entitled  to  the  bonds  issued 
in  satisfaction  of  the  claim,  and  to  the  moneys  afterwards 
paid  thereon. 

It  is  entirely  clear,  I  think,  that  the  defendant  had  no  right 
whatever  to  this  bounty.  He  did  not  come  within  the  terms 
or  spirit  of  the  proposal  made  by  the  voters.  He  did  not 
enlist,  and  was  not  credited  upon  the  quota.  Granting  that 
McM^on  was  his  hired  substitute  as  between  them,  and  by 
thus  enlisting  saved  the  defendant  from  being  drafted  into 
the  service,  I  do  not  perceive  how  that  could  give  him  any 
shadow  of  claim  to  the  bounty.  The  proposal  or  promise  of 
the  town  was  not  to  those  who  declined  to  enter  the  service 
personally  and  endure  its  hardships,  perils  and  privations, 
and  exempted  themselves  from  all  liability,  by  hiring  others 
to  enlist  in  their  place  and  stead,  but  it  was  to  those,  and 
those  only,  who  should  enlist ^  and  be  credited  upon  the  town 
quota.  It  was  clearly  no  part  of  the  intention  of  the  electors, 
by  their  action,  to  enable  any  one  to  speculate,  by  furnishing 
a  substitate  at  a  less  price  and  keeping  himself  out  of  harm's 
way.  McMahon  was  the  only  one  who  could  pretend  to  come 
within  the  terms  held  out  or  promised.  He  enlisted  and  was 
credited  to  the  town,  and  took  upon  himiself  the  duties,  obli- 
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gatioDs,  and  perils^  of  the  serFloe.  It  is  not  pretended  that 
he  ever  agreed  or  ezpeoted  that  the  defendant  was  to  take 
the  bounty  of  the  town.  The  defendant  advanced  only  a 
fimall  portion  of  what  McMahon  actually  reoeived  as  the  con- 
sideration of  his  enlisting,  less  than  one  fourtL  The  latter 
was  paid  by  the  plaintiff's  assignor  $1350,  and  th^eupon 
enlisted,  and  assigned  to  the  person  paying  it  his  claim  to  the 
bounty,  giving  him  an  order  upon  the  supervisor  of  the  town 
for  it.  This  order  was  duly  assigned  to  the  plaintiff.  It 
is  claimed  by  the  defendant's  counsel,  that  by  this  order  the 
payee  acquired  no  right  or  title  to  this  bounty,  from  Mc- 
Mahon. I  think  otherwise.  It  was  a  sale  founded  upon  a 
good  consideration  paid  in  hand,  and  of  course  transferred 
to  the  person  to  whom  it  was  given  all  the  right  and  title 
McMahon  then  had  or  could  have.  It  appears  clearly  enough 
that  McMahon  enlisted  in  anticipation  of  this  bounty,  after 
the  preliminary  steps  had  been  taken  by  the  town  authorities 
to  secure  its  proffer,  and  in  the  confident  expectation  that  it 
would  be  realized  by  him.  It  had  not  then  ripened  into  a 
l^al  claim,  and  strictly  he  could  then  have  had  no  vested 
interest  in  it.  But  it  was  then  more  than  a  mere  conjectural 
possibility.  He  had  performed  on  his  part  the  conditions,  and 
had  an  equitable  right  to  whatever  the  electors  should,  in  con- 
cluding the  proceedings  then  inaugurated,  detennine  to  give 
to  those  performing  the  conditions. 

It  was  an  equity  he  could  sell  for  a  consideration  and 
transfer  to  another,  and  the  moment  the  proceedings  of  the 
town  were  concluded,  and  this  equity  ripened  into  a  legal 
claim  against  the  town,  it  vested  as  such  in  Ketchum,  the 
assignee.  The  bonds  in  question  were  issued  upon  the  daim 
created  by  this  enlistment,  and  the  proceedings  at  the  special 
town  meeting,  and  in  satisfaction  of  such  claim.  They  were 
payble  to  bearer,  and  not  to  any  particular  individual,  and  de- 
livered to  the  defendant.  As  the  defendant  had  no  right  to 
them,  and  no  right  to  the  bounty,  he  must  be  deemed  to 
have  taken  and  held  them  as  a  trustee  for  the  real  owner. 
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It  appears  expressly,  from  the  testimony  of  Eetchum,  that 
it  yras  agreed  between  him  and  the  defendant  that  he,  and 
not  th©  defendant,  was  to  have  this  town  bounty  if  the  town 
should  determine  to  give  bounties.  This  is  not  contradicted. 
But  I  do  not  tl^nk  this  agreement  between  the  defendant  and 
Eetchum  changes  essentially  the  legal  aspects  of  the  case. 
The  defendant  neyer  had  any  interest  in  this  bounty,  and 
could  confer  no  right  to  it  upon  any  one,  unless  authorized 
by  McMahon  or  his  assignee.  When  the  bonds  were  issued 
to  the  defendant  upon  this  certificate  of  enlistment,  Eetchum, 
or  the  plainti^  as  his  assignee,  might  either  refuse  to  recog- 
nize the  issue  to  the  defendant  as  valid,  or  authori2;ed,  and 
^till  look  to  the  town  for  the  bounty,  or  ratify  the  issue  and 
claim  the  obligations  as  his  property.  The  bonds  were  mere 
choses  in  action,  and  by  claiming  them  or  the  proceeds,  the 
plaintiff  must  be  deemed  to  have  ratified  the  issuing  of  the 
bonds  by  t}ie  town,  in  satisfaction  of  the  claim  for  the  bounty, 
as  against  the  town.  These  bonds  the  defendant  has  con- 
verted by  delivering  them  up  to  the  obligor  and  receiving 
the  money  due  by  their  terms.  He  ought  to  have  delivered 
them  to  the  plaintiff,  to  whom  as  assignee  of  Eetchum  they 
legally  belonged ;  but  having  converted  them  to  his  own  use, 
I  see  no  reason  why  this  action  may  not  be  madntained.  It 
is,  I  think,  much  stronger  in  ,the  plaintiff's  favor,  than  was  the 
case  of  Decker  v.  Mathews^  (2  Kern,  313.)  The  principle 
upon  which  this  case  turns  is  not  the  same,  precisely,  l)e- 
cause  in  that  case  the  wrongful  act  of  the  defendant  gave 
vitality  to  the  note,  and  made  it  a  valid  obligation  against 
the  plaintiff,  as  maker.  Here  the  defendant  made  himself' 
the  plaintiff's  agent,  in  having  the  bonds  issued  and  deliv- 
ered to  him,  and  they  became  in  his  hands,  forthwith,  the 
plaintiff's  choses  in  action,  which  he  without  right  converted. 
I  am  of  the  opinion,  therefore,  that  the  order  granting  a 
new  trial  should  be  affirmed.  Order  affirmed. 

[MonBOE  Gbvbral  Tebx,  September  8,  1866.     TFUbt,  JP.  L,  Smith,  and 
Johnaon^  Justioes.] 
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The  defendant,  as  assignee  of  an  interest  to  the  amount  of  $2000  in  a  oontnci 
for  the  bailding  of  a  lake  boat,  having  been  obliged  to  assume  the  burden  of 
paying  workmen  and  completing  the  boat,  in  order  to  protect  his  interest, 
and  to  advance  the  ftinds  necessary  for  that  purpose,  whereby  the  amount 
stipulated  by  Uie  contmct  to  be  paid  upon  the  completion  and  delivery  of  the 
^t  was  earned  and  became  duo  and  payable ;  t^  was  hdi  that  he  had  a 

I  legal  right,  as  such  assignee,  to  go  on  and  finish  the  boat  for  his  own  protec* 
tion ;  and  that  he  was  not  liable  to  pay  over  to  a  subsequent  assignee  of  the 
contractors,  in  trust  for  the  benefit  of  their  creditors,  any  portion  of  the 
money  received  by  him  (the  defendant)  for  the  boat,  until  be  had  first  been 
piud  his  $2000,  and  the  amount  necessarily  advanced  aixd  paid  by  bi^i  in  th9 
completion  of  the  boat  according  to  the  contract  for  building  t^e  same. 

Sddy  also,  that  the  plaintiff,  as  such  assignee  for  the  benefit  of  creditors  took 
subject  to  the  prior  assignments ;  and  that  he  had  no  claim,  legal  or  eqaitaUfl^ 
upon  the  sum  agreed  to  be  paid  upon  the  completion  and  delivery  of  the  boat 
according  to  the  terms  of  the  contract,  or  any  part  thereof,  until  the  expenses 
of  such  completion  liad  been  first  paid  and  satisfied. 

ON  the  first  day  of  August,  1861,  the  firm  of  Hams, 
Thomas  &  Sons,  of  Sheldrake,  Seneca  county,  were  the 
owners  of  a  contract,  made  March  29,  1861,  between  other 
parties,  for  the  building  of  a  lake  boat,  for  the  Steam  Mill 
Company,  of  Sheldrake,  by  which  contract  $8212.50  were  to 
be  paid  for  the  boat  as  follows :  $500  June  1,  1861,  which 
was  paid ;  $712.50  in  cash  on  the  delivery  of  the  boat,  15th 
August,  but  afterwards  extended  to  lie  16th  of  September, 
1861 ;  and  the  remaining  $2000  at  the  time  of  the  delivery 
of  the  boat,  by  notes  payable  at  future  periods.  The  boat, 
on  the  day  first  above  named,  was  far  advanced  towards  com- 
pletion. On  that  day  the  said  firm  assigned  to  James  B. 
Thomas  the  $2000  payable  by  said  contract  in  notes ;  and  the 
latter  on  the  same  day  assigned  his  interest  to  the  defendant, 
Jonathan  Thomas.  Subsequent  to  the  assignment  to  James 
B.  Thomas,  and  on  the  same  day,  the  firm  above  mentioned 
assigned  to  James  F.  Bennett,  and  seyeral  other  persons,  the 
installment  of  $712.50  to  be  paid  in  cash  on  the  delivery  of 
the  boat,  so  far  as  it  should  be  necessary  to  pay  those  persons 
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the  balances  due  them  for  work  done  on  the  boat  to  that 
date — the  residue  to  belong  to  the  said  firm.  The  amount 
due  said  persons  for  such  labor  at  that  time  was  about  $555. 
On  the  2d  day  of  August,  1861,  the  firm  of  Harris,  Thomas 
&  Son€  made  a  general  assignment  of  their  property  to  the 
plaintiff,  for  the  benefit  of  their  creditors.  Work  upon  the 
boat  was  thereupon  suspended  a  week  or  ten  days,  during 
which  the  plaintiff  was  requested  to  go  on  and  complete  the 
boat,  which  he  declined  to  do.  The  defendant  thereupon 
went  forward  and  completed  and  delivered  the  boat  by  the 
16th  of  September,  and  received  the  $712.50  in  cash,  and  the 
notes  for  the  $2000,  to  be  paid  and  given  at  that  time.  On 
the  16th  of  September,  1861,  the  defendant  paid  to  Bennett 
and  others,  the  amount  due  them  for  labor,  and  took  an  assign- 
ment from  them  of  their  interest  in  the  contract.  Beyond 
the  amount  paid  them — about  $555 — he  paid  in  completing 
the  boat  $1630.20.  The  plaintiff  then  demanded  of  the 
defendant  the  balance  remaining  of  the  $712.50,  after  deduct* 
ing  the  amount  due  Bennett  and  others  for  labor  before  the 
assignment^  to  them,  which  the  defendant  refused  to  pay. 
This  action  was  brought  for  an  accounting  and  the  payment 
of  the  balance  due  the  plaintiff.  The  action  was  tried  before  a 
referee,  whose  findings  of  facts  correspond  substantially  with 
the  above  statement.  The  referee  found,  as  conclusions  of 
law,  that  the  defendant  under  the  circumstances,  had  a  legal 
right  as  assignee  of  a  two  thousand  dollar  interest  in  said 
contract,  to  go  on  and  finish  the  boat  for  the  protection 
of  his  interest.  And  that  he  was  not  liable  to  pay  over  to 
the  plaintiff  any  portion  of  the  money  received  by  him  for 
said  boat,  until  he  was  first  paid  his  said  $2000,  and  the 
amount  paid  by  him  for  labor  performed  on  said  boat  at 
the  time  of  the  assignment  to  Bennett  and  others,  and  also 
the  amount  necessarily  advanced  and  paid  by  him  in  the 
completion  of  said  boat  according  to  said  contract  for  build- 
ing the  same. 


516  CASES  m  THE  SUPREME  COURT. 

Osbom  V,  Thomu. 

T.  S.  Strong y  for  the  appellant. 
John  JE.  BeeUyj  for  the  respondent. 

By  the  Courty  Johnson,  J.  The  conclusions  of  law  of 
the  referee  upon  the  facts  found  by  him,  are  clearly  correct. 
The  plaintiff,  as  assignee,  had  no  claim,  legal  or  equitable, 
upon  the  $712.50  to  be  paid  upon  the  completion  and  deliv- 
ery of  the  boat  according  to  the  terms  of  the  contract,  or 
any  part  thereof,  until  the  expenses  of  such  completion  had 
first  been  paid  and  satisfied.  The  defendant  was  the  assignee 
of  the  $2000  to  be  paid  in  notes,  as  specified  in  the  con- 
tract, and  had  therefore  a  deep  and  direct  interest  in  having 
the  boat  completed  for  the  protection  and  benefit  of  his 
interest  in  the  contract.  The  $712.50  to  be  paid  on  the 
delivery  of  the  boat,  was  assigned  to  the  workmen,  or  so 
much  thereof  as  should  be  necessary  to  satisfy  their  demands 
for  labor  performed  in  building  such  boat,  up  to  the  time  of 
the  assignment  to  them.  The  residue,  if  any,  was  to  belong 
to  the  assignors. 

These  assignments  were  both  made  before  the  assignment 
to  the  plaintiff,  and  of  course,  as  general  assignee  for  the 
benefit  of  creditors,  he  took  subject  to  the  prior  assignments. 
At  the  time  of  thes^  several  assignments  the  contract  for 
the  building  of  the  boat  had  not  been  performed,  so  as  to 
entitle  the  assignors  to  any  compensation  whatever  under  the 
contract.  The  boat  was  yet  to  be  finished,  and  the  com^ 
pensation  fully  earned,  and  this  necessarily  required  further 
labor  and  expe^diture,  The  plaintiff  was  requested  to  go 
on  and  complete  the  job,  so  that  the  amount  stipulated  to  be 
paid  might  be  realized.  But  this  he  very  properly  refused 
to  do,  upon  the  ground  that  it  would  require  a  much  larger 
expenditure  to  complete  the  boat,  so  that  payment  might 
be  demanded,  than  his  residuary  interest  could  possibly 
amount  to.  In  this  he  was  clearly  right.  The  workmen 
had  suspended  work  and  refused  to  go  on  and  complete  the 
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boat  Under  these  circamstances  it  became  absolutely  neces- 
sary for  the  defendant  to  assume  the  burden  of  completing 
the  boat,  in  order  to  save  his  interest  thus  assigned.  This 
he  did,  and  in  doing  bo  necessarily  expended,  as  the  referee 
finds,  $1636.23.  By  this  means,  and  not  otherwise,  the 
amount  stipulated  by  the  contract  to  be  paid  upon  the  com- 
pletion and  deUvery  of  the  boat  was  earned  and  became  due 
and  payable.  The  amount  due  the  workmen  at  the  time  of 
the  assignment  to  them,  was  $555,  which  the  defendant 
assumed  and  paid,  taking  an  adsignment  from  them  of  their 
interest  in  the  contract.  It  will  thus  be  seen  that  had  the 
boat  been  completed  and  delivered,  or  ready  for  delivery,  at 
the  time  of  the  assignment  to  the  plaintiff,  his  interest  in 
the  contract,  or  in  the  amount  to  be  paid,  could  not  have 
exceeded  $156.50.  The  defendant's  interest  by  the  assign- 
ment was  $2000,  and  he  paid  the  workmen  $555,  the  amount 
of  their  interest,  making  his  whole  claim  $2555.  In  order 
to  realize  any  portion  of  this  he  was  obliged  to  lay  out  and 
expend  the  sum  of  $1636.23,  leaving  the  amount  realized  on 
the  entire  claim,  over  and  above  the  expenses  necessary  to 
secure  any  thing,  only  $918.77,  and  of  this  considerably  over 
one  half  had  been  actually  paid  out  to  workmen,  for  labor, 
before  the  assignment.  On  his  original  claim  of  $2000,  he 
only  realized,  after  paying  charges  and  expenses,  $363.77. 
Under  such  circumstances,  the  claim  of  the  plaintiff  to  any 
portion  of  this  fund  paid  for  the  boat,  is  simply  preposter- 
ous.   The  judgment  is  clearly  right,  and  should  be  affirmed. 

[MovBOB  Gbhbsal  Tbbx,  September  8,  1866.    WOef,  £  D.  Smith,  and 
JoAmonf  JnsticeB.] 


518        CASES  IN  THB  SUPBEME  COURT. 


46b       518 
171  NY  n81 


Mabia  Baynob  and  others  t;^.  Christopheb  Timebson. 

In  an  action  of  ejectment,  the  real  qnestion  in  dispute,  to  be  tried  between  the 
parties  was,  whether  R.,  the  plainUI&'  father  had  not  himself  conveyed  the 
land  in  question  to  the  defendant.  And  this  depended  altogether  upon  the 
true  starting  point  mentioned  in  the  deed.  The  description  commenced  thus : 
"Beginning  at  Vu  mrtheatt  comer  of  lands  owned  by  the  party  of  the  first 
part,  and  by  the  lm$  fence^  and  running  thence  south,"  &c.  In  point  of  &ct 
the  tVro  objects  named,  to  indicate  the  one  point  were  not  together,  but  on 
the  contrary  were  several  chains  apart,  and  R.  at  the  time  of  executing  and 
delirering  the  tlecd  to  the  defendant,  had  never  occupied,  or  claimed  to  own, 
the  land  beyond  the  line  fenoe,  and  did  not  know,  or  daim,  that  the  deed 
under  which  he  held  carried  his  premises  beyond  the  line  fence  mentioned. 
Hdd  that  upon  this  state  of  facts,  the  fence,  being  a  visible,  tangible  object, 
must  be  held  to  b6  the  true  starting  point. 

The  general  rule  is  that  courses  and  distances  must  yield  to  nature]  or  artificial 
monuments  or  objects.  This  is  upon  the  legal  presumption  that  all  grants 
and  conveyances  are  made  with  reference  to  an  actual  view  of  the  premises 
by  the  parties  thereto. 

A  &lse  or  mistaiEen  particular  may  be  rejected,  when  there  are  definite  and  cer- 
tain particulars,  sufficient  to  locate  the  grant.  But,  prima  fade y  a  fbxii 
risible  monument  can  never  be  rejected  as  fidse  or  mistaken,  in  &vor  of  mere 
course  and  distance,  as  the  starting  point,  where  there  is  nothing  else  in  the 
terms  of  the  grant  to  control  and  override  the  fixed  and  visible  call. 

A  defendant,  under  a  general  denial,  can,  in  an  action  of  ejectment,  show  title 
out  of  the  plaintiff  at  the  time  of  the  comencement  of  the  action. 

Showing  title  in  the  plaintifi''s  ancestor,  during  his  lifetime,  is  enough  to  raise 
the  presumption  that  the  titie  continued  in  him  until  his  death,  and  that  the 
plaintifis,  at  his  heirs  at  law,  took  the  same  by  inheritance. 

But  this  is  a  presumption,  only,  and  by  no  means  conclusive.  It  may  be  re- 
butted by  proof  of  a  conveyance  by  the  ancestor,  before  his  death,  and  before 
the  commencement  of  the  action. 

Evidence  showing  that  the  land  in  controversy  had  been  cleared  and  cultivated 
for  over  twenty  yeiars  before  the  commencement  of  the  action,  and  that  dur- 
ing all  that  time  it  had  been  in  the  exclusive  possession  of  the  defendant  and 
those  under  whom  he  derived  title,  is  not  admissible  to  establish  a  titie  by 
adverse  possession,  unless  it  has  been  pleaded  for  that  purpose. 

When  evidence  is  competent  for  one  purpose  and  not  for  another,  it  should  be 
admitted,  to  establish  the  fact  which  it  is  competent  to  prove,  and  its  opera- 
tion restricted  to  that. 

EJECTMENT,  brought  by  the  plaintiffs  as  heirs  of  John 
M.  Baynor,  deceased,  to  recover  the  possession  of  six 
acres  of  land.    The  only  defense  set  tip  in  the  answ^  was 
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as  follows  :  ^^  The  defendant  answers  the  plainti£Es^  complaint 
in  this  action,  and  denies  the  same,  and  each  and  every  alle^ 
gation  therein."  The  cause  was  tried  at  the  Cayuga  circuit 
in  January^  1865,  before  Justice  Welles  and  a  jury ;  and  on 
the  trial  the  plaintiffs  proved  title  in  John  M.  Baynor,  beyond 
dispute,  and.  that  said  Baynor 'died  in  August,  1863,  leaving 
the  plaintiffs,  his  only  children  and  heirs  at  law. 

The  plaintiffs  'having  rested,  the  defendant^  to  maintain 
the  issue  on  his  part,  read  in  evidence  the  following  deeds : 

1.  Baltus  Lingenfelter  and  wife  to  Oliver  Blanchard,  dated 
March  20,  1829,  conveying  certain  premises  therein  described. 

2.  Oliver  Blanchard  and  wife  to  Charles  Furman,  dated 
April  24,  1852,  coiiveying  same  as  above. 

3.  Charles  Furman  and  wife  to  Edward  Duggan,  dated 
May  17,  1852,  conveying  same  as  above. 

4.  Edward  Duggan  and  wife  to  Christopher  Timerson^ 
dated  April  1, 1853,  conveying  same  as  above. 

5i  John  M.  Baynor  and  wife  to  Christopher  Timerson, 
dated  April  30, 1857,  conveying  the  following  described  prem- 
ises t  "  That  certain  piece  or  parcel  of  land  situate  and  being 
on  lot  No.  5  in  the  town  of  Victory,  county  of  Cayuga  and 
state  of  New  York,  bounded  as  follows.:  Beginning  at  the 
northeast  corner  of  lands  owned  by  the  party  of  the  first 
part,  and  by  the  line  fence  running  from  thence  south  along 
the  west  line  of  land  owned  by  the  party  of  the  second  part 
ten  chains  to  the  southeast  comer  of  John  M.  Baynor's 
land  and  to  land  owned  by  Mathew  P.  Campbell ;  thence  west 
nine  chains  and  along  the  north  line  of  Mathew  P.  Camp- 
bell ;  thence  north  ten  chains  to  the  lands  owned  by  the  party 
of  the  second  part ;  thence  east  nine  chains  and  along  the 
south  line  of  lands  owned  by  the  party  of  the  second  part  to 
the  place  of  b^inning ;  containing  nine  acres  of  land  and  no 
more." 

The  defendant  offered  to  show  that  the  line  fence  men- 
tioned in  the  deed  from  Baynor  to  Timerson  was  the  line 
fence  between  them,  and  ran  north  and  south.    Also  that 
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that  fence  was  west  fix)m  the  defendant'i^  southwest  com^ 
sixteen  chains  and  fifty-nine  links ;  that  the  same  fence  had 
been  there  over  twentj-five  years.  Also  that  the  land  on  the 
east  side  thereof,  had  been  and  was  cleared  np  for  oyer 
twenty-three  years  before  suit  brought.  Also  that  the  de- 
fendant, and  those  under  whom  he  derives  his  title,  had  been 
during  twenty-five  years,  in  the  exlusive  possession  thereof,  un- 
der claim  of  title,  and  that  the  fee  of  the  land'  is  in  the  defend- 
ant by  such  holding,  and  by  virtue  of  the  paper  title,  already 
in  proof.  And  further,  the  defendant  offered  the  above  proof 
to  show  that  the  plaintifb  were  not  the  owners  of  the  land 
in  question,  and  that  the  defendant  was  the  owner  thereof 
To  each  and  all  of  which  said  offers  the  plaintifb  objected, 
upon  the  grounds,  1st.  That  said  evidence  was  immaterial, 
under  the  pleadings ;  and,  ^  Because  no  statute  of  limita- 
tions, whatever,  had  been  or  was  set  up  by  the  answer  in  this 
action,  j  And  said  objections  were  sustained,  and  to  each  of 
which  Wd  ruling  and  decision  the  defendant  excepted.  The 
court  here  ruled  and  decided  that  the  deed  from  Baynor  to 
Timerson,  eonmienced  at  a  point  twenty-four  chains  and  fifty- 
nine  links  from  the  west  line  of  the  lot,  and  not  from  the 
fence.  To  which  said  ruling  and  decision  the  defendant  ex- 
cepted. Jacob  Timerson  was  then  sworn  as  a  witness  on  the 
part  of  the  defendant.  The  defendant  offered  to  show  by 
this  witness,  that  Baynor  and  the  defendant  built  a  line  fence 
on  their  said  premises,  and  divided  it  in  equal  proportions,  in 
the  spring  of  18d4.  That  preparatory  to  building  it,  Baynor 
sent  for  one  Aimer  BlaHdhard  to  come  and  find  the  old  line 
and  stake  it  out,  so  that  the  said  parties  would  know  where 
to  build  the  lii^e  fence.  That  he,  Blanchard,  did  come  and 
stake  it  out,  and  the  fence  was  built  upon  that  line.  That 
it  was  located  in  the  same  place  that  the  old  fence  was,  which 
had  been  there  for  over  twenty  years  previous.  To  which 
offer  the  plaintiffs  objected,  upon  the  grounds,  Isl  That  said 
evidence  was  immaterial  under  the  pleadings  ;  and,  2d.  Be- 
cause no  statute  of  limitation  whatever,  had  been  or  was.set 
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up  by  the  answer  in  this  action ;  and  which  said  objection 
was  sustained  by  the  court ;  and  to  which  ruling  and  decision 
the  defendant  then  and  there  duly  excepted.  The  defendant 
further  o£Eered  to  show^  by  said  witness^  that  said  fence,  so 
built  by  said  Baynor  and  Timerson,  in  the  spring  of  1854,  was 
the  fence  mentioned  and  referred  to  in  the  deed  from  Baynor 
to  Timerson ;  also  that  prior  to  the  conveyance,  by  Baynor 
to  Timerson,  Baynor  sent  for  one  John  W.  Sawyer,  who  came 
and  ran  out  the  line  at  Baynor's  request,  and  did  start  from 
that  fence  and  ran  Tf est  to  certain  rails  which  Baynor  had 
placed  down  on  his  land  for  the  line  north  and  southwest 
line,  and  which  was  in  plain  sight  of  his  house.  Also,  that 
the  survey  of  Sawyer  established  the  west  line  of  the  land 
sold  and  conveyed  by  Baynor  to  Timerson,  to  be  near  the  line 
of  rails  before  mentioned,  and  that  after  the  said  deed  was  exe- 
cuted, Baynor  and  Timerson  built  the  line  fence  jointly,  on 
the  line  of  rails,  as  the  line  between  them ;  also,  that  the 
line  fence  first  built  between  Baynor  and  Timerson  was  the 
line  fence  that  had  been  recognized  by  Baynor  and  Timerson, 
and  all  under  whom  they  daim,  for  more  than  twenty  years. 
To  each  of  which  offers  the  plaintiffs  objected,  upon  the 
grounds  above  mentioned,  which  objections  were  sustained  by 
the  court,  and  to  which  ruling  and  decision  the  defendant 
duly  excepted; 

The  court  then  held  that  the  plaintiffs  were  entitled  to 
recover  the  premises  mentioned  and  deiscribed  in  the  first  count 
of  said  plaintiffs'  complaint,  and  thereupon  ordered  the  jury 
so  to' find.  To  which  decision  and  order  said  defendant  also 
duly  excepted,  "Whereupon  the  jury,  under  the  direction  of 
the  court,  and  without  retiring,  found  their  verdict,  that  the 
plaintiffs  were  entitled  to  an  estate  in  fee  in  the  premises 
described  in  the  first  count  of  the  plaintiffs'  complaint,  and 
that  the  defendant  unlawfully  withholds  the  possession 
thereof,  and  they  assessed  the  damages  at  $253.50. 

The  judge  thereupon  ordered  the  exceptions  to  be  heard  in 
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the  first  instance  at  general  term,  and  all  proceedings  on  the 
judgment  to  be  stayed^ 

-D.  Wrighty  for  the  plaintiffs^ 

Geoi  Bathbone,  for  the  defendant 

By  the  Courts  Johnbok^  J.  It  is  conceded  by  the  defend- 
ant that  the  plaintiffs  showed  title  to  the  premises  in  ques- 
tion, as  the  matter  stood  when  they  rested  their  case.  There 
can  be  no  doubt  that  the  deed  to  their  father  from  Perry 
Cornwall,  dated  March  19, 1852,  covers  these  premises,  as  do 
all  the  deeds  in  the  plaintiffs'  chain  of  title,  beginning  with 
that  of  Baltus  Lingenfelter  to  Aaron  Putnam,  of  July  13, 
1824.  All  these  deeds  describe  the  south  line  of  the  premises 
as  a  line  24  chains  59  links  in  length,  and  this  corresponding 
with  the  other  lines  in  the  deed,  from  a  certain  and  undis^ 
puted  starting  point,  would,  beyond  any  doubt,  embrace  the 
lands  in  question. 

The  only  questions  in  the  case  arise  upon  the  defendant's 
offers  to  show  title  out  of  the  ancestor  of  the  plaintiffs,  and  in 
himself  He  first  proved  a  conveyance  from  Baltus  Lingen- 
felter to  Oliver  Blanchard,  dated  March  20,  1829,  of  certain 
premises  described  therein  by  metes  and  bounds,  and  proved 
several  successive  conveyances  of  the  same  premises  by  the 
same  description,  the  last  being  to  himself  from  Edward  Dug- 
gan,  dated  April  1,  1853;  It  was  claimed  by  the  defendant 
that  the  premises  thus  conveyed  would  overlap  the  premises 
described  in  the  deed  from  Baltus  Lingenfelter  to  Putnam, 
and  in  those  down  to  Baynor,  the  father  of  the  plaintiffs,  so 
as  to  shorten  the  south  line  of  their  premises,  making  it  only 
19  chains  and  91  links,  instead  of  24  chains  59  links.  The 
defendant  then  proved  a  conveyance  from  John  M.  Baynor 
to  himself,  dated  April  30,  1857,  of  nine  acres  of  land,  de- 
scribed by  metes  and  bounds,  which  description  commenced 
as  follows :   '^  Beginning  at  the  north-east  corner  of  lands 
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oWHed  by  the  party  of  the  first  part^  and  by  the  lihe  fenc^ 
and  running  thence  south/'  &c.     The  land  conveyed  by  this 
deed,  the  defendant  claimed,  was  the  land  in  question  in  this 
action.     For  the  purpose  of  establishing  this  claim,  the  de- 
fendant offered  to  show  where  the  line  fence,  mentioned  in 
the  deed  as  the  starting  point,  was  located,  and  that  it  was 
located  on  the  line  between  the  two  farms  of  Baynor  and  the 
defendant,  according  to  the  line  described  in  the  defendant's 
deed  of  his  premises  as  conveyed  by  Lingenfelter  to  Blan^ 
chard,  March  20,  1829,  and  was  the  same  fence  which  had 
stood  there  over  twenty^five  years  as  the  division  fence  be^ 
tween  the  two  farms.    He  also  offered  to  prove  that  the  land 
on  the  east  side  of  said  line  fence  had  been  cleared  and  cul^ 
tivated  for  over  twenty-three  years  before  the  commenement 
of  this  action,  and  during  all  that  time  had  been  in  the  ex^ 
elusive  possession  of  the  defendant  and  those  under  whom  he  I 
derived  title,  under  the  conveyance  last  aforesaid.    This  was  \ 
objected  to  by  the  plaintiff  upon  two  grounds.    Finst^  as  im-    \ 
material  under  the  pleadings ;  and  second,  because  the  stat^     I 
ute  of  limitations  had  not  been  set  up  by  the  answer.    The    J 
court  sustained  both  objections,  and  refused  to  allow  they 
evidence  to  be  given;     The  court  also  ruled,  as  appears  by 
the  case,  that  the  starting  point  was,  as  matter  of  law,  at  a 
point  twenty-four  chains  and  fiftynine  links  from  the  west 
line  of  the  plaintiffs'  lot,  and  not  from  the  line  fence.  \  The  i 
answer  was  a  general  denial  of  the  allegations  in  the  com-*   \ 
plaint,  only.^ 

The  real  question  in  dispute  to  be  tried  between  the  par- 
ties, in  this  aspect  of  the  case,  was  whether  Baynor,  the 
plaintiffs'  father,  had  not  himself  conveyed  the  six  acres  in 
question  to  the  defendant.  This  depended  altogether  upon 
the  true  starting  point  mentioned  and  described  in  the  deed. 
The  parties  of  course  intended  to  have  but  one  starting  pointy 
and  the  deed  is  to  be  so  interpreted  as  to  name  and  describe 
but  one,  in  fact,  although  two  objects  are  named  to  indicate 
more  clearly  its  location.    But  suppose  it  turns  out  as  matter 


524        CASKS  IN  THE  SUPREME  COUET. 

Baynor  9.  TimerBon. 

of  fact,  which'  can  be  clearly  established  by  eyideoce,  that  the 
two  objects  named  to  indicate  the  one  point  ars  not  togetha-, 
but  on  the  contrary,  are  several  chains  apart ;  and  that  Bay- 
nor, at  the  time  he  executed  and  deUvered  the  deed  to  the 
defendant,  had  never  occupied  or  claimed  to  own  the  land 
beyond  the  line  fence,  and  did  not  know,  or  claim,  that  his 
deed  under  which  he  held,  carried  his  premises  beyond  the 
line  fence  mentioned.  Upon  such  a  state  of  &cts,  which  of 
the  two  objects  would  the  law  hold  to  be  the  starting  point 
given  in  the  instrument  ?  Most  clearly,  as  it  seems  to  me, 
the  fence  must  be  held,  in  such  a  case,  to  be  the  true  starting 
point.  It  was  a  visible,  tangible  object,  and  if  the  granting 
party  had  never  occupied  or  claimed  to  own  beyond  it,  the 
intention  of  the  parties,  and  the  meaning  of  the  instrument, 
would  be  too  clear  for  dispute  or  question.  This  was  the 
precise  state  of  things'  the  defendant  sought  to  establish  by 
the  evidence  which  he  offered  to  introduce.  But  the  judge 
excluded  the  evidence  offered,  and  then  rejected  one  of  the 
objects  named  to  indicate  the  starting  point  from  the  de- 
scription. This,  I  think,  was  clearly  erroneous.  I  do  not 
see  how  it  can  be  said  as  matter  of  law,  even  in  the  absence 
of  all  evidence  given  or  offered,  that  the  comer  of  land  as 
indicated  by  the  number  of  chains  and  links  from  a  givai 
point,  is  more  certain  than  a  division  fence  standing  at  the 
time  of  the  conveyance,  especially  where  it  does  not  appear 
that  there  was  any  survey  and  measurement  in  fact,  at  tiie 
time  such  conveyance  was  made,  in  order  to  get  a  starting 
point  or  to  give  a  description  of  the  land  to  be  conveyed. 
The  general  rule  certainly  is,  that  courses  and  distances  must 
yield  to  natural  or  artificial  monuments  or  objects.  This 
is  upon  the  legal  presumption  that  all  grants  and  convey- 
ances are  made  with  reference  to  an  actual  view  of  Ihe 
premises  by  the  parties  thereto.  (  Wendell  v.  The  People^  8 
Wend,  183,  190.)  The  cases  on  this  subject  are  numerous, 
and  all  one  way.  A  false  or  mistaken  particular  naay  be 
rejected,  where  there  are  definite  and  certain  particulars^ 
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Boffident  to  locate  the  grant  (Loomis  v.  Jctckeony  19  John. 
449.  Jackson  v.  Marshy  6  Oowen,  281.)  But  prima  facia 
a  fixed  visible  monument  oan  never  be  rejected  as  false  or 
mistaken,  in  flavor  of  mere  course  and  distance,  as  the  start- 
ing point,  where  there  is  nothing  else  in  the  terms  of  the 
grant  to  control  and  override  the  fixed  and  visible  call.  But 
the  evidence  was  excluded  as  immaterial  under  the  answer. 
This  raises  the  question  whether  a  defendant  imder  a  general 
denial  can,  in  an  action  of  this  description,  show  title  out  of 
the  plaintiff  at  the  time  of  the  commencement  of  the  action. 
That  he  can  do  so,  I  entertain  no  doubt.  The  defendant  here 
was  in  possession,  and  it  was  for  the  plainti£b  to  show  a 
right  of  possession  as  against  the  defendant.  This  they  un- 
dertook to  do  by  showing  title  in  their  ancestor  on  the  19th 
of  March,  1852.  This  was  enough  to  raise  the  presumption 
that  the  titie  continued  in  him  until  his  death,  and  that  the 
plaintiffs,  as  his  heirs  at  law,  took  the  same  by  inheritance. 
But  this  was  a  presiunption  only,  and  by  no  means  conclu- 
sive. It  might  be  rebutted  by  proof  of  a  conveyance  by 
the  ancestor  b^ore  his  death  and  before  the  commencement 
of  the  actioiL 

The  real  question  at  issue  was  not  whether  the  ancestor 
once  had  titie  and  the  right  of  possession,  but  whether  the  s 
plaintiffs,  at  the  commencement  of  the  action,  had  such  title  I 
«nd  right  f  The  cardinal  rule  on  thia  subject  is,  that  underV 
the  general  issue  or  a  general  denial  of  all  the  allegations  of  1 
the  complaint,  the  defendant  may  controvert  by  evidence  any  / 
.and  every  fact  which  the  plaintiff  is  bound  to  establish  to 
make  out  his  cause  of  action.     {Andrews  v.  Bondj  16  Barh. 
i633.)    He  can  not,  under  such  an  answer,  prove  a  discharge 
of  a  cause  of  action  once  existing  in  the  plaintiff  against  him, 
because  that  is  an  affirmative  defense,  or  new  matter  which 
must  be  pleaded.  ^  But  he  may  show  that  the  plaintiff  never      \ 
had  any  such  cause  of  action  against  him  as  is  alleged  in  tiie      \ 
complaint.    Of  course  if  Baynor  had,  in  his  lifetime,  con- 
veyed the  premises  in  question  to  the  defendant,  the  plaintiffs 
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neyer  had  any  such  cause  of  action  against  him,  and  it  was 
wholly  unn^oessary  to  set  up  such  conveyance  in  the  answer. 
It  was  well  settled  under  the  former  practice  that  a  defend- 
ant,  under  the  general  issue,  might  show  title  out  of  the 
plaintiff  at  the  commencement  of  the  action,  without  even 
connecting  himself  with  it  in  any  way.     (Gillett  v.  Stanltyj 

I  Hill,  121.  Bchauber  v.  Jackson,  2  Wend.  13,  48.)  This 
proceeded  upon  the  fundamental  rule  in  actions  of  ejectment, 
that  the  plaintiff  must  always  recover  upon  the  strength  of 
his  own  title.  (Till  Ad.  on  Efect  285,  286.)  The  same 
rule  prevails  in  actions  for  the  recovery  of  personal  property 
or  its  value.  The  defendant  may,  under  the  general  denial, 
show  that^the  plaintiff  was  not  the  owner  at  the  commence- 
ment of  the  action,  though  generally,  in  such  case,  he  must 
connect  himself  with  the  titlcw  (King  v.*  Orser,  4  Ihter, 
431.    Hoyt  y.  Van  AUtyne,  15  Barb.  568.    Duncan  v.  Spear, 

II  Wend.  54.  Davik  v.  Hoppock,  6  Duer,  254.  J^chermer- 
korn  V.  Van  Allen,  18  Barb.  29,  31.  Amburger  v.  Marvin, 
4  E.  D.  Smith,  393.     Little  v.  Wilson,  Id.  422.) 

In  respect  to  the  plaintiffs'  second  objection  to  the  evidence 
offered,  it  had  no  pertinency  whatever,  if  the  defendant 
claimed  title  to  the  six  acres  in  question,  by  virtue  of  his 
conveyance  from  Raynor  of  the  nine  acres  on  the  30th  of  April, 
I  1857,  and  not  by  virtue  of  his  deed  from  Duggan  in  1853, 
and  the  conveyance  by  Lingenfelter  to  Blanchard  ixt  1829. 
In  that  case  there  was  no  statute  of  Umitations  in  question, 
as  there  was  no  claim  to  these  six  acres,  by  adverse  posses- 
sion, on  the .  part  of  the  defendant.  Upon  that  view  of  the 
case,  and  under  that  claim  of  title,  the  evidence,  as  I  have 
before  shown,  would  be  competent  and  material  to  show  the 
true  starting  point  given  by  the  deed.  But  if  it  was  intended 
to  claim  title  to  the  six  acres  under  the  conveyance  from  Lin- 
genfelter to  Blanchard,  and  by  adverse  possession  under  that 
claim  of  title,  it  should  unquestionably  have  been  pleaded  for 
that  purpose,  or  it  was  inadmissible  to  establish  such  title. 
Upon  that  hypothesis  Baynor's  title,  being  the  oldest,  and 
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from  the  same  sonrce,  was  the  true  title,  and  the  defendant's 
conveyance  from  Duggan,  and  those  u^ider  whom  he  claimed^ 
80  far  as  the  premises  in  question  are  concerned,  conferred  no 
title.  ^The  Code  (§  74)  is  conclusive  upon  this  question,  that 
such  an  objection  can  only  be  taken  by  answer. )  But  being 
competent  for  the  other  purpose^  it  should  have^een  admit- 
ted, and  restricted  to  that  purpose  only.  It  could  not,  unA 
der  the  proper  objection,  have  been  allowed  to  raise  the  ques-  ' 
tion  01  title  by  adverse  possession,  as  that  objection  was  not 
raised  by  the  answer.  Where  evidence  is  competent  for  one 
purpose  and  not  for  another,  it  should  be  admitted  to  estab- 
lish the  fact  which  it  is  competent  to  prove,  and  its  operation 
restricted  to  that. 

There  must  therefore  be  a  new  trial,  ^ith  costs  to  abide 
the  event. 

[MoHBOs  Gbkbbal  Tbbm,  September  8,  1866.    WVkt,  K  J)arum  Smitkwii 
fjbhium,  Justices.] 


Jokes  vb.  Turner. 

^n  1855  J.  and  T.  were  respectively  owners  of  acyoining  premises  situsited  on  b 
mill  stream,  across  which  stream  there  was  a  dam,  on  the  lands  of  T.  below 
the  lands  of  J.  In  the  spijing  of  that  year  a  dam  gave  way  at  .this  bead  of 
the  stream,  and  the  flood  c«t  away  the  embankment  of  the  stream,  above 
T.*s  dam,  and  iwept  over  the  lands  of  J.,  throngh  a  new  channel,  doing  con- 
siderable damage,  to  him,  as  well  as  to  the  N.  Y.  and  £.  Railroad  €ompeny, 
whose  road-bed  it  crosse4*  In  January,  1856,  the  nuln)ad  company  proposed 
to  J.  and  T.  that  if  Ihey  woold  grant  to  the  company  the  right  to  enter  upon 
their  premises,  respectively,  for  that  purpose,  the  company  would,  at  its  own 
expense,  construct  4uid  forever  maintain,  a  dam  across  the  new  channel,  con- 
necting it  wilh  T.'s  dam  then  across  the  old  chaunel,  and  thus  not  only 
restore  the  water  to  the  former- <cbannel,  but  prevent  it  from  flowing  down 
the  new  ^channel,  to  its  own  and  J.'s  injury.  A  graujb  was  accordingly  made 
by  J.  and  T.  and  other  land  owners,  to  the  company,  of  the  right  to  build 
and  midntain  a  dam  for  such  purpose,  and  to  enter  upon  the  lands  at  all 
times  thereafter,  fpr  tl)e  pnipose  pf  building,  mainjtaining  and  repairing  the 
same.    The  agreement  containing  this  grsnt  recifaid  the  breaking  of  the  bank 
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by  the  flood  of  18^,  and  its  ii^arions  consequences  to  J.  and  tlM  company, 
and  the  liability  of  those  parties  to  farther  Izyary  "  unless  a  pennanent  dam 
be  erected  and  maintained  for  the  purpose  of  restoring  the  waters  of  said 
creek  to  its  original  channel  and  retaining  said  waters  in  said  cttannel  during 
*  flood  times."  In  the  spring  of  1866  the  railroad  company  proceeded  to  erect^ 
and  did  erect,  a  dam  across  the  new  channel,  in  the  Ticinity  of  the  former 
natural  bank,  employing  J.  to  construct  the  same  for  the  company.  J.  agreed 
to  bear,  and  did  bear,  a  part  of  the  expense,  and  the  company  the  rest  In 
June,  1657,  another  flood  occurred  in  the  stream,  which,  in  oonaeq]ience,  as 
clauned,  of  the  obstruction  of  T.'s  dam  in  the  channel,  under^iined  the  dam 
so  built  by  J.  for  the  company,  and  carried  it  away,  and  the  waters  passing 
over  J.'s  land,  caused  him  great  damage.  In  an  action  by  J.  against  T.  to 
recover  the  amount  of  damages  so  occasioned,  it  ioat  hdd: 

1.  That  had  J.'s  ii\jury  happened  ftom  the  same  cause,  before  the  flood  of  1865 
had  washed  away  the  natural  bank  of  the  creek  at  the  point  where  the  water 
which  occasioned  the  ii^ury  sued  for,  broke  through,  there  would  have  been 
little  or  no  doubt  as  to  J.'s  right  to  recover.  That  in  that  case  an  overflow 
of  the  creek  upon  J.'s  land,  occasioned  by  the  obstruction  of  T.*s  dam  in 
the  channel,  would  have  given  J.  a  dear  and  indisputable  right  of  action  to 
recover  his  damage. 

2.  That  this  state  of  things  was  altered  by  the  flood  of  1855,  which  washed 
away,  entirely,  the  natural  bank  of  the  stream  at  the  point  of  overflow,  and 
made  an  entire  new  channel  upon  and  across  J.'s  land,  fihanging  and  divert- 
ing the  entire  volume  of  water  flrom  T.'s  premises  to  and  upon  the  premises 
of  J.  And  that  the  case  was  to  be  considered  in  reference  to  the  new  con- 
dition of  things  occasioned  by  the  flood  of  1855,  and  the  sub^uent  action 
of  the  land  owners  and  the  railroad  company,  in  reference  thereto. 

8.  That  T.  was  not  responsible  for  the  injurious  efibcts  of  the  flood  of  1856, 
which  resulted  ftom  causes  over  which  he  had  no  control,  and  which,  as 
respected  him,  at  least,  were  produced  by  an  inevitable  casualty. 

4.  That  T.  might,  had  he  so  elected  within  a  reasonable  time  after  the  new 
channel  was  formed,  have  reclaimed  the  stream,  and  restored  it  to  Its  former 
channel  upon  his  own  land,  by  filhng  up  the  new  channel  at  the  point  where 
the  natural  bank  was  washed  away,  and  restoring  the  bank  as  nearly  as  might 
be  to  its  former  condition.  But  that  he  could  not  be  compelled  by  any  pro- 
cess known  to  the.  law  to  restore  it ;  and  that  in  the  meantime  he  was  not 
responsible  for  its  flowing  in  the  new  channel,  or  for  any  damage  it  mi^t 
thereby  do  to  J.'s  premises. 

6.  That  the  dam  built  in  the  spring  of  1856  was  the  dam  of  the  railroad  com- 
pany, and  not  the  dam  of  T.,  who  was  under  no  obligation  to  build  or  main- 
tafai  it ;  the  company  havhig  undertaken  to  do  both. 

6.  That  the  agreement  between  the  parties,  for  the  restoration  of  the  dam,  wis 
entered  into  in  view  of  the  legal  relations  of  the  parties  to  each  other,  and 
of  the  respective  rights  and  obligations  between  them,  respectively,  as  they 
then  stood,  and  not  as  they  had  existed  at  some  former  period ;  and  that  the 
agreement  must  be  so  construed. 
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7.  That  T.  faot  having  expressly  or  impliedly  agreed  to  remove  or  lower  his 
dam,  the  presumption  was  that  it  was  miderstood  the  dam  was  to  remain  aa 
it  then  was ;  and  that  such  should  he  the  construction  of  the  agreement. 

8.  That  the  relations  and  liahilities  which  existed  hetween  the  parties,  previous 
to  the  flood  of  1855,  were  not  restored  by  the  agreement.  That  it  was  not 
the  intention  to  restore  them,  but  to  create  others  altogether  different. 

9.  That  T.  never  agreed  to  warrant  against  the  effects  of  his  dam  upon  the 
new  structure ;  and  that  such  new  structure  must  be  presumed  to  have  been 
erected  with  reference  to  that  obstruction  being  continued  there. 

10.  That  under  the  new  arrangement  T.  might,  without  being  amenable  to 
either  of  the  other  parties  to  it,  at  all  times  afterwards,  maintain  his  dam  at 
its  then  height. 

11.  That  it  was  erroneous  to  charge  the  Jury  that  J.  and  T.,  after  the  restora- 
of  the  water,  under  the  agreement,  stood  upon  the  same  footing,  in  respect 
to  the  stream  and  to  each  other,  precisely  as  they  did  before  the  flood  of 
1855  destroyed  the  natural  bank  and  changed  the  current. 

12.  That  if  T.  should  be  held  liable,  after  the  restoration  under  the  agreement, 
for  the  consequences  of  the  obstruction  caused  by  his  dam,  upon  the  same 
principles  and  to  the  same  extent  that  the  law  held  him  previous  to  the  flood 
of  1855,  it  could  only  be  upon  the  condition  that  the  natural  bank  had  been 
replaced,  or  some  structure  substituted  for  it  clearly  equal  in  height  and 
strength  to  the  former  natural  bank. 

18.  And  that  the  jury  should,  in  that  view,  have  been  instructed  that,  inasmuch 
aa  the  parties  ii\}uTed  by  the  flood  of  1855  had  undertaken  to  restore  the 
stream  to  its  former  channel,  for  their  own  benefit  and  protection,  they  oould 
could  not  hold  T.  Uable  according  to  the  former  condition  of  things,  unless 
they  had  fully  restored  the  former  bank,  or  furnished  some  substitute  in  its 
place,  fhlly  equal  in  point  of  height  and  power  of  resistance. 

14.  That  T.  not  having  elected  to  rtetore  the  stream,  Umseli;  but  having  merely 
assented  that  others  might  do  it,  who  had  elected  to  restore  it  for  their  own 
benefit  and  security,  and  who  entered  into  an  agreement  with  him  for  that 
purpose,  and  constructed  the  new  work  under  such  agreement,  making  the 
structure  their  own,  for  all  the  purposes  of  maintenance  and  security  to 
themselves,  for  all  time ;  and  T.  having  done  nothing  to  change  the  state  of 
things,  since  that  agreement  was  made,  and  performed  by  the  railroad  com* 
pany,  through  J.  as  its  agent,  by  which  the  risk  to  the  company,  or  to  J.,  or 
their  liability  to  iiyury,  had  been  in  any  degree  increased,  was  not  liable 
for  the  giving  away  of  their  structure,  in  1857,  or  any  damages  consequent 
thereon. 

APPEAL  from  a  judgmeDt  entered  on  the  verdict  of  a  jury. 
The  Goodhue  creek,  about  twelve  miles  long,  runs  into 
the  Canisteo  river  from  the  north,  through  a  narrow  gorge  in 
the  mountain.     At  the  base  of  the  mountain  the  creek  turns 
Vol.  XLVI.  34 
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square  to  the  right  and  runs  across  the  low  lands  and  into 
the  river.  The  plaintiff  has,  since  1822,  owned  a  farm  which 
lies  south  of  the  gorge,  and  his  house  is  located  directly  in 
front  of  the  mouth  of  the  gorge,  and  between  it  and  the  river. 
His  lands  come  within  a  few  feet  of  the  original  bank  of  the 
creek  at  the  point  where  it  turns  to  the  right  at  the  base  of 
the  hill.  The  defendant  owns  the  land  west  of  the  plaintiff's 
farm,  covering  both  banks  of  the  creek.  In  1844,  Tiffany 
&  Mapes,  who  then  owned  the  defendant's  lands,  built  a 
dam  about  one  hundred  and  fifty  feet  below  the  sharp  turn 
in  the  creek,  for  the  purpose  of  conducting  the  water  to  a 
tannery  operated  by  them.  They  built  it  originally  four 
sticks  high  above  the  apron,  which  was  laid  on  the  bed  of  the 
stream,  but  they  soon  removed  one  stick  from  the  top,  and  it 
has  since  been  maintained  at  the  reduced  height.  Paxton 
&  Turner  bought  of  Tiffany  &  Mapes  before  1855,  and 
owned  the  property  at  that  time.  At  the  head  of  G-oodhue 
creek  was  a  dam  ten  or  twelve  feet  high  which  formed  a  pond 
of  over  one  hundred  acres,  about  twelve  feet  deep.  The 
stream  was  rapid,  and  upon  it  were  six  or  eight  high  dams 
which  formed  large  ponds  above  each.  In  the  spring  of  1855 
the  large  dam  at  the  head  of  the  creek  gave  way,  permitting 
the  whole  mass  of  the  water  of  the  large  pond  to  escape  into 
the  stream,  down  which  it  rushed,  carrying  away  every  dam 
on  the  stream,  gathering  force  from  the  contents  of  each  pond^ 
and  bearing  with  it  towards  and  into  the  Canisteo  valley 
stones,  trees,  houses,  logs,  mills,  brush,  fioodwood,  human 
beings,  and  in  short,  every  thing  within  the  reach  of  the 
flood.  This  flood  is  described  as  approaching  in  a  solid  wall 
of  water  from  five  to  ten  feet  high,  vastly  beyond  the  capa- 
city of  the  banks  of  the  stream  to  contain,  and  when  it 
reached  the  mouth  of  the  gorge,  instead  of  following  the 
bed  of  the  stream  around  the  hill,  it  kept  directly  on  over 
the  bank,  across  the  plaintiff's  farm,  partially  undermining 
his  dwelling  house,  and  coveripg  a  large  part  of  his  farm 
with  the  accumulations  gathered  on  its  way.     In  its  passage 
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fwrosB  the  valley  it  covered  the  Erie  railway  track  with  stones 
and  earth  to  the  depth  of  six  feet,  for  a  long  way.  It  washed 
away  the  bank  of  the  creek  near  the  turn,  and  formed  a 
channel  in  a  direct  line  from  the  point  where  the  creek  turned, 
over  the  plaintiff's  farm,  which  was  over  fifty  feet  wide  and 
from  two  to  four  feet  deep,  through  which  all  the  waters  of 
Goodhue  creek  continued  to  flow  after  the  flood  had  sulv- 
sided;  thus  wholly  changing  the  natural  channel  of  the 
creek,  and  entirely  diverting  the  water  from  the  defendant's 
tannery. 

For  obvious  reasons  the  plaintiff  and  the  railroad  company 
desired  to  have  the  stream  restored  to  its  original  channel, 
and  in  January,  1856,  the  parties  interested  made  the  agree^ 
ment  which  is  contained  in  the  case,  reciting  the  injuries 
which  the  plaintiff  and  the  railroad  company  had  sustained, 
and  the  apprehension  of  similar  injuries  unless  the  same  was 
prevented  Under  this  agreement  the  plaintiff  agreed  with 
the  railroad  company  to  build  the  dam  provided  for  in  the 
agreement,  and  did  construct  a  dam  for  the  purpose  therein 
contemplated ;  and  the  defendant  repaired  his  tannery  dam, 
making  it  in  all  respects  as  it  was  before  the  flood  of  1855. 
The  dam  erected  by  the  plaintiff  was  carried  away  by  a  rise 
in  the  stream  in  the  spring  of  1857,  which  would  not  have 
carried  away  the  original  bank  if  it  had  been  there.  The 
result  of  the  washing  away  of  the  dam  so  constructed  by 
the  plaintiff  under  the  agreement  with  the  railroad  company, 
was  that  the  plaintiff's  farm  was  again  flooded  by  the  water 
passing  on  to  it  through  the  channel  washed  out  by  the  flood 
of  1855,  his  crops  were  injured  and  his  fences  destroyed. 
For  such  injury  the  plaintiff  recovered,  in  this  action,  a  ver- 
dict for  $739. 

A  motion  was  made,  at  a  special  term,  for  a  new  trial, 
which  was  denied,  and  the  defendant  appealed. 

D,  Rumseyy  for  the  appellant. 

.John  W.  Dininnyy  for  the  respondent. 
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By  the  Courtj  Johnson,  J.  The  only  question  in  this 
case,  which  requires  any  serious  consideration,  is  that  lying 
at  the  foundation  of  the  plaintiff's  right  of  action,  under  all 
the  facts  and  circumstances  disclosed  by  the  proofs  and  alle- 
gations of  the  respective  parties  to  the  controversy.  The 
question  thus  presented  is  one  of  x^o  little  interest,  and  is  by 
no  means  free  from  difficulty  in  its  solution.  After  the  most 
careful  and  diligent  search,  I  have  not  been  able  to  find  any 
decided  case,  involving  the  same  question,  or  any  question 
having  any  apparent  analogy  to  this.  It  is,  I  think,  a  case 
of  first  impression,  and  depends  for  its  just  and  proper  deterr 
xnination,  upon  the  right  application  of  the  general  princi- 
ples of  the  law  of  water  courses. 

Had  the  plaintiff's  injury  happened  from  the  same  cause 
before  the  great  fiood  of  1855  had  washed  away  the  natural 
bank  of  the  creek,  at  the  point  where  the  water  which  occa- 
sioned the  present  injury  broke  through,  there  would,  I  should 
say,  under  the  other  facts  in  the  case,  have  been  little  or  no 
doubt  as  to  the  plaintiff's  right  to  recover.  In  that  case  an 
overflow  of  the  creek  upon  the  plaintiff's  land,  occasioned  by 
the  obstruction  of  the  defendant's  dam  in  the  channel  would 
have  given  the  plaintiff  a  clear  and  indisputable  right  of  action 
to  recover  his  damages.  But  this  state  of  things  had  all 
been  altered  by  the  flood  of  1855,  which  washed  away  en- 
tirely the  natural  bank  of  the  creek  at  the  point  of  over- 
flow, and  made  there  an  entire  new  channel  and  bed  for  the 
stream  upon  and  across  the  plaintiff's  land,  and  changing  and 
diverting  the  entire  volume  of  water,  from  the  defendant's 
premises,  where  it  had  flowed  time  out  of  mind,  to  and  upon 
the  premises  of  the  plaintiff.  The  case  must  therefore  be 
considered  in  reference  to  the  new  condition  of  things  occa-: 
sioned  by  the  flood  of  1855,  and  the  subsequent  action  of 
the  plaintiff  and  defendant  in  connection  with  other  parties, 
in  reference  thereto ;  and  it  is  to  be  seen  and  determined  how 
far,  and  in  what  particulars,  if  at  all,  the  rights  and  liabili- 
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ttiBS  of  the  parties  to  this  action  have  been  changed  or  modi- 
fied thereby. 

It  is  conceded  on  all  hands  that  tlie  defendant  was  in  no 
respect  responsible  for  the  injurious  effects  of  the  flood  of 
1855.  Most  clearly  those  effects  resulted  from  causes  over 
which  he  had  no  control,  and  as  respects  him  at  least,  were 
produced  by  an  inevitable  casualty.  So  far  as  the  defend- 
ant was  concerned,  the  natural  bank  of  the  creek  was  de- 
stroyed, and  the  new  channel  created  upon  the  plaintiff's 
land  not  unlawfully.  After  that  event,  as  between  these  par- 
ties, the  waters  of  the  creek  flowed  through  the  new  channel 
across  and  upon  the  plaintiff's  land  lawfully  and  properly, 
and  for  the  time  being,  and  until  they  were  restored  to  their 
ancient  channel,  the  creek  was  wholly  the  property  of  the 
plaintiff  as  far  as  it  flowed  exclusively  upon  his  land,  (^n- 
gell  on  Water  Courses^  §  57.  3  KenVs  Com.  428.)  The 
defendant  might,  undoubtedly,  had  he  so  elected,  within  a 
reasonable  time  after  the  new  channel  was  formed,  have 
reclaimed  the  stream,  and  restored  it  to  its  former  channel 
upon  his  own  land,  by  filling  up  the  new  channel  at  the 
point  where  the  natural  bank  was  washed  away,  and  restor- 
ing the  bank  as  nearly  as  might  be  to  its  former  condition* 
It  broke  out  upon  his  own  land,  and  his  right  to  replace  and 
restore  the  water  thus  ecaping  to  its  former  and  natural  course 
upon  his  own  land  would,  I  should  think,  admit  of  no  doubt. 
But  in  such  a  case  he  should  undoubtedly  act  seasonably, 
and  within  a  reasonable  time.  By  acquiescing  in  the  new 
condition  of  things  too  long,  he  might  forfeit  and  lose  all 
right  to  restore  and  reclaim.  It  was  held  in  Woodbury  v. 
Short  J  (17  Verm,  Bep.  387,)  that  the  defendant,  by  acqui- 
escing in  the  flow  of  the  waters  of  a  creek  in  a  new  channel, 
caused  by  an  extraordinary  flood,  through  his  own  land,  for  a 
period  of  ten  years,  had  lost  the  right  to  stop  up  such  new 
channel  and  restore  the  water  to  the  former  channel  through 
the  plaintiff's  land.  But  the  general  right  to  reclaim  and 
restore^  where  one  can  do  it  upon  his  own  premises,  is  founded 
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in  sound  reason  and  sustained  by  authority.  In  principle  it 
is  quite  analogous  to  the  right  of  one  to  erect  mounds  and 
barriers  upon  his  own  land,  to  prevent  a  change  in  the  chan- 
nel  of  a  stream  and  confine  it  in  its  present  natural  channel, 
which  he  may  lawfully  do,  provided  such  erection  do  not 
cast  the  water  in  an  unusual  quantity  or  nmnner  upon  the 
adjacent  proprietor.  {Angell  on  Water  Courses^  §§  33,  34) 
Whether  the  plaintiff  would  have  had  the  right  to  go  upon 
the  defendant's  lands  and  put  up  a  dam  or  embankment,  in 
the  place  of  the  former  natural  bank,  in  order  to  restore  the 
stream  to  its  former  channel,  without  the  consent  of  the  latter, 
may  perhaps  be  doubted.  But  it  is  in  no  respect  material  to 
the  question  before  us.  The  defendant  did  not  elect  to 
restore  the  stream  to  his  premises,  on  his  own  account,  by 
replacing  the  bank  swept  away,  or  by  any  other  structure- 
So  &.r  as  appears,  he  had  elected  to  let  it  remain  and  flow 
over  the  plaintiff's  land  in  the  new  channel  until  the  agree- 
ment in  respect  to  it  was  entered  into  between  ihe  plaintiff 
and  the  defendant  and  another  on  one  side,  and  the  Erie  Bail- 
way  Company  on  the  othen  Up  to  that  time,  after  the 
flood  of  1855,  his  only  right  to  the  stream,  after  it  entered 
upon  the  plaintiff's  premises,  was  the  right  to  reclaim  it  for 
future  use,  which  he  had  not  exercised,  and  for  aught  that 
appears,  never  intended  to  exercise.  It  had  then  continued  to 
flow  in  the  new  channel  for  nearly  a  year.  The  defendant 
could  not  have  been  compelled,  by  any  process  known  to  the 
law,  to  restore  it,  and  he  was  in  the  mean  time  no  more  re- 
sponsible for  its  flowing  in  the  new  channel,  or  for  any  damage 
it  might  thereby  do  to  the  plaintiff's  premises,  than  he  would 
have  been  had  the  stream  always  flowed  through  that  channel. 
The  defendant's  dam  then  stood  across  the  old  empty  chan- 
nel, where  he  had  the  perfect  right  to  have  it,  at  such  height 
as  he  might  elect  to  have  it  remain.  It  had  then  stood  there 
for  many  years,  and  while  the  stream  had  continued  to  flow 
in  the  old  channel,  and  the  natural  bank  remained,  it  had 
caused  no  injury  or  damage  to  any  one.    It  had  occasioned. 
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tto  overflow  of  the  stream  upon  the  plaintiff's  land ;  it  was 
not  a  nuisance  in  any  respect,  but  a  perfectly  lawful  and 
useful  structui-e,  entitled  to  the  protection  of  the  law.  By 
the  flood  of  1855,  which,  as  respects  the  defendant,  and  as 
between  him  and  the  plaintiff,  may  properly  be  regarded  as  a 
providential  occurrence,  the  dam  is  rendered  comparatively 
useless  to  the  defendant,  but  remains  there  entirely  harmless 
to  the  plaintiff.  It  had  never  done  any  mischief,  and  was 
thus  rendered  incapable  of  doing  any,  and  no  one  could  allege 
aught  against  it,  or  against  the  defendant  for  maintaining  it 
there.  Under  other  circumstances  the  change  of  the  course 
of  the  stream  by  the  flood  of  1855,  might  have  proved  advan- 
tageous to  the  plaintiff,  so  that  he  would  not  have  desired 
its  restoration  to  the  former  channel.  But  as  it  was,  it  was 
injurious  both  to  the  plaintiff,  and  to  the  Erie  Railway  Com- 
pany, whose  road  bed  the  new  channel  crossed.  Here  then  was 
a  new  state  of  things  entirely,  detrimental  to  all  parties,  but 
which  neither  had  occasioned,  and  no  one  of  them  liable  to 
either  of  the  others  for  the  injurious  consequences.  It  might 
remain  so,  at  the  election  of  those  concerned,  but  it  admit- 
ted of  a  remedy.  The  parties  concluded  to  remedy  it,  and 
entered  into  a  mutual  compact  for  that  purpose.  Neither 
of  the  parties  elected  to  act  upon  his  own  responsibility,  and 
restore  things  to  their  former  condition,  upon  any  assumed 
legal  right  existing  at  the  time  in  his  favor,  but  they  each 
and  all  elected  to  enter  into  a  mutual  agreement  to  remedy 
the  evilj  providing  in  express  terms,  at  whose  expense,  and 
upon  what  terms  and  conditions,  the  stream  should  be  re- 
turned to  its  former  bed,  and  who  should  be  at  the  expense 
of  confining  it  there  for  all  future  time.  The  railway  com- 
pany, as  it  would  seem,  and  is  to  be  inferred,  proposed' to  the 
plaintiff  and  the  defendant,  that  if  they  would  grant  to  the 
company  the  right  to  enter  upon  their  premises,  respectively, 
for  that  purpoBCj  the  company  would,  at  its  own  expense, 
construct,  and  forever  maintain,  a  dam  across  the  new  chan- 
nel, connecting  it  with  the  defendant's  dam  then  across  the 
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old  channel,  and  thus  not  only  restore  the  water  to  the  former 
channel,  but  prevent  it  from  flowing  down  the  new  channel 
to  their  own  and  the  plaintiff's  injury.  A  grant  is  accord- 
ingly made  by  the  plaintiff,  and  the  defendant,  and  the  other 
owners  of  lands,  under  seal,  of  the  right  to  build  and  main- 
tain a  dam  for  such  purpose,  and  to  enter  upon  said  lands, 
at  all  times  thereafter,  for  the  purpose  of  building,  maintain- 
ing and  repairing  the  same.  This  grant  is  delivered  to  and 
accepted  by  the  company,  and  it  proceeded  to  erect  a  dam 
across  the  new  channel,  in  the  vicinity  of  the  former  natoral 
bank,  in  the  spring  of  1856.  The  plaintiff  was  emjdoyed 
by  the  company  to  construct  this  dam,  and  did  construct  it 
for  them.  Whose  dam  was  this  when'  so  constructed  ?  It 
was,  it  seems,  partly  upon  the  lands  of  the  plaintiff,  but 
mostly  upon  the  premises  of  the  defendant.  Clearly  it  was 
the  dam  of  the  railway  company,  and  not  the  dam  of  the 
defendant.  He  was  under  no  obligation  to  build  or  maintain 
it,  and  the  company  had  undertaken  with  him  and  the  plain- 
tiff to  do  both,  in  consideration  of  the  grant  of  the  right  and 
privily  of  entering  for  that  pui})Ose.  This  grant  recites 
the  breaking  of  the  bank  by  the  flood  of  1855,  and  its  injurious 
consequences  to  the  plaintiff  and  the  company,  and  the  lia- 
bility of  those  parties  to  further  injury,  '^unless  a  permanent 
dam  be  erected  and  maintained  for  the  purpose  of  restoring 
the  waters  of  said  creek  to  its  original  channel,  and  retaining 
said  waters  in  said  channel  during  flood  times."  The  obvi- 
ous purpose  of  all  parties  is  thus  explicitly  declared  to  be, 
to  restore  the  water  to  the  former  channel,  and  retain  it 
there  '^during  flood  times.''  The  dam  was  constructed 
under  the  arrangement,  and  in  reference  to  its  terms  and  pro- 
visionS)  solely.  Now  upon  what  basis  of  right  did  the  sev- 
eral parties  to  this  arrangement  proceed  in  entering  into  it  ? 
Cleariy  not  upon  that  which  existed  between  the  parties 
prior  to  the  flood  of  1855.  That  basis  no  longer  existed. 
The  relations  of  the  parties  in  respect  to  their  l^al  rights, 
and  their  obligations  to  each  other,  in  the  matter  of  this 
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stream  of  water^  had  all  been  changed  by  that  event.  The 
defendant  had  neglected  to  reclaim  the  water,  and  perhaps 
could  not  afford  to  do  so,  in  view  of  the  relative  expense  and 
the  advantages  of  the  operation.  At  any  rate  the  other  par- 
ties could  not  compel  him  to  do  it.  Hence  the  agreement. 
As  matter  of  law,  therefore,  the  agreement  was  entered 
into  in  view  of  the  legal  relations  of  the  parties  to  each 
other,  and  of  the  respective  rights  and  obligations  between 
them,  respectively,  as  they  then  stood,  and  not  as  they  had 
existed  at  some  former  period,  and  the  agreement  must  bcl 
so  construed.  The  stream  is  accordingly  restored,  under  the 
agreement  to  which  the  plaintiff  was  a  party,  and  by  virtue 
of  its  provisions  alone.  It  is  restored  in  view  of  the  con-s* 
dition  of  things,  and  the  new  relations  then  existmg.  It  is 
agreed  that  the  new  structure  shall  be  attached  to  the  de^ 
fendant's  dam,  then  lawfully  and  properly  there,  and  the 
design  is  to  build  so  as  to  retain  the  water  in  the  channel 
^'at  flood  times,"  as  things  then  were.  The  defendant  did 
not  expressly  or  impliedly  agree  to  remove  or  lower  his  damj 
Had  he  been  requested  to  make  that  condition  a  part  of 
the  agreement,  he  might,  and  undoubtedly  would,  have  with- 
held his  assent  from  it,  and  thus  frustrated  the  whole  scheme^ 
The  presumption  is,  I  think,  that  it  was  understood  the  dam 
was  to  remain  as  it  then  was,  and  such  should  be  the  con^ 
struction  of  the  agreement,  there  being  no  provision  to  the 
contraiy.  It  is  clear  enough,  I  think,  that  the  same  rela^ 
lions  and  liabilities  which  existed  between  these  parties 
previous  to  the  flood  of  1855,  were  not  restored  by  this 
agreement.  It  is  manifest  that  it  was  not  intended  to  restore 
them,  but  to  create  others  altogether  different.  And  this 
they  did.  Providence  had  destroyed  all  the  old  relations,  or 
essentially  changed  them,  and  other  rights  and  relations 
sprouted  and  grew  from  the  new  root  of  the  agreement.  The 
defendant  did  not  undertake  to  remove  his  dam,  nor  to  clear 
out  the  channel  of  the  creek  as  the  flood  left  it,  and  assumed 
no  responsibility  in  respect  to  the  effect  of  his  dam^  as  it  then 
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stood,  upon  the  restored  cnrrent.  He  never  agreed  to  war- 
rant against  the  effects  of  his  dam  against  the  new  structure, 
and  such  new  structure  must  be  presumed  to  have  been  put 
in  with  reference  to  that  obstruction  being  continued  there. 
Under  this  arrangement  the  defendant  might,  I  think,  with- 
out being  amenable  to  either  of  the  other  parties  to  it,  at  all 
times  afterwards  maintain  his  dam  at  its  then  height.  He 
would  have  no  right  to  increase  its  height  afterwards,  and 
might  be  responsible  for  any  injury  arising  from  such  increased 
height ;  but  there  is  no  evidence  or  pretense  that  he  did  this. 
The  injury  complained  of  was  occasioned  by  the  breaking  away 
of  the  railway  company's  dam,  which  the  plaintiff  himself 
built.  The  action  proceeded  upon  the  theory  that  the  plain- 
tiff and  defendant,  after  the  restoration  of  the  water,  under 
the  agreement,  stood  upon  the  same  footing,  in  respect  to  the 
stream  and  to  each  other,  precisely,  as  they  did  before  the 
flood  of  1855  destroyed  the  natural  bank  and  changed  the 
current.  This  was  the  theory  upon  which  the  action  was 
tried,  and  the  case  given  to  the  jury  by  the  judge's  charge. 
The  jury  were  so  charged,  expressly.  This,  I  think,  was  a 
fundamental  error,  in  view  of  all  the  facts  and  circum- 
stances. The  dam  was  not  built  to  restore  the  water  to  the 
channel,  as  it  was  originally,  before  any  dam  was  there,  but 
to  restore  it  and  confine  it  to  the  channel  as  it  was  with  the 
dam  and  other  obstructions  then  in  it,  and  in  full  view  of  all 
the  parties  to  the  arrangement.  The  exception  to  this  por- 
tion of  the  charge  was,  I  think,  well  taken. 

In  any  view  of  the  case,  if  the  defendant  should  be  held 
liable,  after  the  restoration  under  the  agreement,  for  the  con- 
sequences of  the  obstruction  of  his  dam,  upon  the  same  prin- 
ciples and  to  the  same  extent  that  the  law  held  him  previous 
to  the  flood  of  1855,  it  could  only  be  upon  the  condition  that 
the  natural  bank  had  been  replaced,  or  some  structure  sub- 
stituted for  it,  clearly  equal  in  height  and  strength  to  the 
former  natural  bank.  And  the  jury  should,  in  that  view, 
have  been  instructed  that  inasmuch  as  the  parties  injured  by 
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the  casualty  of  the  extraordinary  flood,  had  undertaken  to 
restore  the  stream  to  its  former  channel,  for  their  own  benefit 
and  protection,  they  could  not  hold  the  defendant  liable,  ac-^ 
cording  to  the  former  condition  of  things,  unless  they  had 
fully  restored  the  former  bank,  or  furnished  some  substitute' 
in  its  place,  fully  and  unquestionably  equal  in  point  of  height 
and  power  of  resistance.  This  point  was  nowhere  clearly  and 
distinctly  pre&ented  to  the  jury,  as  a  condition  precedent  to 
the  defendant's  liability.  But  I  do  not  see  that  this  precise 
point  is  any  where  raised,  by  any  exception,  or  any  request 
to  charge,  and  refusal  There  was  considerable  evidence  upon 
the  point,  and  it  is  somewhat  conflicting.  How  the  jury 
would  have  found,  had  the  question  been  distinctly  presented 
upon  the  evidence,  can  not  now  be  detemuned;  What  the 
learned  judge  did  charge,  upon  this  subject,  was  substantially 
this ;  that  if  the  defendant's  dam  remained  in  1857  as  it 
was  in  1855,  before  the  flood,  and  the  jury  believed  that  the 
injury  would  not  have  occurred  had  the  bank  remained  as  it 
was  before  that  flood,  the  plaintiff  could  not  recover.  This, 
it  will  be  seen,  is  quite  a  different  question,  and  evades  the 
material  point,  as  to  the  actual  height  and  strength  of  the 
new  structtire.  It  left  the  jury  to  speculate  as  to  whether, 
after  all,  the  same  injury  might  not  have  occurred  had  the 
old  bank  renmined  there,  in  view  of  the  volume  of  water  and 
its  velocity,  and  other  circumstances,  even  though  the  new 
dam  was  not^  as  much  of  the  evidence  tended  to  show,  equal 
in  height  and  strength  to  the  old  bank. 

It  might  be,  perhaps,  and  I  am  inclined  to  the  opinion  that 
the  rule  would  be,  in  case  the  defendant  had  voluntarily 
elected  and  undertaken  to  restore  the  water,  himself,  to  its 
former  channel,  for  his  own  benefit  and  advantage,  that  he 
would  have  been  bound  to  make  the  bank  or  dam  across  the 
new  channel  in  every  respect  equal  to  the  old  bank,  and  been 
liable  for  any  damage  resulting  from  his  failure  in  that  regard. 
And  in  case  he  had  accomplished  this,  and  substituted  some- 
thing every  way  equal  to  the  natural  bank,  I  am  not  prepared 
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to  say  that,  as  between  him  and  the  plaintiff,  in  such  case/ 
the  relations  and  liabilities  existing  before  the  diversion  of 
the  stream  would  not  hiive  been  substantiaUy  restored.  But 
there  is  a  wide  and  manifest  distinction  between  such  a  case 
and  this,  where  the  defendant  did  not  elect  to  restore  the 
stream,  himself,  but  merely  assented  that  others  might  do  it, 
who  had  elected  to  do  it  for  their  own  benefit  and  security, 
and  who  entered  into  an  agreement  with  him  for  that  purpose, 
and  constructed  the  new  work  under  such  agreement,  making 
the  structure  their  own,  for  all  the  purposes  of  maintenance 
and  security  to  themselves  for  all  time.  The  defendant  hav- 
ing done  nothing  to  change  the  state  of  things  since  that 
agreement  was  made  and  performed  by  the  railway  company, 
through  the  plaintiff  as  their  agent,  or  partially  performed, 
by  which  the  risk  to  the  company,  or  to  the  plaintiff,  or  their 
liability  to  injury,  has  been  in  any  degree  increased,  is  not 
liable  for  the  giving  away  of  their  structure,  or  any  damages 
consequent  thereon. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[MoN&oB  GB5BBAL  Tebk,  Sejitember  8, 1866.     WiUti,  JB.  Darwin  SmUki  a6d 
Mtuon,  Justices.] 
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In  an  action  to  recover  the  price  of  timber  and  lomber  sold  and  deliieVed  if 
the  plaintiff  to  the  defendant,  and  which  the  plaintiff  had  previongBly  pur- 
chased of  S.  &  W.,  the  defendant  offered  to  show  that  the  sale  to  the  plam- 
tiff,  by  8.  &,  W.  was  made  for  the  purpose  of  defhiuding  the  creditors  of 
&,  &,  W. ;  that  H.  &,  F.  were  their  creditors,  at  the  time  of  such  sale ;  and 
that  they  had  duly  attached,  in  the  hands  of  the  defendant,  the  money  due 
for  such  timber  and  lumber,  in  an  action  brought  against  S.  6l  W.,  and  had 
recoyered  Judgment  and  issued  an  execution  against  them,  }o  the  sheriff,  who^ 
in  virtue  thereof  and  of  said  attachment  and  levy,  had  demanded  of  the 
defendant  the  money  so  due  for  the  timber  and  lumber,  and  the  ddendant 
bad  paid  it  over  to  the  sheriff,  in  satis&ction  of  the  Judgment  and  execution. 
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field  that  this  evidenoe  was  properly  ezdadec),  as  being  immaterial,  and  oon- 
stituting  no  valid  defense  to  the  action;  the  defendant  having  no  standing  in 
court  which  would  enable  it  to  litigate  the  question  of  Araud  in  the  sale  from 
.8.  &  W.  to  the  plaintiff:    £.  Daswin  Smith,  J.  dissented. 

ACTION  to  recoyer  the  price  of  timber  and  lumber,  sold 
and  delivered  by  the  plaintiff  to  the  defendant.  On  the 
trial,  the  plaintiff  proved  that  he  sold  *to  the  defendant  a 
quantity  of  timber  and  lumber,  to  the  amount  and  of  the 
yalue  claimed  in  the  complaint,  and  that  he  had  originally 
purchased  it  of  Stevens  &  Co.  The  defendant  then  offered 
to  show  that  the  sale  to  the  plaintiff  by  Stevens  &  Co.  was 
void  for  fraud ;  and  that  Havens  &  Field,  creditors  of  Ste- 
vens &  Co.  had  duly  attached,  in  the  hands  of  the  defendant, 
ijiQ  money  due  for  such  timber,  in  an  action  brought  by  them 
against  Stevens  &  Co.  and  had  recovered  judgment  against 
t];iem  and  issued  execution  thereon,  to  the  sheriff,  who  in 
virtue  thereof,  and  of  said  attachment  and  levy,  had  demand- 
ed of  the  defendaut  the  money  so  due  for  the  timber,  and 
they  had  paid  it  over  to  the  sheriff,  in  satisfaction  of  the 
judgment  and  execution.  To  this  the  plaintiff's  counsel 
objected,  on  the  ground  of  immateriality.  The  court  sus- 
itained  the  objection,  and  the  defendant  excepted. 
.  The  jury,  under  the  direction  of  the  court,  found  a  ver- 
dict for  the  plaintiff,  for  the  sum  of  $810.  The  exception 
was  ordered  to  be  heard  in  the  first  instance  at  a  general  term ; 
judgment,  in  the  meaptime,  to  be  stayed.  The  defendant 
moved  for  a  new  trial,  on  the  exception. 

Bradley  dk  Kendall,  for  the  plaintiff  I.  The  debt  due 
from  the  defendant  to  the  plaintiff  was  not  the  subject  of  levy 
and  seizure  by  virtue  of  the  attachment  against  the  property 
of  Stevens  &  White.  1.  The  statute  provides  that  the  sheriff 
to  whom  the  warrant  of  attachment  shall  be  directed,  shall 
attach  the  property  of  the  debtor,  and  shall  take  into  his 
custody  all  books  of  account,  vouchers  and  papers  relating  to 
the  property,  debts  and  credits  of  such  debtor.     (2  B.  S.  4 


542       CASES  IN  THE  SUPREME  COURT. 


Campbell  v.  Erie  Railway  Company. 

Code,  §  232.)  And  that  the  sheriff  may  proceed  to  collect 
the  notes  and  other  evidences  of  debt  that  may  have  been 
attached  under  the  warrant  of  attachment.  {Codcy  §  237, 
««J.  4.)  The  term  "personal  property"  means  and  includes 
goods,  chattels,  things  in  action  and  evidences  of  debt.  {Code^ 
§  463.)  The  attachment  can  only  be  levied  upon  the  prop- 
erty which  at  law  belongs  to  the  debtor,  Stevens  ^  White. 
The  debt  due  from  the  defendant  to  the  plaintiff  constituted 
no  part  of  the  property  of  those  debtors,  A  sale  of  prop- 
erty in  fraud  of  the  creditors  of  the  vendor  is  void  as  to 
such  creditors,  and  may  be  seized  in  hands  of  the  fraudulent 
vendee,  by  virtue  of  an  attachment  or  execution  in  behalf  of 
the  creditors  of  the  vendor.  But  such  levy  can  oiily  be  made 
upon  the  identical  property  which  has  been  thus  fraudulently, 
as  to  creditors,  sold.  Such  levy  can  not  be  made  upon  the 
mere  proceeds  realized  by  the  fraudulent  vendee  from  the 
property.  (McElwain  v.  WilliSy  9  Wend,  569.)  The  rule 
is  the  same  as  in  case  of  fraud  on  the  part  of  the  purchaser, 
as  between  him  and  the  vendor ;  the  latter  can  not,  after  dis- 
position thereof,  by  the  purchaser,  at  law  reclaim  the  proceeds 
as  his  property,  on  the  ground  of  fiuud.  Where  the  right 
to  reclaim  the  identical  property  is  gone,  his  remedy  is  for 
damages  only.  No  action  can  be  maintained  in  equity  in  aid 
of  an  attachment  or  execution,  except  when  the  levy  of  the 
attachment  or  execution  has  been  effectual  to  create  a  lien. 
(9  Wend.  569.)  The  sheriff  clearly  could  not  maintain  an 
action  against  the  defendant  to  recover  the  amount  of  this 
debt  due  for  this  lumber.  It  follows,  that  although  the  sale 
of  that  property,  when  made  by  Stevens  is  White,  may  have 
been  void  at  law  as  to  their  creditors,  and  although  the 
levy  of  an  attachment  on  that  property  while  in  the  hands  of 
the  plaintiff  may  have  been  effectual,  yet  when  the  right  to 
follow  that  property  ceased,  or  when  the  creditors,  as  in  the 
case  of  the  levy  of  thi&  attachment,  recognize  a  valid  sale 
of  the  property  by  the  plaintiff  to  the  defendant,  their  right 
at  law,  in  respect  to  that  property,  was  gone  and  their  attach- 
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ment  could  not  reach  it.  At  law  a  purchaser  in  fraud  of 
creditors  is  never  deemed  a  trustee  for  the  benefit  of  creditors. 
While  the  law  always  penoits  proceedings  in  such  cases  on 
the  ground,  only,  that  the  sale  is  absolutely  void,  upon  which 
no  trust  can  be  based,  in  equity  the  sale  may  be  deemed 
valid  for  the  purpose  of  creating  a  trust  in  behalf  of  the  cred- 
itors. {Bullard  &  Tiffany  on  Trusts  and  Trustees^  p.  196.) 
It  is  therefore  very  clear  that  the  plaintiff  could  not,  at  law, 
be  deemed  a  trustee  in  respect  to  the  debt,  so  as  to  authorize 
the  levy  of  the  attachment,  whatever  may  have  been  the 
remedy  of  the  creditors  in  equity  after  exhausting  their  rem- 
edy at  law.     {Oarfield  v.  Hatmakery  15  N.  Y.  Bep,  475.) 

2.  It  necessarily  must  be  and  is  conceded  by  the  defendant, 
that  the  sale  made  by  the  plaintiff  to  the  defendant  was  a 
valid  sale ;  that  the  debt  thereby  produced  was  a  valid  debt ; 
that  the  debt  was  due  to  the  plaintiff,  and  not  to  Stevens  & 
White ;  and  that  Stevens  &  White  had  no  claim  against  the 
defendant  on  account  of  that  sale  to  it,  or  for  the  debt  which 
the  defendant  owed  for  that  timber  and  lumber.  There  was 
no  manner  of  liability  of  the  defendant  to  Stevens  &  White, 
and  the  defendant  could  not  discharge  the  debt  by  payment 
to  them.  It  follows  that  this  debt  was  not  the  property  of 
Stevens  &  White.  They  had  no  right,  legal  or  equitable^ 
thereto.  The  service  of  the  attachment  on  the  defendant 
could  not  be  effectual  for  any  purpose.    Nothing  was  attached. 

3.  If  the  title  to  the  timber  and  lumber  acquired  by  the  plain- 
tiff prior  to  the  sale  thereof  by  him  to  the  defendant  were 
fraudulent  as  against  the  creditors  of  Stevens  &  White,  that 
&ct  could  in  no  manner  make  the  debt  the  property  of  those 
persons  who  relieve  the  defendant  from  liability  to  the  plain- 
tiff. The  defendant  can  not  assert  the  fraud,  or  assume  to 
defend  for  a  creditor  of  Stevens  &  White.  The  service  of 
the  attachment  on  the  defendant  could  not  and  did  not  change 
its  relation  of  debtor  from  the  plaintiff  to  Stevens  &  White, 
or  to  their  creditors. 

II.  The  defendant  purchased  thia  property  of  the  plaintiff 
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and  acquired  a  good  title  thereto,  and  incurred  a  liability 
therefor  to  hiqx.    The  defendant  therefore  can  not  complain 
of,  or  resist,  the  claim  made  by  the  plaintiff  for  the  debt 
1.  If  the  title  acquired  by  the  plaintiff  of  Stevens  &  White 
was  fraudulent  as  to  the  creditors  of  the  latter,  so  as  to 
enable  such  creditors,  in  a  proper  action  in  equity,  to  have  an 
adjudication  in  their  favor  in  that  respect,  that  fact  affords 
no  defense  for  the  defendant  in  this  action.     The  defendant 
is  not  at  liberty  to  insist  upon  such  adjudication,  or  to  act  as 
guardian  for  the  creditors  of  Stevens  &  White,  but  must 
3tand  or  fall  on  its  own  rights  or  liability.    2.  The  right 
of  the  defendant  to  the  property  purchased  by  it,  or  its  lia- 
bility therefor,  is  in  no  manner  affected  or  impaired  by  any 
fraud  in  the  transaction  between  the  plaintiff  and  Stevens 
&  White,  as  to  the  creditors  of  the  latter  two.     The  defend- 
ant does  not  therefore  pretend  to  defend  on  its  own  account 
If  the  property  had  been  attached  in  the  hands  of  the  plain- 
iiff  ^before  sale  thereof  to  the  defendant  so  as  to  affect  the 
f^lm^.  thea  ih,  drfe=d.at  ^,  1»™  h^  «™  groo-d. 
,  '^^of  complaint  ^  But  that  is  not  the  position  of  the  defendant 
/   ^    '!£ftytlvis  action, .  3.  There  is  no  injunction  restraining  the  de- 
K  ^Jt*    ^^^^^^^  from  payment  of  its  debt     The  attachment  afforded 
Vw^  '^mj>.xight  to  the  defendant  to  determine  that  the  plaintiff  was 
^V  not^^entitled  to  the  payment  of  the  debt  which  the  defendant 
owed  him. 

III.  At  all  events,  until  adjudication  of  fraud  as  against 
creditors  of  Stevens  &  White,  and  the  direction  to  divert  the 
fund  from  the  plaintiff,  in  an  action  between  the  proper  par- 
ties, the  defendant  can  not  assume  to  allege  such  fraud — a 
matter  in  which  the  defendant  is  in  no  manner  interested. 
In  this  action  the  necessary  or  proper  parties  are  not  before 
the  court  to  present  this  question,  or  to  have  any  determina- 
tion thereon.  The  defendant  assumes  a  novel  position  in 
attempting  to  defend.  It  is  simply  claimed  on  the  part  of 
the  defendant  that  it  should  not  pay  its  creditor  a  debt  fairly 
contracted,  because  the  parties  of  whom  such  creditor  pur- 
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chased  the  property  sold  by  him  to  the  defendant,  had  cred- 
itors who  might  insist  that  the  sale  to  the  creditor  of  the 
defendant,  although  valid  between  the  parties,  was  firandn- 
lent  as  to  those  creditors  of  the  plaintiff's  vendor,  notwith- 
standing the  validity  of  the  sale  to  the  defendant  is  conceded, 
and  although  the  defendant  is  in  no  manner  prejudiced  by 
that  fraud.  By  thus  volunteering  in  behalf  of  the  creditors 
of  Stevens  &  White,  the  defendant  will  hardly  be  able  to 
benefit  those  creditors  sufficiently  to  excite  their  gratitude. 
The  fact  (if  so)  that  the  defendant  voluntarily  paid  to  the 
sheriff,  for  Havens  &  Field,  a  sum  equal  to  the  amount  due 
from  the  defendant  to  the  plainliff,  in  no  manner  aids  the 
defendant  in  this  action.  The  defendant  very  prudently 
required  and  took  for  protection  against  loss  on  that  account 
the  bond  of  indemnity.  The  evidence  offered  was  therefore 
incompetent  for  any  purpose. 

Sherwood  dk  Payne,  for  the  defendant.    The  obj^fMi^^ 
should  have  been  overruled,  and  the  evidence  o^^piffli3)^S|ji  u 
defendant  received.    If  the  sale  from  Stevens  ^  C^^t^o  Uampj-^^^t  V 
bell  was  fraudulent  and  void,  then  the  t^<Je^As  be|g4S^        \ 
Campbell  or  his  assignees  and  Havens  &  FiMd,^'aikdItors^^ 
of  Stevens  &  Co.  was  still  in  Stevens  &  Co. ;  !i^d  ^A^^J^ 
&  Field  might  have  attached  the  timber  eith^  IM^re  or 
after  the  sale  by  the  plaintiff  to  the  defendant",'  iP'TOt/ 
might  attach  the  proceeds  of  the  timber  in  whatever  form  it 
might  be  or  in  whosever  hands  it  might  be.     {Skinner  v. 
Oettinger,  14  Ahholfa  Pr.  B.  109.)    And  the  sheriff  had  the 
right  to  require  the  defendant  to  give  him  a  statement  of  the 
amount  to  enable  him  to  properly  attach  it.     {Code,  §  236. 
Schieh  v.  Baldwin,  13  Abbotfa  Ft.  B.  469.    S.  C,  22  How. 
Pr.  B.  278.    3  Maule  &  Sel  562,  679.    4  Wash.  G.  G.  105, 
189.     5  Hill,  425.)    And  if  this  debt  was  improperly  attach- 
ed, or  if  the  sale  to  the  plaintiff  was  not  fraudulent,  the 
plaintiff  could  maintain  an  action  against  the  sheriff.     (j5o«- 
cher  V.  Botdlier,  4  Abbott's  Pr.  396.)    The  sheriff  having 
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rightfully  attached  the  debt  in  the  hands  of  the  defendant, 
he  might  have  maintained  an  action  against  the  defendant 
had  it  refused  to  pay  over  the  money  to  him,  if  he  could 
establish  beyond  all  question  that  the  proceeds  of  the  timber 
belonged  to  Stevens  &  Co.  because  of  the  fraud  in  the  trans- 
action between  him  and  Campbell.  And  the  defendant  being 
satisfied  of  the  fraud,  and  satisfied  of  its  liability  to  the 
sheriff  if  it  refused  to  pay  over  to  him,  had  the  right  to  pay 
the  money  over  as  it  did  without  suit.  Now  if  the  sheriff 
could  have  maintained  an  action  against  the  defendant  for 
refusing  to  pay,  then  the  law  does  not  require  it  to  refuse, 
but  will  permit  it  to  pay  without  suit,  and  will  allow  it  to 
come  into  court  and  show  that  the  payment  was  made  to  the 
party  entitled  to  receive  it.  Suppose,  instead  of  attaching 
this  debt,  Havens  &  Field  had  attached  the  timber  after 
the  sale  by  Campbell,  and  had  taken  it  away  and  sold  it 
on  the  execution,  as  they  might  have  done  if  the  transaction 
between  Stevens  &  Co.  and  the  plaintiff  was  void  for  fraud, 
Bjod  then  the  plaintiff  had  brought  this  action,  could  not  the 
defendant  have  shown  that  Campbell  had  no  title  to  the 
timber  because  of  this  fraud,  and  that  it  had  been  rights 
fuUy  seized  by  the  creditors  of  Stevens  &  Co,  and  taken  away 
from  the  defendant.  If  it  could  not,  then  where  wonld  be 
the  remedy  for  the  defendant ;  it  must  lose  the  timber  and 
pay  for  it  too.  The  fact  that  the  proceeds  of  the  timber  was 
attached  instead  of  the  timber,  does  not  in  the  least  change 
the  case.  We  may,  if  necessary,  assume  (which  did  appear 
as  a  faction  the  trial)  that  the  timber  was  converted  into  real 
estate  by  the  defendant,  so  that  it  could  not  be  attached. 
(Bates  V.  StantoUy  1  Dner,  97.  Sherman  v.  Partridge,  11 
How,  Pr,  B.  154.  Cometock  v.  Hoag,  5  Wend.  600.)  These 
cases  show  that  the  defendant  might  avail  itself,  as  a  defense, 
of  the  fact  that  the  right  of  the  creditors  to  the  lumber  and 
the  proceeds  was  superior  to  that  of  the  vendor  of  the  plain- 
tiff by  the  sale  to  him  fraudulent  as  to  the  vendor's  credit- 
ors.   But,  beyond  this,  the  defendant  had  a  perfect  defense 
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in  its  own  right.  The  sale  to  the  plaintiff's  vendor  hav- 
ing been  fraudulent  as  to  the  vendor's  creditors,  the  plain- 
tiff had  not  the  title,  as  to  those  creditors,  to  sell  to  the 
defendant ;  hence  his  implied  warranty  of  title  was  broken, 
and  the  defendant  had  been  required  by  legal  proceedings 
to  pay  the  price  of  the  property  to  the  creditors  ;  the  case 
being  the  same  as  if  the  property  itself  had  been  seized  and 
taken  from  the  defendant. 

The  defendant  does  not  merely  set  up  in  its  defense  the 
equities  and  rights  of  the  creditors  of  the  plaintiff;  it  also 
sets  up  a  failure  of  its  title  derived  from  the  plaintiff,  and 
that  it  has  been  deprived  of  the  property  through  a  superior 
title— or  which  is  the  same  thing,  compelled  to  pay  the  price 
to  those  having  a  better  title  —  the  price  representing  the 
•property.  A  vendee  may  always  set  up  such  a  defense 
against  his  vendor,  in  an  action  for  the  price.  The  evic* 
tion  or  loss  of  the  property,  was  sufficient  to  entitle  the 
defendant  to  enforce  the  warranty  of  title  by  setting  up  the 
breach  of  it  as  a  defense.  (6  BarK  165.  4  Hill,  646.  24 
Wend  102.) 

Johnson,  J.  The  action  was  brought  by  the  plaintiff  to 
recover  the  price  and  value  of  a  quantity  of  timber  and 
lumber  sold  and  delivered  by  him  to  the  defendant.  The 
only  question  in  the  case  is  whether  the  matters  offered  in 
evidence  on  the  part  of  the  defendant  were  material,  and 
constituted  any  valid  defense  to  the  action.  The  offer  was, 
in  substance,  to  prove  that  the  defendant  had  paid  the  amount 
to  the  sheriff  to  apply  in  satisfaction  of  an  execution  in  his 
hands,  issued  upon  a  judgment  in  favor  of  Field  &  Havens, 
against  Stevens  &  White,  upon  being  indemnified  by  Field 
&  Havens  against  the  claims  of  the  plaintiff.  There  is  no 
pretense  that  the  defendant  did  not  purchase  the  property  of 
the  plaintiff,  nor  that  it  did  not  acquire  a  perfect  undis- 
])Uted  title  thereto  as  against  edl  the  world ;  nor  that  the 
plaintiff  did  not  sell  in  his  own  right,  upon  the  defendant's 
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request  and  promise  to  pay  him,  and  not  as  the  agent  of  Ste- 
vens &  White.  Of  course  paying  and  satifying  an  execution 
in  favor  of  third  persons  against  strangers  to  the  bargain  and 
sale  of  the  timber  could  not,  prima  facie^  satisfy  the  plain- 
tiff's demand  against  the  defendant.  But  the  defendant 
further  offered  to  prove  that  in  the  action  of  Field  &  Havens 
against  Stevens  &  White,  an  attachment  was  issued  and  a 
copy  thereof  served  upon  the  defendant  by  the  sheriff,  who 
claimed  to  have  attached  the  debt  due  from  the  defendant  to 
the  plaintiff  in  the  defendant's  hands.  And  it  was  further 
proposed  to  prove  that  the  plaintiff  bought  the  property  sold 
to  the  defendant,  of  Stevens  &  White,  and  that  the  trans- 
action between  them  was  entered  into  for  the  purpose  of  de- 
frauding the  creditors  of  Stevens  &  White,  and  that  Field 
&  Havens  were  their  creditors  at  the  time  the  plaintiff  pur- 
chased. This  was  all  excluded,  upon  the  ground,  amongst 
others,  that  the  defendant  had  no  standing  in  court  which 
would  enable  it  to  litigate  the  question  of  fraud  in  the  sale 
fix>m  Stevens  &  White  to  the  plaintiff,  being  no  creditor  of 
the  plaintiff's  vendors,  and  standing  in  no  legal  relations 
either  with  them,  or  their  creditors  Field  &  Havens,  but 
simply  a  debtor  of  the  plaintiff  upon  a  bargain  and  sale 
which  no  person  could  assail  as  in  any  respect  invalid. 

It  must  be  admitted,  for  the  purpose  of  determining  this 
question,  that  the  purchase  by  the  plaintiff  was  in  fctct  fraud- 
ulent and  void  as  respects  the  creditors  of  Stevens  &  White. 
But  the  defendant  was  not  their  creditor ;  nor  did  it  become, 
in  any  sense,  by  iis  purchase  of  the  plaintiff,  the  debtor  of 
Field  &  Havens,  legally  or  equitably.  It  comes  here  as  a 
simple  volunteer,  to  litigate  a  question  in  which  it  has,  and 
can  have  no  possible  interest,  having  first  taken  security 
against  the  consequences  of  its  free  encounter.  The  defend- 
ant has  no  assignment,  even,  of  Field  &  Haven's  judgment, 
and  nothing  to  base  their  claim  to  a  defense  upon,  other  than 
the  mere  voluntary  payment  of  the  debt  to  the  sheriff,  which 
Stevens  &  White  owed  to  Field  &  Havens. 
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It  is  impossible  to  maintain^  successfully,  the  position 
assumed  by  the  defendant,  that  by  the  service  of  the  attach- 
ment, Field  &  Havens  acquired  any  lien  upon,  or  interest  in, 
this  demand  due  from  the  defendant  to  the  plaintiff.  Their 
action  was  an  action  at  law,  and  the  attachment  could  only 
be  levied  upon  or  attached  to  property  or  things  in  action 
which  belonged  to  the  defendant  in  that  action.  Such  are 
the  terms  of  the  warrant  of  attachment.  By  it  the  sheriff 
is  required  ^^  to  attach  and  safely  keep  all  the  property  of 
such  defendant  within  his  county,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand,''  &c. 
{GodCy  §  231.)  This  debt  was  in  no  sense  the  property  of 
the  defendant  in  that  action,  legally  or  equitably.  The  pur- 
chase by  the  plaintiff  having  been  void  as  to  the  creditors 
of  his  vendor,  the  property  might,  I  suppose,  have  been 
attached  while  it  remained  in  his  hands,  and  enough  of  it 
sold  upon  the  execution  to  have  satisfied  the  judgment,  but 
the  residue,  had  any  remained,  the  sheriff  would  have  been 
bound  to  restore  to  the  plaintiff.  (  Waterbury  v.  Westervett, 
9  N.  r.  5ep.  698.) 

The  reason  of  this  is  that  the  statute  only  makes  the  sale 
void,  in  such  a  case,  as  to  the  creditors  of  the  vendor,  leav- 
ing  it  perfectly  valid  and  effectual  as  between  the  parties. 
The  sale  being  void  as  to  creditors,  the  property  may  be 
seized  by  process  of  attachment  or  execution  in  a  legal  action 
in  the  hands  of  the  fraudulent  purchasers,  at  the  suit  of  such 
creditors,  the  same  as  though  no  sale  had  ever  been  made. 
The  rule  is  different  in  regard  to  real  estate,  especially  where 
the  purchase  money  is  furnished  by  the  debtor  and  the  title 
taken  in  the  name  of  another.  There  a  creditor  can  only  pro- 
ceed in  an  equitable  action  after  having  exhausted  his  remedy 
at  law.  He  can  not,  as  in  the  case  of  a  fraudulent  transfer  of 
personal  property,  seize  and  sell  the  land  upon  execution,  or 
attach  it  in  a  legal  action.  (McCartney  v.  Bostvnck,  31 
Barb.  390.  Garfield  v.  Hatmaker^  15  jJiT.  Y.  Bep.  475. 
Wood  V.  Bobinsofiy  22  id.  564.)    The  case  of  Wait  v.  Dat/y 
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(4  DeniOy  439,)  which  held  that  a  judgment  attached  as  a 
lien,  and  the  land  might  be  sold  on  execution  in  favor  of 
creditora  in  the  hands  of  the  fraudulent  grantee,  was  dis-* 
tinctly  overruled  by  the  Court  of  Appeals,  in  Oarfidd  v. 
HatmakeVy  (supra.)  In  the  latter  case  Comstock,  J.  says : 
^^  There  is  no  interest,  legal  or  equitable,  in  the  debtor,  and 
therefore  nothing  to  which  a  judgment  and  execution  can 
attach ;  but  instead  of  this,  a  pure  trust  in  favor  of  the  cred- 
itor, which  the  statute  impresses  upon  the  legal  estate  in  the 
hands  of  the  grantee  in  the  conveyance,  and  which  can  be 
enforced  in  equity  only." 

In  the  case  before  us,  though  the  plaintiff's  purchase  was 
void  as  to  the  creditors  of  his  vendors,  and  the  property  might 
have  been  seized  and  sold  upon  execution  in  their  favor 
while  in  that  condition,  the  sale  by  the  plaintiff  to  the  de^ 
fendant  was  perfectly  valid,  and  gave  the  defendant  a  clear 
title  to  the  property.  There  was  no  offer  to  show,  nor  any 
pretense,  that  the  defendant  had  any  notice  of  the  fraud 
which  rendered  void  the  title  of  the  plaintiff  in  respect  to 
the  creditors  of  his  vendee.  Their  title  was  therefore  unim- 
peachable. (2  7?.  S.  137,  §  5.)  Stevens  &  White  had  then 
no  interest  in  the  property  transferred,  and  no  interest  what- 
ever in  the  transaction,  or  in  the  demand  created  by  the 
transfer  and  sale,  legal  or  equitable,  and  there  was  nothing 
in  such  demand  to  which,  in  an  action  at  law,  the  claims  of 
the  creditors  of  Stevens  &  White,  or  any  process  or  judgment 
in  such  action,  could  possibly  attach.  Here  had  been  a  valid 
sale  by  a  fraudulent  purchaser,  and  there  was  no  right,  legal 
or  equitable,  remaining  in  the  original  owner  and  debtor, 
which  his  creditors  could  attach.  Because,  if  it  be  granted 
that  an  attachment,  as  a  provisional  remedy  in  an  action  at 
law,  may  take  and  attach  to  things  which  could  not  be  seized 
and  sold  by  virtue  of  an  execution,  still  it  must  be  something 
which  belongs  to  the  defendant  in  the  action.  It  must  be 
"the  property  of  such  defendant."  If  the  thing  attempted 
to  be  attached  and  held  be  something  in  which  the  debtor 
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has  no  interest  whatever,  legal  or  equitable,  and  in  the  nature 
of  a  resulting  trust  in  favor  of  his  creditors  only,  it  is  impos- 
sible to  reach  it,  either  by  attachment  or  execution,  in  an 
action  at  law  by  a  creditor  against  such  debtor.  Such  a  pro- 
ceeding, I  venture  to  say,  was  never  heard  of  in  a  legal  action, 
and  its  novelty  at  this  day  makes  very  strongly  against  it. 
By  section  232  of  the  Code,  the  sheriff  is  to  execute  the  war- 
rant of  attachment  in  all  respects  in  the  manner  required  of 
him  by  law  in  the  case  of  attachments  against  absent  debt- 
ors, and  shall,  subject  to  the  direction  of  the  court,  or  judge, 
collect  and  receive  into  his  possession  ^^  all  debts,  credits  and 
effects  of  the  defendant."  This  was  precisely  what  the  sheriff 
was  authorized  and  required  to  do,  under  the  Bevised  Stat^ 
utes,  in  the  case  of  attachments  against  absconding,  concealed 
and  nonresident  debtors.  He  was  required  to  attach  ^^  aU  the- 
real  estate  of  such  debtor,  and  all  his  personal  estate,  includ- 
ing money  and  bank  notes,  except  articles  exempt  from  exe- 
cution," and  to  ^^  take  into  his  custody  all  books  of  account, 
vouchers  and  papers  relating  to  the  property,  debts,  credits 
and  effects  of  such  debtor,  together  with  all  evidences  of  his 
title  to  real  estate."  (2  B.  8.  4,  §  7.)  By  section  8  the 
sheriff  was  required  to  make  an  inventory  of  all  the  property 
BO  seized,  and,  under  the  direction  of  the  officer  issuing  the 
attachment,  to  '^  collect,  receive  and  take  into  his  possession 
all  debts,  credits  and  effects  of  such  debtor,  and  commence 
such  suits  and  take  such  legal  proceedings  in  the  name  of 
such  debtor  J  as  may^  be  necessary  for  that  purpose."  By  the 
Code,  (§  232,)  the  sheriff  is  authorized  to  take  legal  proceed- 
ings, either  in  his  own  name  or  in  the  name  of  the  defendant, 
as  may  be  necessary,  to  collect  the  demands  due  to  the  defend- 
ant and  get  full  possession  and  control  of  his  effects.  The 
two  proceedings  are  analogous  in  aU  respects,  and  the  design 
was  to  enable  a  creditor,  by  a  proceeding  at  law,  to  seize  and 
take  whatever  property  his  debtor  might  have  belonging  to 
to  him,  in  whatever  condition  or  form  it  might  then  be,  for 
the  purpose  of  satisfying  the  demand.    Mere  resulting  trusts 
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in  fevor  of  creditors,  in  which  the  debtor  has  no  interest 
whatever^  are  in  no  conceivable  sense  his  property,  and  con- 
sequently can  not  be  attached  in  an  action  at  law  against 
the  debtor,  or  by  an  attachment  against  him  as  an  abscond- 
ing or  non-resident  debtor.  The  service  of  the  attachment, 
therefore,  upon  the  defendant,  in  the  action  of  Field  &  Ha- 
vens against  Stevens  &  White,  was  a  mere  nullity,  and 
attached  to  nothing.  Field  &  Havens  acquired  no  rights  by 
it,  nor  was  the  defendant  thereby  placed  under  any  obligation 
or  liability  to  them,  or  absolved  in  any  respect  or  degree  from 
its  liability  to  the  plaintiff  upon  its  promise.  The  defendant 
comes,  therefore,  as  a  mere  naked  volunteer,  to  litigate  mat- 
ters in  which  it  has  no  concern,  having  no  set-off  or  counter- 
claim against  the  plaintiff,  and  standing  in  no  legal  'privity 
either  with  Field  &  Ravens  or  with  Stevens  &  White. 

If  Field  &  Havens,  as  creditors  of  Stevens  &  White,  had 
any  claim  against  any  one,  other  than  their  debtors,  it  was 
against  the  plaintiff  as  their  trustee  of  a  resulting  trust. 
The  statute  does  not  create  this  trust,  as  it  does  in  the  case 
of  real  estate,  where  the  consideration  is  paid  by  the  debtor 
and  the  conveyance  taken  by  another,  (1  B.  S.  747,  §  57 ;) 
but  it  is  the  mere  creature  of  equity,  which  will  be  raised  in 
favor  of  creditors  of  the  debtor,  merely,  to  prevent  them 
from  being  defrauded  of  their  just  claims  upon  their  debtor's 
property.  This  equity  will  do  in  all  cases  where  the  convey- 
ance is  not  absolutely  void,  so  as  to  vest  no  title  in  the  pur- 
chaser. Where  the  fraudulent  purchaser  takes  a  title  good 
as  against  the  grantor,  equity  will  fasten  a  trust  upon  it,  in 
favor  of  the  grantor's  creditors,  in  his  hands,  and  make  him 
trustee  for  them,  to  the  extent  and  value  of  such  property. 
{Lata  of  Trusts  and  Trustees,  96.)  This  is  not  a  trust  in 
favor  of  the  vendor  of  the  property,  and  debtor,  in  any  respect, 
but  merely  in  favor  of  his  creditors,  who  are  alone  the  bene- 
ficiaries. But  a  bona  fide  purchaser,  either  from  the  fraud- 
lent  vendor  or  the  fraudulent  vendee,  is  in  no  sense  such 
trustee.    The  sale  being  legal,  and  in  all  respects  valid  as 
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to  him,  equity  can  fasten  no  trust  upon  it  in  favor  of  any- 
one. The  defendant,  therefore,  was  no  trustee  for  Shield  & 
Havens,  and  they  not  being  oestuis  que  trust  of  the  defendant, 
had  no  legal  or  equitable  ground  on  which  they  could  have 
proceeded,  even  in  equity,  to  recover  this  fund  from  it.  The 
plaintiff  was  in  equity  their  trustee,  at  all  events  while  he 
had  the  property  in  his  hands  thus  fraudulently  purchased, 
and  I  am  inclined  to  think  that  he  would  be  of  the  avails,  also, 
in  his  hands,  which  in  equity  would  stand  as  the  property. 
But  to  reach  such  avails  in  his  hands  they  must  unquestion- 
ably proceed  in  equity  against  him,  upon  the  plainest  prin- 
ciples. If  he  had  the  property  in  specie,  they  might  seize  it 
and  sell  it  upon  execution ;  but  if  he  had  parted  with  it  to  a 
bona  fide  purchaser,  the  resulting  trust  in  their  &vor  might 
fasten  upon  the  avails,  to  be  reached  in  an  action  in  equity 
only.  In  such  action  they  might  have  compelled  him  to 
assign  his  claim  for  the  value  of  the  property,  against  the 
defendant,  and  in  case  he  was  insolvent  they  might  in  such 
a  proceeding  in  equity  have  joined  the  defendant  for  the  pur^ 
pose  of  enjoining  it  from  paying  to  the  plaintiff.  But  the 
plaintiff  alone,  in  such  a  case,  would  be  their  trustee,  and 
the  trust  be  fastened  upon  the  chose  in  action  in  his  hands. 
It  will  thus  be  seen  that  there  is  no  ground  upon  which 
Field  &  Havens  could  proceed,  even  in  equity,  directly  against 
the  defendant  to  charge  it  with  the  fund  in  their  behalf,  or 
to  make  it  accountable  to  them  for  it.  This  has  never  been 
done  against  a  bona  fide  purchaser,  purchasing  without  notice 
of  the  intended  fraud  of  his  vendor,  except  in  the  single  case 
of  such  a  purchase  made  for  a  grossly  inadequate  price,  from 
an  insolvent  vendor  who  sold  at  such  inadequate  price  with 
intent  to  defraud  his  crditors.  In  such  a  case  equity  fastens 
a  trust  upon  the  property  purchased,  in  the  hands  of  the 
purchaser  without  notice  of  the  fraudulent  design,  to  the  ex- 
tent of  the  fair  value  of  the  property,  over  and  above  the 
consideration  paid,  in  favor  of  the  creditors'  of  the  insolvent 
vendor.     (Boyd  v.  Dunlap^  1  John.  Oh.  478.    Bigeloto  v. 
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Ayrault,  antCy  p.  143.)  But  this  is  no  such  caset  The  de- 
fendant,  for  aught  that  appears^  and  as  the  presumption  is, 
paid  or  agreed  to  pay  the  full  value  of  the  property.  It 
had  therefore  no  ground  to  stand  upon  in  this  action,  upon 
which  it  could  litigate  the  question  presented  by  it  To  have 
allowed  it  would  have  been  to  introduce  a  practice  altogether 
new  and  unheard  of,  and  tended  to  introduce  uncertainty  and 
confusion  in  regard  to  l^al  and  equitable  rights  and  remedies. 
The  idea  suggested  in  behalf  of  the  defendant,  that  the 
plaintiff  may  be  treated  as  the  agent  of  Stevens  &  White  in 
selling  the  property  to  the  defendant,  finds  no  countenance 
in  the  case,  whatever.  ^  The  relation  of  principal  and  agent 
is  purely  a  conventional  relation,  founded  in  agreement^  ex* 
press  or  implied,  and  the  question  was  not  rabed  by  the 
defendant  in  any  offer  made  by  him.  Equity  creates  no  such 
relation  when  none  exists  by  compact.  It  creates  trustees 
and  raises  trusts,  in  furtherance  of  justice,  but  not  agents  or 
agencies.  The  whole  case  proceeded  upon  the  theory  that 
the  plaintiff,  in  the  sale  to  the  defendant,  acted  for  himself 
and  in  his  own  behalf^  and  not  for  another.  If  he  stood  in 
any  legal  relation  to  the  creditors  of  his  vendor,  it  was  that 
of  their  trustee  in  equity  of  the  resulting  trust. 

I  am  of  opinion,  therefore,  that  the  defense  offered  was 
properly  excluded,  and  that  a  new  trial  should  be  denied. 

Wblles,  J.  concurred. 

E.  Darwin  Smith,  J.  (dissenting.)  The  defense,  as  pre- 
sented in  the  defendant's  answer  and  in  the  proof  offered  in 
support  of  it  at  the  circuit,  having  been  overruled  by  the 
circuit  judge,  the  question  presented  is,  whether  if  the 
defendant  had  fully  proved  what  he  proposed  and  offered  to 
do,  it  would  have  constituted  any  defense  in  the  action.  It 
must  therefore  be  assumed  that  Stevens  &  Co.  were  the  orig- 
inal owners  of  the  timber  in  question ;  that  they  sold  it  to 
the  plaintiff ;  and  that  such  sale  was  fraudulent  as  against 


MONROE-SEPTEMBER,  1866*  §55 

Campbell  v,  Erie  Railway  Company. 

their  creditors.  The  defendant  must^  I  think^  by  its  offer 
be  deemed  to  have  proposed  and  offered  to  prove^  in  effect, 
that  the  plaintiff  was  a  particeps  criminis  in  the  fraud- 
ulent purpose  of  Stevens  &  Co.  to  hinder  and  defraud  their 
creditors,  and  was  merely  an  agent  or  tool  of  theirs,  used 
to  conceal  and  cover  up  their  property  and  consummate 
such  fraud.  The  sale,  in  this  view  of  it,  while  it  would  be 
valid  as  between  Stevens  &  Co.  and  the  plaintiff,  Would  be 
void  as  to  their  creditors,  and  no  title  could  be  acquired 
through  it  as  against  such  creditors,  except  by  a  bona  fide 
purchaser.  The  title  having  thus  passed,  as  between  them, 
from  Stevens  &  Co.  to  the  plaintiff,  he  could  undoubtedly 
give  a  good  title  to  it  to  the  defendant,  and  it  doubt^ 
less  would  have  acquired  a  valid  title  to  the  timber  if  it  had 
paid  the  purchase  money  therefor  to  the  plaintiff  before 
notice  of  the  fraud.  But  the  sale  being  fraudulent  as  against 
the  creditors  of  Stevens  &  Co.,  such  creditors  could  doubt- 
less have  followed  the  property  as  far  as  they  could  trace 
and  identify  it^  and  if  it  had  been  found  in  the  defendant's 
hands  in  specie  it  could  have  been  claimed  and  seized  by  the 
attaching  creditors  as  the  property  of  Stevens  &  Co»  The 
plaintiff  would,  in  the  eye  of  the  law,  in  this  aspect  of  the 
question,  have  been  regarded  as  the  mere  fraudulent  agent  or 
conduit  through  which  the  title  passed  from  Stevens  &  Co. 
to  the  defendant.  No  doubt,  I  think,  could  have  existed  on 
this  point,  if  the  property  had  been  found  undisposed  of  and 
unconverted  in  the  hands  of  the  defendant,  by  the  sheriff. 
Upon  the  execution  of  the  attachment.  The  defendant  un- 
questionably acquired  the  title  to  this  timber,  but  as  it  had  not 
paid  the  purchase  money  therefor,  it  was  a  mere  defeasible 
title,  and  it  could  not  have  held  the  proprety  as  agaiust 
the  creditors  of  Stevens  &  Co.  It  owed  the  plaintiff  the 
price  of  the  timber.  This  debt,  I  think,  must  be  deemed  a 
substitute  in  its  hands  for  the  timber,  and  liable  to  bo 
attached,  to  the  same  effect  as  if  it  had  been  the  timber  in 
specie,  itself,  at  the  time  of  the  service  of  the  attachment. 
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I  think  the  rule  well  established,  and  a  sound  one,  that  when 
property  has  been  feloniously,  tortiously  or  fraudulently  ob- 
tained, whenever  the  owner  or  creditor  is  entitled  to  reclaim, 
seize  or  attach  the  property  itself,  if  found  and  identified, 
the  products  of  or  the  proceeds  or  substitute  for,  the  orignal 
property  or  thing  still  follow  the  nature  of  the  property  or 
thing  itself;  and  this  right  to  take  it  as  a  substitute  for  such 
thing  remains  as  long  as  the  property  can  be  traced^  and 
only  ceases  when  the  subject  is  turned  into  money  and  mixed 
and  confounded  in  the  general  view  of  the  same  description  / 
of  property,  or  its  identity  destroyed.  {Taylor  v.  W^Mh^t^^ 
1  Mavle  &  Sel  562.  ScoU  v.  Luman,  WUles,  400.  Whit- 
comb  V.  Jacob,  Balk,  160.  1  Atkins,  173.  3  Burr.  1369. 
Copelandy,  CoUant,  1  P.  Wms.  320.  Vial  v.  Michalet, 
4  Wash,  a  B,  105.    6  Hill,  425.) 

The  money  owing  by  the  defendant  for  this  timber  would 
be  clearly  considered  in  equity  as  a  substitute  for  the  timber, 
and  as  a  debt  due  to  Stevens  &  Co.  and  would  be  held  upon 
a  creditor's  bill  against  them  and  the  plaintiff  as  equitable 
property,  or  applied  in  payment  of  their  debts.  And  I  can 
see  no  reason  why  a  lien  was  not  created  upon  it,  and  why  it 
was  not  bound  by  the  attachment,  upon  the  service  thereof 
in  the  suits  of  Havens  &  Field  v.  Stevens  &  Co.  Upon  an 
attachment  under  the  Code  the  sheriff  is  required  to  attach 
and  safely  keep  all  the  property  of  the  defendant,  in  his 
county.  He  is  to  receive  and  take  into  his  possession  all 
debts,  credits  and  effects  of  the  defendant.  The  attachment 
reaches  all  kinds  of  property,  whether  legal  or  equitable,  and 
I  can  not  see  why  it  does  not  reach  all  equitable  property  as 
such,  as  a  creditor's  bill  or  other  proceeding  to  reach  the 
equitable  property  of  ^  judgment  debtor  upon  supplemental 
proceedings  after  executioti  returned  unsatisfied.  Treating 
the  plaintiff  as  a  mere  agept  of  Stevens  &  Co.  to  sell  their 
property,  and  he  is  nothing  more,  if  the  sale  to  him  was 
fraudulent,  the  debt  created  on  the  sale  by  the  plaintiff  to 
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the  defendant,  of  such  timber,  is,  in  equity  at  least,  and  I 
think  at  law,  also,  a  debt  to  his  principals,  Stevens  &  Co., 
and  was  as  such,  properly  seized  and  levied  upon  under  the 
attachment. 

The  only  question  which  remains  is,  whether  the  defend- 
ant, having  purchased  the  timber  of  the  plaintiff  and  con- 
tracted to  pay  him  therefor,  can  voluntarily  pass  by  him  and 
pay  the  price  to  the  creditors  of  Stevens  &  Co.  upon  the 
assumption  that  the  plaintiff's  title  was  fraudulent,  and  that 
such  creditors  were  legally  entitled  to  the  proceeds  or  price 
of  such  timber.    The  relation  between  the  plaintiff  and  the  | 

defendant  is  that  of  debtor  and  creditor.  It  is  like  the  rela- 
tion between  bailor  and  bailee. 

The  defendant  is  primarily  bound  to  pay  the  plaintiff  for 
the  property  which  it  has  purchased  of  and  received  from  him. 
The  attachment  served  upon  it  did  not  change  this  relation, 
or  its  rights  or  duties.  It  was,  as  between  them,  Uke  a 
notice,  or  at  most  like  an  injunction,  forbidding  it  to  pay 
the  debt  to  the  plaintiff.  It  could  not,  after  service  of  the 
attachment,  have  paid  the  plaintiff,  except  at  the  peril  of 
having  to  pay  the  debt  a  second  time  to  the  creditors,  pend- 
ing the  attachment  suit.  The  service  of  the  attachment, 
while — if  the  sale  from  Stevens  &  Co.  to  the  plaintiff  was 
fraudulent — it  created  a  lien  upon  this  debt,  yet  did  not 
confer  upon  the  defendant  the  right  to  assume  that  such  was 
its  legal  effect,  or  that  the  plaintiff  was  not  at  the  time  of  the 
sale  the  legal  owner  of  the  timber  and  had  the  power  to 
give,  and  had  conveyed  to  it,  a  valid  legal  title  to  said  prop- 
erty. But  although  this  is,  primarily  prima  facie  so,  it  is 
not  conclusive  upon  the  rights  of  the  defendant.  If  it  was 
satisfied  that  the  plaintiff  had  no  valid  title  to  the  timber  in 
question  ;  that  he  obtained  possession  of  it  by  frnud  ;  that 
he  was  the  mere  agent  or  tool  of  Stevens  &  Co.  to  help  them 
conceal  and  cover  up  the  property,  and  keep  it  from  their  cred- 
itors, and  that  the  attaching  creditors  had  the  valid  legal 
title  to  such  property,  I  think  it  might  at  its  own  risk  and 
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peril  recognize  such  title,  and  pay  the  debt  to  the  sheriff,  or  to 
the  attaching  creditor.  Of  course,  the  attachment  proceedings 
are  no  justification  for  such  a  course,  and  do  not  of  themselves, 
by  any  legal  force  pertaining  to  them,  afford  the  slightest 
defense  to  the  defendant  for  making  such  payment.  But  the 
defendant  might  assume  that  they  were  valid,  and  take  upon 
itself  the  burden  of  proving  such  validity  and  the  rightful- 
ness of  the  title  of  such  creditors  to  the  timber  in  question, 
and  its  substitute,  the  debt  incurred  therefor  and  still  sub- 
sisting. And  I  think  it  was  in  this  view  entitled  to  give  the 
proof  offered  for  that  purpose. 

This  rule,  I  think,  is  established  by  the  following  oases : 
King  v.  Richards^  (1  Wheat,  418 ;)  Eardman  v.  WHloch, 
(9  Bing.  378 ;)  Bates  v.  Stanton,  (1  Duer,  45.) 

In  principle,  I  think  the  rule  precisely  the  same  as  between 
bailor  and  bailee.  In  King  v.  JSicharda,  (supra,)  Judge 
Kennedy  says :  "  It  would  be  repugnant  to  every  principle  of 
honesty  to  say  that,  after  the  right  owner  had  demanded  the 
goods  of  the  bailee,  the  latter  shall  not  be  permitted,  in  an 
action  by  the  bailor  against  him,  to  defend  against  his  claim 
by  showing  clearly  and  conclusively  that  the  plaintiff  acquired 
the  possession  of  the  goods  either  fraudulently,  tortiausly  or 
feloniously,  without  having  obtained  any  right  thereto." 
The  same  view  is  taken,  in  substance,  by  Judge  Duer,  in 
Bates  V.  Stanton,  (supra.)  In  all  cases,  I  think,  where  a 
man  finds  himself  in  possession  of  personal  property  to  which 
there  are  several  claimants,  he  may.  determine  at  his  peril 
which  is  the  true  and  rightful  owner  of  such  property,  and 
may  deliver  the  same  to  him,  or  he  may  pay  the  price  of  such 
property  to  the  claimant,  as  the  defendant  did  in  this  case. 
The  peril  he  runs  in  such  case  is  that  he  takes  the  burden  upon 
hinMelf,  if  sued  by  any  other  claimants  of  such  property,  of 
establishing  the  fact  that  he  delivered  the  same,  or  paid  the 
purchase  money  therefor,  to  the  lawful  owner  thereof;  and 
proof  of  Buoh  fact  will  constitute  a  complete  defense  to  any 
such  action  against  him.    In  accordance  with  this  view^  I 
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think;  the  defendant  was  entitled  to  give  in  evidence  the  facts 
it  offered  to  prove  at  the  trial^  and  that  such  proof  was  erro- 
neously overruled.  There  should,  therefore,  be  a  new  trial, 
with  costs  to  abide  the  event, 

New  trial  denied* 

[MovsoB  GSHBSAL  Tbsm,  September  8,  1866.    WdUt,  B.  J>.  Smith  and 
Johntm,  JuflUoeB.] 


-••^ 


Pec^  v8,  Hurlburt,  late  sheriff,  &c. 

The  neglect  of  a  sheriff  to  return  an  execution  put  into  hia  hands  for  collection, 
]a  an  omission  of  an  oflBdal  dnty,  within  the  statute  requiring  an  action 
against  a  sheriff  upon  a  liability  incurred  by  the  doing  of  any  act  in  his 
official  capacity,  &c.  or  by  the  omiraion  of  an  official  duty,  to  be  brought 
within  three  years. 

The  cause  of  action  for  omitting  to  return  an  execution,  accrues  the  moment 
the  sixty  days,  within  which  it  is  to  be  returned,  have  expired.  The  duty  is 
imposed  by  statute,  and  the  mere  omission  to  perfonn  it  creates  the  right  of 
action. 

No  attachment,  or  notice  to  the  sheriff  to  return  an  execution  in  his  hands,  is 
necessary,  to  give  the  party  his  right  of  action. 

Where  an  execution,  returnable  within  eHxiy  days  from  the  time  of  its  receipt 
by  the  sheriff,  was  put  into  his  hands  on  Uie  6th  of  July,  1859,  and  a  lery 
then  made ;  Meld  that  the  sheriff  was  in  de&ult  for  not  returning  the  execu- 
tion, and  a  cause  of  action  accrued  against  him,  therefor,  on  the  4th  of 
August,  1859 ;  and  that  an  action  for  such  omission  of  duty,  not  conmienoed 
until  the  6th  of  October,  1864,  was  barred  by  the  statute  of  limitations. 

In  such  an  action,  under  the  statute,  proof  that  within  three  years  prior  to  the 
commencement  of  the  suit,  the  defendant  had  suppressed  the  execution,  and 
suffered  the  property  leried  on  to  go  to  waste,  will  not  affect  the  rights  of  the 
parties. 

When  the  statute  has  once  commenced  running,  it  will  continue  to  ran  until 
the  time  limited  expires.  It  will  not  stop,  and  commence  to  run  anew,  upon 
tho  happening  of  any  particular  omission  of  duty,  of  the  same  character, 
but  differing  in  degree. 
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A,  DanUy  for  the  plaintiff. 

Oeo.  F.  Dan/orthy  for  the  defendant. 

By  the  Gourty  Johnson,  J.  The  action  is  bronght  against 
the  defendant,  to  recover  damages  accruing  from  his  neglect 
to  return  a  certain  execution  duly  issued  upon  a  judgment 
against  Theodore  D.  and'  Anthony  Yorks,  and  delivered  to 
him  as  sheriff  of  the  county  of  Livingston,  and  to  make  the 
money  therein.  Amongst  other  defenses  the  defendant  set 
up  by  his  answer  the  statute  of  limitations.  It  was  agreed 
and  admitted  that  the  execution  was  received  by  the  defend- 
ant on  the  5th  of  July,  1859,  and  a  levy  then  made.  This 
action  was  conmienced  the  6th  of  October,  1864.  The  plain- 
tiff was  nonsuited  on  the  ground  that  the  action  was  not 
conmienced  within  three  years  from  the  time  the  cause  of 
action  arose. 

By  statute  an  action  against  a  sheriff  upon  a  liability 
incurred  by  the  doing  of  any  act  in  his  official  capacity,  and 
in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty, 
must  be  brought  within  three  years  from  the  time  the  cause 
of  action  shall  have  accrued.  (Code,  §  92.)  The  execution 
was  returnable  within  sixty  days  from  the  receipt  of  the  same 
by  the  defendant,  and  the  defendant  was  in  default  for  not 
returning  it,  and  a  cause  of  action  accrued  against  him  there- 
for, on  the  4th  of  August,  1859.  The  three  years  limitation, 
therefore,  expired  on  the  4th  of  August,  1862. 

The  acts  charged  in  the  complaint,  as  the  cause  of  action, 
are  clearly  those  of  omission  of  official  duty.  That  the  cause 
of  action  accrues  the  moment  the  sixty  days  has  expired  has 
been  repeatedly  held.  No  attachment,  or  notice  to  the  sheriff 
to  return  an  execution  in  his  hands,  is  necessary  to  give  the 
party  his  right  of  action.  The  duty  is  imposed  by  statute, 
and  the  mere  omission  to  perform  it  creates  the  right  of  action. 
{Corning  v.  SotUJUandy  3  Hilly  554  Burk  v.  Oampbelly 
15  John.  456.)     This  action  is  given  by  statute,  and  did  not 
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exist  at  commoii  law  against  a  sheriff  for  a  mere  >omi8sion  of 
duty.  (Swezey  v.  LoUy  21  N.  T.  Rep.  484.  Humphrey  v. 
Hathom,  24  Barb.  278.  Fardee  v.  Bobertaon,  6  Hill^  552.) 
The  practice  was  to  compel  a  return^  and  seek  a  remedy  upon 
that,  if  untrue. 

Under  this  action,  given  by  statute,  for  omitting  to  make 
the  return,  the  whole  amount  of  the  execution  may  be  col- 
lected if  no  valid  excuse  is  shown.  (Bank  of  Borne  v.  Our^ 
tisBy  1  Hillj  275.    Ledyard  v.  Jones,  7  N,  Y.  Bep.  550.) 

The  plaintiff,  by  his  counsel,  offered  to  prove  that  within 
three  years  prior  to  the  commencement  of  the  action,  the 
defendant  had  suppressed  the  execution  and  suffered  the  prop- 
erty levied  upon  to  go  to  waste.  But  I  am  unable  to  see 
how  this  evidence,  had  it  been  admitted,  could  have  affected 
the  rights  of  the  parties  in  view  of  the  statute.  When  the 
statute  had  once  commenced  runniiig,  it  continued  to  i;un 
until  the  time  limited  expired.  It  did  not  stop,  and  com- 
mence to  run  anew,  upon  the  happening  of  any  {)articular 
omission  of  duty,  of  the  same  character,  but  differing  per- 
haps in  degree.  The  action  was  clearly  barred  by  the  stat- 
ute, and  the  nonsuit  was  properly  granted. 

A  new  trial  must  therefore  be  denied. 

[MoiTBOB  Gbvebal  Tbbx,  September  8, 1S66.     WiHea,  E,  D.  Smith  and  Joht^ 
son,  Jiutices.] 
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Gbiffith  v8,  McCullum  and  Van  Sltke. 

There  is,  or  maj  be,  a  wide  difference  between  an  encroachment  npon  a  high- 
way by  fences,  and  a  public  nuisance.  £yery  encroachment  is  not  a  nuisance. 
A  nuisance  must  be  something  that  annoya  the  public. 

If  the  encroachment,  by  fences,  upon  the  highway,  is  of  such  a  nature  that  no 
one,  in  using  the  highway,  is  inconmioded,  then  it  is  not  a  nuisance. 

That  which  is  exclusively  a  common  or  public  nuisance  can  not  lawftdly  be 
abated  by  the  private  act  of  individuals.  The  remedy  is,  an  indictment— a 
criminal  prosecution;  unless  some  other  remedy  has  been  provided  by 
statute. 

Vol.  XL VI.  36 
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A  priyate  nnisanoe  may  be  abatnd  by  the  party  aggrieyed. 

A  Duisanoe  may  be  a  public  and  a  private  naisance.    In  such  a  case  the  public 

may  proceed,  by  indictment,  to  abate  it,  and  punish  its  author,  or  those 

j  individuals  to  whom  it  is  a  private  nuisance  by  reason  of  its  being  specially 

inconvenient  and  annoying  to  them,  or  because  they  are  in  some  paiticnlar 
way  incommoded  thereby,  may  of  their  own  act  abate  it 

In  the  case  of  a  private  nuisance,  the  aggrieved  party  has  an  election  of  reme- 
dies. He  may  remove  the  Jtuisance,  or  he  may  have  his  action  for  the  private 
damages  sustained  by  him ;  but  he  can  not  have  both  remedies. 

Unless  the  encroachment  upon  a  highway,  by  fences,  is  such  as  to  constitute  a 
private  nuisance,  as  well  as  a  public  nuisance,  an  individual,  even  though  he 
be  commissioner  of  highways,  is  not  justifiable  in  removing  the  fence. 

The  remedy  is  given  by  the  provisions  of  our  highway  statutes  relating  to  en- 
croachments ;  and  to  that  remedy  the  commissioners  should  resort,  instead 
of  causing  the  fence  to  be  removed. 

ACTION  for  breaking  and  entering  the  close  of  the  plain- 
tiff. Defense,  that  the  locus  in  quo  was  a  public  high- 
way, and  that  the  fences  removed  were  an  obstruction  to  the 
highway,  and  a  public  nuisance.  The  defendant  McCulIum, 
was  the  sole  commissioner  of  highways  of  the  town,  (Pike,) 
and,  as  such,  he  caused  the  fence  to  be  removed.  The  de- 
fendant Van  Slyke  removed  the  fence  by  direction  of  Mc- 
CuUum. 

The  evidence  proved,  or  tended  to  prove,  that  the  fence  of 
the  plaintiff  was  built  and  stood  within  the  bounds  of  the 
highway  as  laid  out  and  opened.  The  counsel  for  the  plain^ 
tiff  requested  the  court  to  charge  that  it  was  a  question  of 
fact  for  the  jury  to  find  whether  the  fence,  erected  where  it 
was,  was  or  was  not  a  nuisance ;  and  if  it  was  not,  then  that 
the  defendants  were  liable  for  tearing  down  and  ii^juring  the 
fence  in  the  manner  proved,  even  though  the  fence  may  have 
been  within  the  bounds  of  the  highway.  The  court  refused 
so  to  charge,  and  the  plaintiff  excepted.  Also,  that  if  the 
fence,  where  it  was,  did  not  render  the  highway  in  any  man- 
ner dangerous,  or  inconvenient,  or  amount  to  an  annoyance 
of  the  public,  or  any  part  of  the  public,  then  4he  defendants 
were  liable,  even  though  the  fence  was  ^tually  in  the  high- 
way.   Befusal  and  exception.    Also  that  the  court  submit 
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to  the  jury  the  question  whether  the  fence  was  suoh  an  an- 
noyance to  the  public,  or  any  portion  of  the  public,  as  to 
make  it  a  nuisance  ;  and  if  it  was  not,  then  that  the  defend- 
ants were  liable,  &c.  Refusal  and  exception.  Also  that  if 
the  fence  did  not  in  any  way  discommode  any  of  the  public, 
but  rendered  the  highway  better,  and  more  safe  for  the  public 
than  it  would  be  without  the  fence,  then  the  defendants  were 
liable.  Refusal  and  exception.  Also  that  the  defendants 
had  no  more  right  to  tear  down  the  fence  than  they  would 
have  had  if  McCuUum  had  not  been  a  commissioner  of  high- 
ways.    Refusal  and  exception. 

The  charge  was,  that  if  the  jury  were  satisfied  that  the 
fence  was  within  the  bounds  of  the  highway,  the  defendants 
had  a  right  to  take  it  down  and  remove  it,  and  they  were  not 
liable  for  so  doing,  unless  they  unnecessarily  and  unreason- 
ably injured  it  in  so  doing.  To  this  the  plaintiff  excepted. 
Also  that  if  the  fence  was  on  any  part  of  the  highway,  any 
person  had  a  right  to  take  it  down  and  remove  it,  whether  it 
was  any  annoyance,  or  inconvenience,  or  interruption  to  the 
public  or  any  portion  of  the  public,  or  not;  Exception. 
Also  that  if  the  fence  was  erected  in  the  highway  it  was 
a  nuisance,  as  a  matter  of  law,  and  ithe  defendants  had  a 
right  to  take  it  down  and  remove  it  beyond  the  limits  of  the 
highway,  doing  no  unnecessary  injury  to  the  fence.  Excep- 
tion. 

Comatoch  dt  Healyy  for  the  plaintiff. 

^L,  W.  Thayer^  for  the  defendant. 

By  the  Courty  Marvin,  J.  In  my  opinion  the  judge 
should  have  charged  as  requested,  and  his  refusals  so  to 
charge  were  errors.  It  follows  that  the  charges,  as  made, 
relating  to  the  right  of  the  defendants  to  remove  the  fence, 
were  erroneous.  The  learned  judge  was  of  the  opinion  that 
fences  erected  withhi  the  bounds  of  the  highway  are  nui- 
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Bances  per  se;  thus  making  all  encroachments  upon  public 
highways  nuisances.  This,  I  think,  is  erroneous.  This  pre- 
cise question  was  involved  in  the  decision  in  this  district,  in 
Peckham  v.  Henderson,  (27  Barb.  207.)  In  that  case  the 
highway  was  laid  out  in  1815.  and  in  1823  the  fences  were 
erected  within  the  bounds  of  the  highway  as  laid  out.  The 
defendants,  as  commissioners  of  highways,  removed  the  fenoes. 
The  position  of  the  counsel  was,  that  the  erection  of  the 
fence  within  the  bounds  of  the  highway  was  an  encroach- 
ment, and  he  assumed  that  such  encroachment  was  a  public 
nuisance,  which  might  be  abated  at  any  time.  It  was  con- 
ceded by  the  court,  in  the  opinion  by  Marvin,  J.  that  a 
public  nuisance  might  be  abated,  and  that  the  statutes  of 
limitation  had  no  relation  to  the  question.  As  to  a  public 
nuisance,  the  question  always  is,  is  the  thing  a  nuisance,  or 
was  it  a  nuisance  when  it  was  abated  or  removed  ?  In  that 
case  the  encroachment  was  conceded,  and  I  then  proceeded 
to  show  that  such  encroachment  was  not  a  nuisance  per  se. 
{See  the  opinion  on  pages  210,  211,  212,  and  the  authoriiies 
there  cited.)  I  remain  of  the  opinion  I  then  entertained — 
that  there  is,  or  may  be,  a  wide  difference  between  an  en- 
croachment upon  a  highway  by  fences,  and  a  public  nui- 
sance— that  every  encroachment  is  not  a  nuisance.  A 
nuisance  must  be  something  that  annoys  the  public.  And 
the  instances  put,  of  highways,  bridges  and  rivers,  is,  that 
they  are  rendered  inconvenient  or  dangerous  to  pass,  either 
positively,  by  actual  obstructions,  or  negatively,  by  ii^ant  of 
reparation. 

If  the  encroachment,  by  fences,  upon  the  highway,  is  of 
such  a  nature  that  no  one  in  using  the  highway  is  incom- 
moded, then  it  is  not  a  nuisance.  In  the  present  case  it  is 
not  necessary  to  inquire  whether  the  public,  or  any  one,  was 
annoyed,  or  inconvenienced,  by  the  fence  in  question,  as  the 
learned  judge  refused  to  submit  any  such  question  to  the 
jury.     On  the  contrary,  he  held  that  if  the  fence  was  erected 
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within  the  bounds  of  the  highway  it  constituted  a  nuisance, 
and  that  the  defendants  had  a  right  to  remove  it. 

There  was  evidence  showing,  or  tending  to  show,  that  the 
fence  was  no  obstruction  to  the  use  of  the  highway ;  that 
the  make  of  the  land  was  such  that  the  public  could  not  use 
it  where  the  fence  was,  and  it  was  claimed  that  the  fence  was 
a  protection  to  the  traveler,  the  road  being  upon  and  along  a 
side  hill.  The  learned  judge,  however,  refused  to  submit  to 
the  jury  the  question  whether  the  fence  did  not  render  the 
highway  better,  and  more  safe  for  the  public,  than  it  would 
be  without  the  fence.  In  short,  the  question  is  fairly  pre- 
sented, whether  all  encroachments  by  fences,  upon  highways, 
are  nuisances ;  and  whether  the  highway  commissioner  may  of 
his  own  motion,  without  regard  to  the  statutory  proceedings, 
remove  such  encroachment ;  and  both  these  propositions  are 
decided  in  the  affirmative. 

This  court,  in  this  district,  has  decided  against  the  first 
of  these  propositions.  As  to  the  second,  I  was  of  the  opin- 
ion that  any  one  might  abate  a  public  nuisance,  and  I  so 
conceded,  in  Peckham  v.  Henderson^  without  examining  the 
question.  Indeed,  in  the  view  taken  in  that  case,  the  ques- 
tion was  of  no  importance.  In  examining  this  case  I  have 
read  the  opinion  of  the  court,  by  Allen,  J.  in  Harrower  v. 
Bitsony  (37  Barb.  301,)  and  am  prepared  to  concur  with  him 
and  his  brethren,  Bacon  and  Mullin.  It  is  there  held  that  a 
mere  encroachment  upon  a  highway,  by  a  fence,  will  not  author- 
ize the  removal  of  the  fence  by  an  mdividual,  unless  it  hinders, 
impedes  or  obstructs  the  use  of  the  road  by  the  public ;  that 
such  encroachment  is  not  a  public  nuisance,  so  as  to  author- 
ize an  individual  to  abate  it,  unless  it  interferes  with  the  use 
of  the  road  by  the  public ;  that  the  justification  of  one  re- 
moving the  fence  will  be  limited  by  the  necessity  of  the  case, 
and  if  the  use  of  the  road  is  not  interfered  with  by  the  fence, 
he  will  be  a  trespasser  in  removing  it. 

Justice  Allen  examines  the  cases  in  this  state,  and  shows 
that  it  is  not  established  that  every  common  indictable  nui- 
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sance  may  be  abated  by  any  iDdiyidual^  though  general  ex-* 
pressions  used  by  judges  have  led  to  the  inference  that  such 
was  the  law.  He  shows  very  clearly  from  English  cases  that 
such  is  not  the  law.  In  a  recent  case^  {Dimes  v.  Pently,  15 
Q.  B.  Rep.  274,)  Lord  Campbell  says*  "Now  it  is  folly 
established  by  the  recent  cases,  that  if  there  be  a  nuisance  in 
a  public  highway  a  private  individual  can  not,  of  his  own 
authority,  abate  it,  unless  it  does  him  a  special  injury ;  and 
he  can  only  interfere  with  it  as  far  as  necessary  to  exercise 
his  right  of  passing  along  the  highway ;  and  without  consid* 
ering  whether  he  must  show  that  the  abatement  of  the  nui- 
sance was  absolutely  necessary  to  enable  him  to  pass,  we 
clearly  think  that  he  can  not  justify  doing  any  damage  to 
the  property  of  the  person  who  has  improperly  placed  the 
nuisance  in  the  highway,  if,  avoiding  it,  he  might  have  passed 
on  with  reasonable  convenience." 

The  same  doctrine  is  reiterated  in  Bateman  v.  Blucky  (18 
Q,  B,  870.)  In  The  Mayor  &c.  of  Colchester  v.  Brooke^ 
(7  Q,  B.  339,)  Lord  Denman,  Ch.  J.  said :  "It  is  very  impor- 
tant, for  the  sake  of  the  public  peace,  and  to  prevent  oppres- 
sion, even  on  wrongdoers,  not  to  confound  common  with 
private  nuisances,  in  this  respect.  In  the  case  of  the  latter, 
the  individual  aggrieved  may  abate,  (3  BL  Qom.  5,)  so  as  he 
commits  no  riot  in  doing  it ;  and  a  public  nuisance  becomes  a 
private  one  to  him  who  is  specicdly,  and  in  some  particular  way 
inconvenienced  thereby,  as  in  the  case  of  a  gate  across  a  high- 
way, which  prevents  a  traveler  from  passings  and  which  he 
may  therefore  throw  down  j  but  the  ordinary  reidedy  for  a 
private  nuisance  is  itself  public,  that  of  indictment ;  and 
each  individual,  who  is  only  injured  as  one  of  the  public, 
can  no  more  proceed  to  abate  than  he  can  bring  an  action." 

The  distinction  between  public  and  private  nuisances  is 
here  clearly  stated,  and  individuals  are  only  justifiable  in 
abating  those  by  which  they  are  specially  aggrieved,  or  in 
some  particular  way  incommoded.  The  distinction  and  doc- 
trine are  established  from  the  ancient  cases.     Blackstone  is 
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cited.  This  author,  in  hia  chapter  ^'Of  the  tedresB  of  pri- 
vate wrongs  by  the  mere  act  of  the  parties/'  (vol.  3,  p.  5,) 
specifies  nuisances,  and  without,  in  that  place,  stopping  to 
define,  particularly,  what  a  nuisance  is,  but  referring  the 
reader  to  a  subsequent  chapter,  observes  that  whatever  un- 
lawfully annoys  or  doth  damage  to  another  is  a  nuisance ; 
and  then  adds :  '^  Such  nuisance  may  be  abated,  that  is,  taken 
away,  or  removed,  by  the  party  aggrieved  thereby,  so  as  he 
commits  no  riot  in  the  doing  of  it."  It  is,  I  think,  from  this 
general  language  that  an  impression  has  been  produced  that 
individuals  may,  upon  their  own  volition,  abate  any  and  all 
nuisances,  and  that  judges  have  sometimes  so  said  or  inti- 
mated, in  a  general  way.  Blackstone,  when  understood,  has 
inculcated  no  such  doctrine.  The  party  abating  must  have 
been  aggrieved  thereby ;  and  the  author  gives  instances  in 
illustration  of  the  text,  as,  the  erection  of  a  house  that  stops 
ancient  lights,  which  he  says  is  a  private  nuisance.  Or  a 
new  gate  erected  across  a  public  highway,  which  is  a  com- 
mon nuisance,  and  any  of  the  king's  subjects  passing  that 
way  may  cut  it  down  and  destroy  it.  And  he  adds :  ^^  The 
reason  why  the  law  allows  this  private  and  sdimmary  method 
of  doing  one's  self  justice  is  because  injuries  of  that  kind, 
which  obstruct  and  annoy — such  things  as  are  of  daily  occur- 
rence and  use  —  require  an  immediate  remedy;  and  can 
not  wait  for  the  slow  progress  of  the  ordinary  forms  of  jus- 
tice." Here  we  have  the  case  put  of  the  total  obstruction  of 
a  public  highway,  creating  a  nuisanco  common  to  all,  and 
also  private  and  peculiar  to  all  individuals  having  occasion  to 
pass  that  way.  Hence  it  is  a  private  injury,  and  the  private 
individual  aggrieved  may  abate  it.  He  can  not  wait  the 
slow  progress  of  the  ordinary  forms  of  justice.  See  Broom* e 
comment  on  this  case  of  the  gate,  as  stated  in  the  opinion  of 
Allen,  J.  in  Harrower  v.  liiiaon,  (supra;)  and  see,  also, 
Chitty^s  note  to  this  part  of  Blackstone,  and  the  cases  he 
dtes.  The  abatement  by  an  individual  must  be  limited  by 
its  necessity,  and  no  wanton  or  unnecessary  injury  must  be 
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committed.  (2  Salk,  458.)  Let  ub  now  tarn  to  BIack-> 
stone's  chapter  ^' Of  nuisances/'  {Vol.  3,  p.  215.)  He  is 
here  speaking  of  injuries  to  be  remedied  by  action.  He  tells 
us  that  nuisance,  nocumentum,  or  annoyance,  signifies  any 
thing  that  worketh  hurt,  inconvenience  or  damage.  They 
are  of  two  kinds,  public  or  private.  The  former  affect  the 
public,  and  are  an  annoyance  to  all  the  king's  subjects; 
and  for  this  reason  they  are  referred  to  the  class  of  public 
wrongs,  or  crimes  and  misdemeanors.  After  stating  at  laige 
what  are  private  nuisances,  the  author  proceeds  to  the  remedy, 
Viz.  an  action.  He  says  the  law  gives  no  private  remedy  for 
I  any  thing  but  a  private  wrong ;  that  no  action  lies  for  a 
public  or  common  nuisance,  but  an  indictment  only,  because, 
the  damage  being  common  to  all  the  king's  subjects,  no  one 
can  assign  his  particular  proportion  of  it ;  or,  if  he  could,  it 
would  be  extremely  hard  if  every  subject  of  the  kingdom 
were  allowed  to  harrass  the  offender  with  separate  actions. 
For  this  reason,  no  person,  natural  or  corporate,  can  have  an 
action  for  a  public  nuisance,  or  punish  it ;  but  only  by  the 
king  in  his  public  capacity  of  supreme  governor  and  paier 
familias  of  the  kingdom.  He  adds:  ^^yet  this  rule  ad- 
mits of  an  exception ;  when  a  private  person  suffers  some 
extraordinary  damage,  beyond  the  rest  of  the  king's  subjects, 
by  a  public  nuisance ;  in  which  case  he  shall  have  a  private 
satisfaction  by  action."  He  puts  the  case  of  an  injury  to 
one's  horse  falling  into  a  ditch  which  isi  a  public  nuisanca 
He  adds:  '^If  aman  hath  abated,  or  removed  a  nuisance 
which  offended  him,  (as  we  may  remember  it  was  stated  in 
the  first  chapter  of  this  work  that  the  party  injured  hath  a 
right  to  do,)  in  this  case  he  is  entitled  to  no  action.  For 
he  had  choice  of  two  remedies,  either  without  suit,  by  abating 
it  himself  by  his  own  mere  act  and  authority ;  or  by  suit,  in 
which  he  may  both  recover  damages,  and  remove  it  by  the 
aid  of  the  law ;  but  having  made  his  election  of  one  remedy, 
he  is  totally  precluded  from  the  other."  Let  us  now  turn  to 
vol.  4,  p.  167,   where  nuisances  are  treated  of  as  public 
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wrongs,  and  the  author  says :  "  Common  nuisances  are  such 
inconvenient  or  troublesome  offences  as  annoy  the  whole 
community  in  general,  and  not  merely  some  particular  per- 
sons ;  and  therefore  are  indictable  only,  and  not  abatable ; 
as  it  would  be  unreasdnable  to  multiply  suits  by  giving  every 
man  a  separate  right  of  action  for  what  damnifies  him  only 
in  conmion  with  the  rest  of  his  fellow  subjects.  Of  this 
nature  are,  1.  Annoyances  in  highways,  bridges  and  public 
rivers,  by  rendering  the  same  inconvenient  or  dangerous  to 
pass ;  either  positively,  by  actual  obstruction,  or  negatively, 
by  want  of  reparations/'  The  ancient  authorities  are  fully 
collected  in  Jacob's  Law  Dictionary ^  title  Nuisances. 

Having  asc^tained  what  constitutes  a  nuisance,  public  or 
private,  and  having  also  considered  the  remedies,  it  seems 
clear  to  my  mind, 

1.  That  every  encroachment  upon  a  highway  is  not  a  nui- 
sance ;  and  that  our  highway  statutes  give  a  remedy  touch-  \ 
ing  encroachments,  much  broader  than  the  common  law  rem- 
edies by  indictment  for  a  nuisance. 

2.  That  that  which  is  exclusively  a  common  or  public 
nuisance  can  not  lawfully  be  abated  by  the  private  act  of 
individuals.  The  remedy  is  an  indictment  — a  crimiiial  pros- 
ecution; unless  some  other  remedy  has  been  provided  by 
statute,  as  is  the  case  in  some  of  our  city  and  village  acts  of 
incorporation. 

3.  A  private  nuisance  may  be  abated  by  the  party  aggrieved. 

4.  A  nuisance  may  be  a  public  and  a  private  nuisance. 
In  such  a  case  the  public  may  proceed,  by  indictment,  to 
abate  it,  and  punish  its  author ;  or  those  individuals  to  whom 
it  is  a  private  nuisance,  by  reason  of  its  being  especially 
inconvenient  and  annoying  to  them,  or  tHat  they  are  in  some 
particular  way  incommoded  thereby,  may  of  their  own  act 
abate  it. 

5.  In  the  case  of  a  private  nuisance,  the  aggrieved  party 
has  an  election  of  remedies.     He  may  reniove  the  nui-> 
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sance^  or  he  may  have  his  action  for  the  private  damages 
sustained  hy  him.     He  can  not  have  both  remedies. 

As  the  learned  judge  held  in  this  case  that  every  encroach- 
ment upon  a  highway  is  a  nuisance,  in  my  opinion  he  erred. 
If  the  evidence  had  tended  to  prove  fdcts  which  constitute  a 
nuisance^  and  the  question  of  nuisance  had  bisen  material,  in 
the  case,  it  should  have  been  submitted  to  the  jury.  Unless 
the  encroachment  was  such  as  to  constitute  a  private  as  well 
as  a  public  nuisance,  the  defendants  were  not  justifiable  in 
removing  the  fence.  The  remedy  is  given  by  the  provisions 
of  our  highway  statutes  relating  to  encroachments,  and  the 
commissioners  should  Jiave  resorted  to  this  remedy.  It  would 
be  an  extremely  alaiming  doctrine  that  all  persons  who  are, 
by  their  fences,  encroaching  upon  the  highways  are  liable  to 
have  those  fences  thrown  down,  at  any  time,  by  the  conmiis- 
sioners  of  highways  or  other  persons.  I  have  endeavored  to 
show  that  there  is  no  authority  for  this  in  the  common  law ; 
and  if  not,  then  the  remedy  is  by  statutes  which  ^e  quite 
ample  to  protect  the  public. 

The  judgment  should  be  reversed,  and  there  should  be  a 
new  trial,  costs  to  abide  the  event. 

[Bbib  Qevesal  TKbk,  May  7, 1866.     Oi^ovett  Marvin  and  i>aiit>2v,  Jnstiocs.] 


Clark  and  Hoyt  v».  Bankin. 

The  mles  of  law  deduced  from  the  maxim  eaceat  enyttor  hare  referonoe  gener- 
ally,  and  more  particularly,  to  the  eondUion  of  personal  property,  sold  by  one 
party  to  another. 

The  general  rule  is  that  the  purchaser  is  bound  to  eiamine  and  asoertafai  the 
defects  in  the  thing  sold,  and  unless  there  is  some  misrepresentation,  or  arti- 
fioe,  to  disguise  it,  or  some  warranty  as  to  its  qualities  or  character,  tho 
vendee  is  bound  by  the  contract,  notwithstandiug  there  may  be  intrinsic 
defects  and  rices  in  it,  kiiown  to  the  VeUdor  and  unknown  to  the  vendee, 
materially  affecting  its  value. 
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The  maxim  of  eaveat  emptor  has  no  application  to  cases  of  aeUad  mdUufvi  frmid 
practiced  by  the  vendor  npon  the  yendee. 

The  question  whether  the  vendee  was  actually  deceived  is  always  open.  If  he 
was  not  deceived  by  the  representations  or  actt  of  the  vendor,  though  they 
were  false,  then  he  has  no  cause  of  action. 

On  a  sale  of  certain  leases,  or  leasehold  estate,  by  the  defendant  to  the  plain- 
tifis,  Uie  former  represented  and  stated  that  the  property  rented  for  $4000 
yearly,  and  a  written  Statement  was  produced  by  the  defendant,  of  the  rents 
to  be  receir<dd  from  thb  property,  footing  at  about  that  amount.  This  state- 
ment contained  a  list  of  the  leases,  and  the  amount  of  rents  reserved. 
Among  the  leases  therein  specified  was  a  lease  to  the  Buffido  and  Lake  Huron 
Railway  Company,  for  ten  years,  at  a  yearly  rent  of  $600.  Nearly  seven 
years  and  ten  monUis  of  the  term  were  unexpired.  In  fact  the  rent  to  Accrue 
upon  that  lease,  thereafter,  was  only  $111.11,  annually,  the  sum  of  $5000^ 
having  been  already  paid  upon  such  lease,  and  indorsed  thereon,  according 
to  the  terms  of  payment  specified  therein.  SM^  that  notwithstanding  the 
lease,  with  the  indorsements,  showed  that  $5000  of  the  rent  was  payable  at 
two  specified  periods  prior  to  the  sale  of  the  lease  to  the  plaintiffs,  and  that 
the  same  had  been  paid,  when  due,  leaving  only  a  yearly  rent  of  $111.11  to 
be  paid  in  future ;  and  assuming  that  under  ordinary  circumstances  it  would 
have  been  the  duty  of  the  plaintiff^  to  examine  the  lease  assigned,  to  see 
whether  it  contained  any  special  or  unusual  provisions ;  yet  that  the  fraudu- 
lent acts  and  representations  of  the  defendant  were  well  calculated  to  satisfy 
them,  and  to  cause  them  to  omit  such  examination ;  and  that  the  pluntiffii 
having  been  actually  deceived  and  defhiuded  by  means  of  such  representi^ 
tions,  an  action  lay,  for  damages.    Qbovbb,  P.  J.  dissented. 

Sdi^  aliOf  that  the  right  of  the  plaintifis  to  recover  did  not  depend  upon  their 
care  and  prudence  in  examlnmg  the  lease,  in  respect  to  the  rents  reserved^ 
and  the  payments  that  had  been  already  made. 

That  they  had  a  right  to  rely  upon  the  representations  made  by  the  defendant, 
that  the  rents  reserved  amounted  to  $4000,  annually,  and  that  to  make  up 
this  sum,  the  annual  rent  on  the  railroad  lease  was  $600. 

That,  in  other  words,  the  omission  of  the  plamtifis  to  examine  the  lease  and 
the  receipts  upon  it  was  not  such  negligence  as  would  deprive  them  of  a  right 
of  recovery. 

That  the  &cts  being  established,  by  the  undisputed  evidence,  the  question 
whether  the  omission  of  the  plaintifis  to  examine  the  railway  lease  involved 
such  a  want  of  care  and  prudence  as  to  defeat  their  right  to  recover,  was  a 
question  of  law  to  be  decided  by  the  court,  and  should  not  have  been  sub- 
mitted to  the  jury. 

MOTION  by  the  plaintiffs  for  a  new  trial,  on  exceptions 
first  heard  at  the  general  term.  The  action  was  to  re- 
cover damages  for  an  alleged  fraud  practiced  by  the  defendant 
upon  the  plaintiffs  in  the  sale  of  certain  leases  or  leasehold 
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estate.  The  aUeged  fraud  consisted  in  representations  made 
by  the  defendant  touching  the  rents  reserved  by  the  leases,  and 
thereafter  to  become  due  and  payable.  The  evidence  showed, 
or  tended  to  show,  that  the  defendant  represented  and  stated 
that  the  property  rented  for  $4000  yearly,  and  that  a  written 
statement  was  produced  by  the  defendant,  and  presented  to 
the  plaintiffs,  of  the  rents  to  be  received  from  the  property, 
footing  at  about  that  amount.  This  statement  contained  a 
list  of  the  leases,  and  the  amount  of  rents  reserved.  In  this 
list  was  a  lease  to  the  Buffalo  and  Lake  Huron  Bailway 
Company,  specifying  the  rent  at  $600. 

The  parties,  after  seven  days  negotiation,  agreed  upon  the 
terms  of  sale  and  purchase,  and  the  defendant  left  the  leases, 
held  by  him,  at  the  office  of  his  attorney,  to  prepare  the 
necessary  papers.  A  few  days  thereafter  the  parties  met  at 
the  office  of  the  defendant's  attorney,  and  the  counsel  of  the 
plaintifib  was  present.  The  agreement  between  the  parties, 
dated  August  1,  1864,  had  been  prepared  for  execution,  and 
the  leases  were  present,  upon  the  table,  open  for  inspection 
and  examination  by  any  of  the  parties.  They  were  not  read 
or  examined  by  the  plaintiffs  or  their  counsel ;  the  plainti& 
relying  upon  the  statements  previously  made  by  the  defend- 
ant, as  to  the  annual  rents  reserved  and  payable  by  the  leases. 
The  leases  were  taken  away  by  the  plaintiffs,  and  on  exam- 
ination some  time  afterwards,  it  was  discovered  that  by  the 
lease  to  the  railway  company,  dated  January  1,  1862,  for  the 
term  of  ten  years,  there  was  a  reservation  of  the  yearly  rent 
of  $600,  to  be  paid  $3000  cash  at  the  time  of  the  execution 
and  delivery  thereof,  and  $2000  on  the  Ist  day  of  January, 
1863,  and  the  residue  in  equal  semi-annual  payments  there- 
after. This  lease  consisted  of  five  and  a  half  written  pages,  on 
alternate  pages,  and  on  the  back  of  the  fifth  page  were  the 
indorsements  of  the  $3000  and  the  $2000.  To  this  lease 
was  annexed  an  outer  sheet,  on  the  outside  of  which  was  an 
assignment  to  the  defendant,  and  under  this  was  the  assign- 
ment by  the  defendant  to  the  plaintiffs,  dated  August  6, 1864 
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The  case  contained  special  facts  in  relation  to  the  prepay- 
ment of  $200  rent  upon  one  of  the  other  leases ;  but  it  is  not 
necessary  to  state  them  here.  On  the  part  of  the  defendant, 
the  evidence  showed,  or  tended  to  show,  that  no  misrepre- 
sentation was  made  by  the  defendant,  during  the  negotiation. 
That  in  the  list  of  the  leases,  furnished  to  the  plaintifis, 
specifying  the  rents,  there  was  an  entry  in  connection  with 
the  ^^  Lease  to  the  Buffido  and  Lake  Huron  BaiLroad  Co." 
thus :  "All  paid,  except  $111.11  per  year."  The  plaintiflTs 
had  not  preserved  the  list  furnished  to  them,  having  destroyed 
it  at  a  time  when  they  supposed  the  negotiation  had  ended  in 
a  failure.  The  evidence  of  the  plaintiffs,  as  to  any  such 
entry  upon  the  list  furnished  them,  was  in  direct  conflict 
with  the  evidence  of  the  defendant. 

The  court  charged  the  jury  that,  under  the  circumstances, 
it  was  the  duty  of  the  plaintiffs  to  exercise  ordinary  care  and 
prudence  in  availing  themselves  of  the  means  of  knowledge 
in  their  possession  for  ascertaining  the  terms  of  the  leases  to 
the  railway  company,  and  the  payments  of  rent  in  pursu- 
ance of  such  terms  ;  and  it  was  for  the  jury  to  say,  from  all 
the  evidence  in  the  case,  whether  or  not  the  plaintiffs  had 
exercised  such  care  and  prudence.  Exception  by  the  plain- 
tiffs. The  court  also  charged  that  if  the  jury  should  find 
that  the  defendant  falsely  and  fraudulently  represented  to 
the  plaintiffs  that  they  would  receive  annually  $600  on  the 
lease,  and  that  the  plaintiffs  were  thereby  led  to  believe,  and 
did  believe,  that  they  would  receive  that  amount ;  and  that, 
relying  on  such  representations,  they  made  the  purchase  in 
question ;  and  that  but  for  such  representations  they  would 
not  have  made  it ;  and  if  they  were  also  satisfied  and  should 
find  that  the  plaintiffs  did  exercise  ordinary  care  and  prudence 
in  availing  themselves  of  the  means  of  knowledge  in  their  pos- 
session, for  ascertaining  the  terms  of  the  railroad  lease  and  the 
payment  of  rent  in  pursuance  of  such  terms,  then  the  plaintiffs 
would  be  entitled  to  recover.  But  if  they  should  find  that 
the  defendant  did  not  make  such  representations,  or  if  they 
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should  find  that  the  plaintiffs  did  not  exercise  ordinary  care 
and  prudence,  in  availing  themselves  of  the  zneaus  of  knowl- 
edge, &c.  Ssc.  then  the  plaintiffs  would  not  be  entitled  to 
recover.  The  plaintiffs  excepted  to  that  part  of  the  chai^ 
touching  their  care  and  prudence.  Their  counsel  asked  the 
court  to  charge  that  if  the  jury  should  find  that  the  defend- 
ant falsely  and  fraudulently  represented  to  the  plaintifiis  that 
they  would  receive  $600  per  year,  on  the  lease,  and  that  the 
plaintiffs  were  thereby  led  to  believe,  and  did  believe,  that 
they  would  receive  that  amount,  and  that,  relying  on  such 
representations,  they  made  the  purchase,  and  that  but  for 
such  representations  they  would  not  have  made  it,  then  the 
plaintiffs  would  be  entitled  to  recover.  The  court  refused  so 
to  charge,  except  in  connection  with  the  proposition  touching 
the  exercise  of  ordinary  care  and  prudence  by  the  plaintiffs ; 
and  the  plaintiffs  excepted.  The  verdict  was  for  the  de- 
fendant. 

Hopkins  &  Hulbert,  for  the  plaintiffs. 

H.  S,  Cutting  J  for  the  defendant. 

Marvin,  J.  Were  the  plaintiffs  entitled  to  the  charge 
simply  as  requested  ?  If  so,  there  must  be  a  new  trial ;  other- 
wise not. 

In  my  opinion  the  court  erred  in  refusing  the  requested 
instructions.  If  the  facts  were  as  shown  by  the  plaintiffs' 
proof,  the  representations  made  by  the  defendant  were  false, 
and  the  plaintiffs  were  actually  deceived  and  defrauded.  (It 
was  admitted  that  the  amount  which  the  plaintiffs  were  enti- 
tled to  recover,  if  they  should  have  a  verdict,  was  $3074) 
The  case  is  peculiar.  The  sale  was  of  a  leasehold  estate  and 
the  lease  and  sub-leases.  One  of  these  leases  was  for  ten 
years,  nearly  seven  years  and  five  months  of  the  term  unex- 
pired, "yielding  and  paying  therefor,  yearly  and  every  year, 
the  sum  of  six  hundred  dollars,  to  be  paid  as  follows,  that  is 
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to  say ;  three  thousand  dollars  cash  down^  at  the  execution 
and  delivery  thereof,  two  thousand  dollars  on  the  first  day  of 
January,  which  will  he  in  the  year  of  our  Lerd  1863^  and  the 
residue  of  the  said  annual  rent  in  equal  semi-annual  payments 
thereafter."  This  is  a  peculiar  and  unusual  provision.  More 
than  $5000  of  the  rent  had  been  paid.  The  annual  rent, 
thereafter,  was  only  $111.11,  instead  of  $600  as  represented 
by  the  defendant.  Now  it  is  true  that  the  lease  assigned  to 
the  plaintiffs,  with  the  indorsements,  showed  these  fSipts,  and 
the  learned  judge  brought  into  the  case  the  position  that  the  - 
purchasers  were  bound  to  exercise  ordinary  care  and  prudence 
in  availing  themselves  of  the  means  of  knowledge  in  their 
possession  for  ascertaining  the  terms  of  the  lease,  and  the 
payment  of  rents  in  pursuance  of  such  terms,  and  if  they 
failed  to  exercise  such  care  and  prudence  then  they  could  not 
recover.  In  my  opinion  the  right  of  the  plaintiffs  to  recover 
did  not  depend  upon  their  care  and  prudence  in  examining 
the  lease  as  to  the  rents  reserved  and  the  payments  that  had 
been  made.  They  had  a  right  to  rely  upon  the  representa- 
tions made  by  the  defendant,  that  the  rents  reserved  amounted 
annually  to  $4000,  and  that  to  make  up  this  sum  the  annual 
rent  of  the  railroad  lease  was  $600.  In  other  words,  the 
omission  of  the  plaintiffs  to  examine  the  lease  and  the  re- 
ceipts upon  it  was  not  such  negligence  as  would  deprive  the 
plaintiffs  of  a  right  of  recovery.  There  was  no  dispute,  upon 
the  evidence,  as  to  the  facts  touching  the  examination  of  the 
leases  by  the  plaintiffs.  They  did  not  make  the  examination. 
And  the  question  whether  such  omission  involved  such  > 
want  of  care  a^d  prudence  as  to  defeat  the  plaintiffs'  right 
to  recover  should  not^  I  think,  have  been  submitted  to  the 
jury.  This  question  should  have  been  decided  by  the  court. 
There  was  was  no  fact^  in  this  part  of  the  case,  for  the  jury 
to  find.  The  facts  were  established  by  the  undisputed  evi- 
dence, and  the  question  was,  whether  they  defeated  the  right 
to  recover.     This,  I  think,  was  a  question  of  law. 

The  learned  judge,  in  his  charge,  probably  had  reference 
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to  the  law  of  caveat  emptor.  The  rules  of  law  deduced  fix)ni 
this  maxim  have  reference  generally,  and  more  particularly, 
to  the  condition  of  personal  property  sold  by  one  party  to 
another.  The  general  rule  undoubtedly  is,  that  the  purcha- 
ser is  bound  to  examine  and  ascertain  the  defects  in  the  thing 
sold,  and  uz^ess  there  is  some  misrepresentation  or  artifice  to 
disguise  it,  or  some  warranty  as  to  its  qualities,  or  character, 
the  vendee  is  bound  by  the  contract,  notwithstanding  there 
may  be  intrinsic  defects  and  vices  in  it,  known  to  the  vendor 
and  unknown' to  the  vendee,  materially  aflfecting  its  value. 
(Bouv.  Law  Pic,  title  Caveat 'Emptor,  2  Renins  Com.  482, 
et  seq,  1  Paraons  on  Cont  460,  et  seq.)  Parsons  says  the 
decisions  under  the  rule  of  caveat  emptor  have  fluctuated 
very  much,  and  there  is  a  noticeable  conflict  and  uncertainty 
in  respect  to  many  points  of  the  law  of  warranty  upon  aales, 
but  some  exceptions  and  qualifications  to  the  general  rule 
are  nearly,  if  not  quite,  established,  both  in  England  and  in 
this  country ;  and  the  rule  caveat  emptor ^  thus  modified, 
may  perhaps  be  regarded  as,  upon  the  whole,  well  adapted  to 
protect  right,  to  prevent  wrong,  and  to  provide  a  remedy  for 
wrong  when  it  has  occurred.  He  adds :  One  important  and 
universal  exception  is  this,  the  rule  never  applies  to  cases  of 
fraud ;  never  proposes  to  protect  a  seller  against  his  own 
fraud,  nor  to  disarm  a  purchaser  from  a  defense  or  a  remedy 
against  a  seller's  fraud.  If  the  article  is  present  and  open  to 
the  inspection  of  the  parties,  and  the  seller  remains  silent, 
neither  saying  or  doing  any  thing  to  mislead  the  purchaser, 
and  there  is  no  secret  defect  in  the  article,  known  to  the  sel- 
ler and  unknown  to  the  purchaser,  the  maxim  caveat  emptor 
usually  applies.  If,  however,  the  seller  is  not  silent,  but 
produces  the  sale  by  means  of  false  representations,  then  the 
rule  of  caveat  emptor  does  not  apply,  and  the  seller  is  an- 
swerable for  his  fraud.     (1  Pars,  on  Cont.  461.) 

Kent  says,  if  the  defects  in  the  article  sold  be  open  equally 
to  the  observation  of  both  parties,  the  law  does  not  require 
of  the  vendor  to  aid  and  assist  the  observation  of  the  vendee. 
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If,  however,  the  vendor  says  or  does  any  thing  whatever  with 
intention  to  divert  the  eye  or  obscure  the  observation  of  the 
buyer,  even  in  relation  to  open  defects,  he  would  be  guilty  of 
an  act  of  fraud.  He  adds :  A  deduction  of  fraud  may  be 
made,  not  only  from  deceptive  assertions  and  false  represen* 
tations,  but  from  facts,  incidents  and  circumstances,  which 
may  be  trivial  in  themselves,  but  decisive  evidence  in  the 
given  case,  of  a  fraudulent  design. 

In  the  absence  of  active  frauds  by  the  vendor,  the  vendee 
should  not  be  wanting  of  attention  to  those  points,  when 
the  attention  would  have  been  sufficient  to  protect  him  from 
surprise  or  imposition.  If  he  is  thus  inattentive,  the  maxim 
of  cavtai  emptor  should  apply. 

But  as  I  understand  the  authorities,  the  maxim  has  no 
application  to  cases  of  actual  successful  fraud  practised  by 
the  vendor  upon  the  vendee.  The  question  whether  the  ven» 
dee  was  actually  deceived  is  always  open.  If  he  was  not 
deceived  by  the  representations  or  acts  of  the  vendor,  though 
they  were  false,  then  he  has  no  cause  of  action.  Take  the 
case  of  the  representation  that  the  horse  is  perfectly  sound, 
when  in  fact  an  eye  is  missing,  and  this  is  known  to  the  ven- 
dor, or  is  so  entirely  obvious  that  had  he  examined  he  would 
have  discovered  it.  In  such  a  case  it  is  understood  that  the 
representation  of  soundness  was  not  intended  to  apply  to  the 
eye,  and  even  a  warranty  of  soundness  would  not  cover  such 
a  defect ;  but,  as  Kent  says,  the  vendor  must  not  do  or  say 
any  thing  whatever  with  intent  to  divert  the  eye  or  obscure 
the  observation  of  the  buyer.  If  he  does,  he  will  be  guilty 
of  an  act  of  fi^ud. 

Apply  these  principles  to  the  present  case.  If  the  frtcts 
were  as  claimed  by  the  plaintiffii,  they  were  deceived  by  the 
false  representations  of  the  defendant.  These  representa- 
tions were  made  not  only  orally,  but  a  list  of  the  leases  and 
the  annual  rents  was  furnished  to  the  plaintiffs,  showing  the 
annual  rent  by  the  railroad  lease  to  be  $600,  whereas  in  frtct 
the  rent  to  accrue  was  only  $111.11  annually.    Assuming  that 
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it  was  the  duty  of  the  plaintiffs,  ordinarily,  to  have  exam- 
ined the  papers  in  the  office  of  the  attorney,  the  firaudolent 
acts  and  representations  of  the  defendant  were  such  as  were 
well  calculated  to  satisfy  the  plainti£b,  and  to  caiise  them  to 
omit  any  es^amination  of  the  j^apers  for  the  purpose  of  ascer- 
taining, any  special  or  unusual  provisions  in  them. 

In  Lefever  v.  Lefever^  (30  N.  7.  Rep,  27,)  the  plaintiff,  a 
director  of  a  bank,  purchased  stock  of  the  cashier  upon  the 
representations  of  the  latter  as  to  the  condition  of  the  bank 
It  was  held  that  if  the  representations  were  false  and  the 
plaintiff  was  deceived,  he  was  not  estopped  from  setting  up 
his  actual  ignorance  of  the  condition  of  the  bank.  Wright, 
J.  says:  ^^It  was  simply  a  sale  of  stock,  by  one  officer  to 
another ;  and  although  the  vendee  was  a  director,  having  the 
means  of  knowledge,  he  was  not,  in  the  particular  transact 
tion,  chargeable  with  notice  of  the  condition  of  the  bank. 
If  be  was  actually  ignorant  of  its  condition,  the  fraudulent 
vendor  would  be  legally  responsible  to  him  for  the  deceit,  as 
to  any  stranger  to  the  institution.  It  was  not  a  case  in 
which  the  plaintiff  was  legally  bound  to  know  the  truth  or 
falsity  of  the  defendant's  affirmation." 

In  Mead  v.  Bunn,  (32  N,  Y.  Rep.  275,)  it  was  held  that 
the  omission  by  one  of  the  parties  to  an  agreement,  to  make 
inquiries  as  to  the  truth  of  facts  stated  by  the  other,  can  not 
be  imputed  to  him  as  negligence ;  and  that  every  contracting 
party  has  a  right  to  rely  on  the  express  statement  of  an  eXf 
isting  fact,  the  truth  of  which  is  known  to  the  opposite  party 
and  unknown  to  him,  as  the  basis  of  a  mutual  engagement ; 
and  he  is  under  no  obligation  investigate  and  verify  state- 
ments to  the  truth  of  which  the  other  party  to  the  contract, 
with  full  means  of  knowledge,  has  deliberately  pledged  his 
faith.  This  was  so  held  in  a  case  of  false  representations  as 
to  the  contents  of  a  mortgage  on  record.  The  falsity  of  the 
representation  would  have  been  at  once  detected  upon  an 
examination  of  the  record.  {See  also  Story's  Eq,  §§  191, 
192,  193,  195,  et  seq.;  Neville  v.  Wilkinson,  1  Bro.  Oh,  R. 
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646,)  And  aee  Binnard  v»  Spring^  (42  Barb.  4U0,)  in 
'which  I  had  occasion  to  examine  the  cases  cited  by  Story, 
and  some  other  cases,  and  to  show  that  in  that  case  the  sci- 
enter was  necessary,  and  that  it  was  wanting,  and  that  no 
action  for  fraud  could  be  sustamed.  There  is  no  such  ques- 
tion in  this  case ;  and  the  cases  above  cited  are  germain  to 
the  question.  {See  also  Benton  v.  Prattj  2  Wend,  385 ; 
Livingston  r.  The  Peru  Iron  Co,^  2  Paige,  391.) 

The  motion  for  a  new  trial,  upon  the  exceptioiis,  should 
be  granted. 


DAKiEXiS  and  Davis,  JJ.  concurred, 
G^ovEB  p.  J.  dissented. 


New  trial  granted. 


[Ebi^  QB5BBAL  Tbbx,  September  8,  1866,    Ormw,  Jkmieb,  JfervNi  and 
Jhm$,  Justices.] 
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Cowing  vs,  Howard  and  others. 

One  who  has  received  the  rents  and  profits  of  land,  not  being  entitled  to  them,        |  4e 
as  against  a  Judgment  creditor  having  an  equitable  right  to  the  property,  for 
the  satislkctaon  of  his  debt,  and  to  the  rents  and  profits  that  they  may  be  so 
appBed,  is  chargeable,  in  acoonnting  for  the  rents  and  profits,  with  inUrett, 

Where  one  claiming  to  own  property  midor  a  title  which  had  b^en  adjudged 
Toid  as  to  the  plaintiff)  had  kept  the  hitter  out  of  possession  of  his  rights  for 
many  years,  he,  in  tl^  meantime  enjoying  the  property,  receiving  a  large 
amount  of  rents  and  profits,  and  usmg  them  in  his  business;  Sdd  that  he 
should  pay  interest. 

But  the  defendant  was  allowed  a  compensation,  by  way  of  commission,  for 
receiving  the  rents  and  profits,  as  a  trustee,  although  he  was  not  a  voluntary 
trustee,  and  the  trust  was  not  created  by  any  written  instrument  BIartci,  J. 
dissented. 

APPEAL  by  the  plaintiff  from  an  order  made  at  a  special 
term  overruling  an  exception  to  the  report  of  a  referee 
disallowing  interest  in  taking  the  account.    Also  an  appeal 
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by  the  defendant  Howard  from  that  part  of  the  order  over- 
ruling'the  exception  to  the  report  difiallowing  commissiona  to 
the  defendant. 

John  Oanson^  for  the  plaintiff. 

Wm.  H.  Green,  for  the  defendant  Howard. 

By  the  Court,  Marvin,  J.  The  order  of  reference,  made 
June  20,  1865,  was  to  ascertain  and  compute  the  rents,  issues 
and  profits  of  the  lands  and  premises  referred  to  in  the  judg- 
ment in  this  Action,  from  and  including  the  5th  day  of  De- 
cember,  1856,  and  of  the  moneys  and  valuable  things  which 
the  defendants  in  the  action,  or  either  of  them,  have  collected 
or  received,  upon  the  obligations,  contracts,  leases  or  things 
in  action,  or  any  or  either  of  them,  referred  to  in  the  said 
judgment,  since  and  including  the  5th  day  of  December, 
1856.  The  judgment  fully  authorized  the  directions  in  the 
reference.  There  is  no  special  direction  touching  interest^  in 
the  order  of  reference,  nor  was  any  necessary.  The  referee 
was  at  liberty  to  allow  interest  as  should  be  equitable  and 
just,* without  any  special  direction  for  that  purpose.  (1  Barb. 
Ch.  Pr.  514.) 

As  a  general  rule,  all  trustees  are  chargeable  with  interest 
if  they  have  used  the  money,  or  have  been  9egligent  in  pay? 
ing  it  over,  or  investing  it,  or  loaning  it  so  as  to'  make  it 
productive.  (Dunacomb  v.  Dunscomb,  1  John,  Gh.  B,  510. 
Lewin  on  Trusts  and  Trustees,  358.)  The  principle  applies 
to  assignees  in  bankruptcy  who  neglect  to  pay  a  dividend  to 
the  creditors.  (In  re  Hilliard,  1  Ves,  Jun.  89.)  It  applies 
to  the  receiver  of  an  estate  who  does  not  move  the  court  in 
proper  time  to  have  the  rents  invested.  {Lewin  on  Trusts, 
<tc.  359.    ^ee  Tiff.  &  Bui.  on  Trusts,  593,  ei  s'eq.) 

I  do  not  understand  that  this  principle  is  questioned,  and 
my  brother  Daniels  supposes  the  present  case  comes  within 
some  of  the  exceptions  to  the  general  rule.    He  came  to  the 
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conclusion  that  Howard  claimed  to  be  the  actual  owner  of 
the  property  out  of  which  the  rents  .and  profits  issued,  as 
against  the  plaintiff's  judgm^t  and  all  other  persons,  and 
for  that  reason  resisted  the  liability  to  which  he  has  been 
subjected,  as  far  as  that  resistance  conld  be  legally  carried. 
That  he  made  no  confession  or  acknowledgment  of  a  trust  in* 
the  property  for  the  benefit  of  another.  That  he  collected, 
and  received,  and  used  the  moneys  entirely  as  his  own,  be- 
lieving they  were  his,  and  there  was  no  good  reason  to  con- 
clude that  he  acted  in  bad  faith,  &c.  &c.  Having  come  to 
this  conclusion  touching  the  good  faith  and  convictions  of  • 
the  defendant,  the  learned  justice  remarks  that  neither  mere 
neglect  to  deposit  the  moneys,  nor  the  fact  of  using,  them,  is 
suffident,  in  and  of  itself,  to  charge  the  party  with  interest. 
There  must  be  superadded  a  breach  of  trust,  or  neglect  or 
refusal  to  invest  the  fund  at  the  time,  or  in  the  mode,  which 
the  trust  instrument  or  the  law  itself  has  pointed  out.  Bar- 
palje  V.  HaU  and  others^  (1  Sand.  Oh.  399,)  is  cited,  and 
some  other  cases.  The  remarks  of  a  judge,  in  his  opinion, 
usually  have  reference  to  the  case  he  is  considering,  and 
they  must  be  read  in  connection  with  the  case.  The  case  in 
Sandfordy  in  brief,  was:  The  will  directed  the  guardians 
(appointed  in  the  will)  to  put  at  interest,  on  security  on  real 
property,  the  income  of  the  children,  not  necessary  for  their 
education,  &c.  The  yearly  balances  in  the  hands  of  the 
guardians  ranged  from  about  $200  to  nearly  $700.  The 
guardian,  into  whose  liands  the  annual  income  came,  was  a 
merchant ;  he  kept  no  separate  account  at  the  bank.  The 
evidence  showed  that  it  was  difficult  to  loan  small  -sums  on 
bonds  and  mortgages,  and  that  there  was  a  scarcity  of  appli- 
cants for  such  loans.  The  vice  chancellor  remarks,  there 
was  but  one  mode  of  investment  authorized  by  the  will,  and 
that  the  cash  balances  were  so  small  that  proper  investments 
in  that  mode  were  not  often  offered ;  and  that  there  was  no 
evidence  that  any  suitable  investment  on  the  security  of  real 
estate  was  ever  brought  to  his  notice ;  or  that  he  had  ever 
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declined  to  make  a  loan  on  bond  and  mortgage.  It  was  held 
that  the  guardian  was  not  to  pay  interest  solely  for  the  reason 
that  he  deposited  the  trust  moneys  with  his  own ;  nor  because 
he  made  use  of  them  more  or  less  in  his  own  business  ;•  that 
there  must  be  superadded  a  breach  of  trust— a  neglect  or  re^ 
f tisal  to  inrest  the  fund  at  the  time,  or  in  the  mode,  which  the 
trust  instrument,  or  the  law  itself,  has  pointed  out.  He  added, 
in  the  case  where  the  trustee  has  made  use  of  the  funds ;  but 
no  such  breach  of  trust  is  shown ;  he  may  be  charged  with 
ititerest,  if  it  be  prored  that  he  has  made  interest.  No  such 
thing  is  established  here,  and  the  claim;  for  interest  rests, 
therefore,  ttpon  the  omission  to  invest  the  surplus.  The  vioe 
chancellor  did  decree  that  the  guardian  should  pay  interest 
on  the  accumulated  balances  from  the  time  they  commenced, 
to  about  $1000.  I  submit  that  this  case  has  no  application 
to  the  case  we  are  considering —^or  rather,  that  it  is  not 
authority  against  charging  Howard  with  interest.  In  Bruers 
V.  Pemberton,  (12  Ves,  386,)  Lushington  was  one  of  the 
executors.  He  had  money  in  his  hands  which  he  supposed 
he  had  a  right  to  retain  for  commissions.  His  claim  was 
disallowed  on  the  ground  that  he  had  made  no  charge  for 
commissions  during  the  life  of  the  testator.  The  lord  chan- 
cellor remarked  that  it  was  clear  that  he  would  have  been 
entitled  to  commissions,  and  the  claim  was  disallowed  because 
he  had  not  charged  them  in  his  accounts  from  time  to  time ; 
that  until  the  judgment  was  given  against  him,  as  executor, 
he  might  conceive  that  he  was  in  the  common  case  entitled 
to  it.  He  made  no  profit  on  the  money,  and  he  was  excused 
from  paying  interest.  The  case  is  peculiar.  The  lord  chan- 
cellor says  the  claim  was  just,  but  he  could  not  avail  himself 
of  it  because  he  had  not  made  the  charge  in  the  lifetime  of 
the  testator.  He  had  made  no  profits,  and  he  was  held  not 
to  be  liable  for  a  breach  of  trust  in  neglecting  to  invest  the 
fund. 

If  Howard  is  to  be  regarded  and  treated  as  a  trustee,  in 
my  opinion  he  can  not  relieve  himself  from  the  payment  of 
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interest.  The  proof  shows  that  he  received  the  money  and 
treated  it  as  his  own,  using  it  in  his  business.  He  kept  a  gen- 
eral bank  account,  and  made  no  distinction  between  the  money 
received  from  or  on  account  of  the  property  which,  it  had  beeil 
adjudged,  was  liable  for  the  payment  of  the  plaintiflf's  judg- 
ments against  Joy  &  Webster.  Howard  was  not  a  trustee 
under  any  ihstrument  containing  a  trust,  or  in  consequence  of 
occupying  any  fiduciary  relation,  as  executor,  or  guardian,  to 
the  plaintiff.  But  the  law  adjudged  that  he  was  not  a  bond 
fide  owner  of  the  property,  as  against  the  plaintiff,  a  judgment 
creditor  of  Joy  &  Webster,  whose  title  the  defendant  claimed 
to  have ;  and  the  law  regarded  him  as  holding  the  property 
in  trust  for  the  plaintiff.  The  plaintiff  had,  by  virtue  of  his 
judgments  and  his  action,  an  equitable  lien  upon  the  prop- 
erty for  the  satisfaction  of  his  juc^ment  debts  against  Joy  & 
Webster  Howard  resisted  the  claim  of  the  plaintiff  and 
enjoyed  the  rents,  income  and  profits  of  the  property  for 
years — property  to  which  the  plaintiff  was  entitled^  for  the 
satisfaction  of  his  judgment,  at  the  time  he  commenced  this* 
action.  Why  should  not  Howard  account  for  all  that  he 
has  nealized  out  of  the  property  ?  Shall  he  be  permitted  to 
make  a  profit  by  keeping  the  plaintiff,  for  years,  out  of  his 
Tights?  Is  it  a  valid  defense  to  this  claim  for  interest, 
assuming  that  he  made  interest  upon  the  moneys  received  by 
him,  that  he  litigated  the  question  of  title  in  good  faith, 
and  he  honestly  believed  that  his  title  to  the  property  was 
valid?  In  my  opinion,  good  faith  and  honest  convictions 
have  nothing  to  do  with  the  rights  of  the  parties,  upon  this 
accounting.  The  plaintiff  is  entitled  to  all  that  the  defend- 
ant lias  made  out  of  the  property,  or  he  is  not  so  entitled. 
This  is  the  broad  principle.  I  do  not  think  the  defendant 
would  be  liable,  as  a  trustee  would  be,  for  a  breach  of  trust 
in  neglecting  to  invest  the  trust  funds.  Perhaps  no  active 
duty  was  imposed  upon  him,  touching  the  rents  and  profits 
received  by  him.  But  if  he  used  them,  he  used  property  not 
his ;  if  he  invested  the  money  and  got  interest,  he  realized 
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profits  not  his^  but  which,  in  equity,  the  plainlaff  was  enti-^ 
tied  to.  It  is,  I  think,  entirely  clear,  upon  authority,  that  had 
the  rents  in  question  come  into  the  hands  of  the  defendant 
as  a  trustee,  lawfully,  he  would  have  been  chargeable  with 
interest,  under  the  evidence.  (Baphad  v.  Soehm,  11  Ves. 
92.  6  John.  Ch.  1,  17.  11  Paige,  620.  1  Hopk.  Oh.  128. 
32  Barb,  587.)  A  mortgagee  in  possession,  whose  debt 
draws  interest,  is  required  to  credit  the  rents  when  received, 
to  be  applied  in  payment  of  interest  and  also  of  principal, 
if  the  rents  paid,  at  any  time,  exceed  the  interest.  {Siary 
V.  Livingston^  13  Pet,  372,  et  seq.)  The  landlord,  in  an 
action  to  recover  rent,  is  entitled  to  interest ;  so  if  the  rent  is 
payable  in  wheat  and  services.  (Sedgwick  on  Damagea, 
381,  382.  Clark  v.  Barlow,  4  John.  183.  Van  Benswlaer 
v.  Jewetty  5  Denio,  136.  2  Gomst,  135.  Van  Rensselaer  v. 
Jones,  2  Barb,  643.) 

Interest  upon  the  value  of  property  converted  is  recov^- 
able  as  a  matter  of  right.  (Dana  v.  Fiedler,  2  Kem.  40.) 
In  an  action  for  mesne  profits,  interest  is  aUowable.  ( Jodk- 
son  V.  Wood,  24  Wend,  443.)  And  in  New  York,  where 
rents  are  payable  quarterly,  the  interest  was  added  to  the 
rents  quarterly.  (Ibid,)  It  seems  to  me  that  by  analogy 
to  these  cases,  Howard  should*  be  charged  with  interest* 
He  has  prevented  the  plaintiff  from  availing  himself  of  his 
right  to  the  property  for  the  satisfaction  of  his  debt,  and  he 
in  the  meantime  has  received  and  used  the  rents  and  profits. 

The  cestui  que  trust  may  follow  the  estate  in  the  hands  of 
one  who  paid  notiUng,  whether  he  had  notice  of  the  trust  or 
not ;  and  also  in  the  hands  of  a  purchaser  pitying  full  value 
with  notice  of  the  trust  (Lewin  on  Trusts,  (tc,  724.) 
This  rule  applies  to  any  pui'chaser  with  notice  of  any  equi- 
table incumbrance,  as  of  a  covenant  or  agreement  affecting 
the  estate,  or  a  lien  for  purchase  money.  (Id.  725.)  The 
estate  is  recoverable  in  a  court  of  equity,  and  an  account 
is  directed  against  the  defendant  for  tixe  mesne  rents  and 
profits f  generally  from  the  <;ommencement  of  the  plaintiff's 
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title ;  though  in  some  caseB^  by  analogy  to  the  statute  of 
limitations,  the  accounting  is  'limited  to  six  years,  and  in 
others,  yfhen  the  plaintiff  has  been  guilty  of  laches,  the 
accounting  is  restricted  to  the  time  of  filing  the  bill.  (Letvin 
on  Trusts,  &c.  751,  762.) 

If  the  defendant  was  a  hona  fide  possessor,  that  is,  if  he 
had  no  notice  of  the  plaintiff's  title  expressly  given  him,  and 
had  no  deeds  or  writing  in  his  custody  which  showed  the 
title  of  the  plaintiff,  or  any  stranger,  in  such  case  the  account 
of  the  mesne  rents  and  profits  will  be  restricted  to  the  filing 
of  the  bill.  (Ibid.)  The  author  says :  ^^  the  assignee  who 
has  had  the  perception  of  the  rents  and  profits  will,  in  the 
first  instance,  account  for  them ;  not  however  with  interest ;" 
citing  Macartney  v.  Blackwood,  (Bidg,,  Lapp,  dk  8ch.  602,) 
a  book  not  now  accessible.  (See  also  1  Story's  JEq.,  ^^  Ac- 
counts,  rents  and  profits,"  §  507,  et  seq.) 

These  authorities  show  that  the  cestui  que  trust  may  re- 
cover the  estate  in  equity,  and  that  the  defendant  is  liable  to 
account  for  the  mesne  rents  and  profits.  And  as,  in  this 
state,  interest  is  recoverable  in  an  action  for  rent,  and  also  in 
an  action  for  the  mesne  rents  and  profits,  it  follows,  I  think, 
from  clear  analogy,  that  one  who  has  received  the  rents  and 
profits,  not  being  entitled  to  them,  as  against  a  creditor  hav- 
ing an  equitable  right  to  the  property,  for  the  satisfaction  of 
his  debt  and  an  eofuitable  right  to  the  rents  and  profits  to 
be  so  applied,  is  chargeable,  in  accounting  for  the  rents  and 
profits^  with  interest. 

It  has  been  adjudged  that  Howard's  title  was  void  as  to 
the  plaintiff.  He  kept  the  plaintiff  out  of  possession  of  his 
rights  for  many  y^ars ;  he  enjoyed  the  property,  and  received 
a  large  amount  of  rents  and  profits^  and  used  them  in  his 
business ;  he  should,  I  think,  pay  interest. 

I  think  the  claim  of  the  defendant  Howard  for  the  allow- 
ance of  commissions  was  not  well  founded,  and  that  the  ref- 
eree was  right  in  disallowing  it ;  and  the  special  term  was 
right  in  overruling  the  exception  to  this  decision  of  the  ref- 
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eree.  I  know  of  no  law  justifying  such  claim.  If  How- 
ard  is  to  be  regarded  as  a  trustee,  it  is  simply  because  he  had 
clothed  himself  with  the  legal  title  to  the  property,  which, 
in  equity,  belonged  to  the  plaintiff,  for  the  purpose  of  satis- 
fying his  judgments  against  Joy  &  Webster.  Howard  is  to 
be  regarded  as  a  trustee  by  operation  of  law.  He  was  not  a 
toluntafy  trustee ;  the  trust  was  not  created  by  any  written 
instrument  On  the  contrary,  equity  has  cwserted  a  right  to 
the  property  in  the  plaintiff  for  a  certain  purpose^  and  has 
fastened  upon  it  a  trust  in  the  defendant's  hands,  against  his 
will.  He  is  adjudged  not  to  be  entitled  to  the  property;  He 
has  been  all  along  a  wrongdoer,  in  obstructing  the  rights  of 
the  plaintiff,  and  I  know  of  no  rule  by  which  he  can  be  allow- 
ed commissions.  By  the  English  rule  trustees  are  allowed 
nothing  beyond  the  expenses  and  disbursements,  unless  the 
instrument  creating  the  trust  makes  some  provision  for  com- 
pensation. 

The  English  rule  prevailed  in  this  state  until  the  act  of 
1817,  making  it  lawful  for  the  Court  of  Chancery,  in  the  set- 
tlement of  the  accounts  of  guardians,  executors  and  admitir' 
istrators,  to  make  a  reasonable  allowance  for  their  services, 
over  and  above  their  expenses;  When  the  rate  of  allowance 
was  settled  by  the  court,  it  was  to  be  followed  in  all  subse- 
quent cases  of  settlement  of  such  accounts.  The  chancdlor 
held  that  the  equity  of  the  statute  extended  to  a  committee 
of  a  lunatic.  {In  re  Boberts,  3  John.  Ch,  43.)  The  Be- 
vised  Statutes  (vol,  2,  p.  98,)  provided  for  commissions  to 
executoTB  and  andministrators,  and  fixed  the  amounts. 
Guardians  are  entitled  to  the  like  commissions;  (2  R.  S. 
153,  §  51.)  In  Meacham  v.  Stemes,  (9  Pat>e,  398,)  Chan- 
cellor Walworth  extended  the  equity  of  those  statutes  to 
an  assignee  for  the  benefit  of  creditors.  He  says  that  it 
may  be  considered  the  settled  rule,  thait  in  all  cases  of  trusts 
of  this  description^  and  other  express  trusts  of  a  similar 
nature,  when  nothing  is  said  in  the  deed  or  instrument  cre- 
ating the  trusty  on  the  subject  of  compensation  to  the  trustee, 
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foi^  his  personal  Services  in  the  execution  of  the  tttLst^  and 
when  there  is  no  agreement  on  the  subject  for  a  different 
allowance,  that  the  trustee,  upon  the  setlement  of  his  accounts, 
will  be  allowed  the  same  fixed  compensation  for  hi&  services, 
byway  of  commissioiis,  as  are  allowed  by  law  i6  executors 
and  guardians,  and  to  be  computed  in  the  same  way.  Dhis 
is  now  the  settled  law  in  this  state.  It  relates  to  trustees  who 
become  such  by  accepting  the  trust,  and  acting  under  it  It 
has  lio  application  to  one  who  claims  the  property  as  his 
own,  denying  any  trust  and  setting  the  equitable  owner  at 
defiance.  The  analogy  between  a  defendant  in  ejectment, 
against  whom  a  recovery  is  had,  and  who  is  liable  for  the 
mesne  rents  and  profits,  and  Howard,  is  quite  marked.  There 
has  been  a  recovery,  in  a  court  of  equity,  against  ij^oward. 
It  has  never  been  su^ested,  that  I  am  avrare,  that  a  defend- 
ant sued  for  mesne  profits  can  be  allowed  a  compensation, 
by  way  of  comlhissions,  tot  collecting  the  rents  received  by 
him ;  and  yet,  in  this  action  for  mesne  profits,  the  amount 
to  be  recovered  is  regulated  upon  equitable  principles ;  the 
defendant  may  abate  fVom  the  rents  and  profits  certain  sums 
expended  by  him,  as  for  permanent  improvements,  made  in 
good  ifaith.  Howard  has  been  allowed  all  proper  charges, 
upon  a  likQ  principlei.  He  can  not,  in  my  opinion,  be  allowed 
commissions. 

I  think  that  part  of  the  order  of  the  special  term  appealed 
from  by  the  plaintiff,  which  disallowed  the  exception  to  the 
report  of  the  referee  refusing  to  charge  Howard  with  interest, 
should  be  reversed ;  and  that  part  of  the  order,  appealed 
from  by  the  defendant,  overruling  the  exception  to  the  decis- 
ion of  the  referee  disallowing  to  Howard  compensation,  by 
way  of  commissions,  should  be  affirmed. 

My  brethren  are,  however,  of  the  opinioti,  in  this  case,  that 
interest  and  commissions  should  be  allowed.  And  such  was 
the  decision  of  the  court,  Marvin^  J.  dissenting  as  to  com- 
missions. 

[Erik  Obitbbal  TeBi^,  8et)tembdr  A,  1866.   Orover^  IhmeU  and  Marvm,  Justices.] 
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The  People,  ex  rel.  The  Lockport  City  Bank,  V8.  Th^  Boabd 
OF  Education  of  the  Village  of  Logkpobt. 

The  &ct  that  a  bank  owns  stocks,  bonds,  and  other  Becnrities  of  the  United 
States,  in  amount  exceeding  its  capital  and  surplus  earnings,  and  that  the 
total  value  of  all  its  other  personal  property  does  not  exceed  the  aAiount  of 
the  debts  it  owes,  will  not  exempt  it  fh)m  taxation  on  account  of  personal 
property,  on  the  ground  that  the  ciqiital  of  the  bank  is  its  surplus  after  pay- 
ing all  its  debts,  and  that  in  the  given  case  it  win  require  all  its  personal 
property,  other  than  its  investments  in  United  States  securities,  to  pay  its 
debts,  and  therefore  all  its  capital  is  in  United  States  securities,  which  are  not 
taxable. 

The  relator  was  a  bank,  organized  under  the  general  >^ft"fang  Ulw  of  1888,  with  a 
capital  of  $104,000.  The  cost  of  its  real  estate  was  about  $14,000.  Its  sur- 
plus profits  were  about  $34,000,  or  $86,000 ;  and  it  had  about  $208,500  of  United 
States  stocks,  or  bonds,  and  had  about  $65,000  of  other  stocks,  deposited' as 
security,  with  the  bank  department  of  the  state,  and  about  $120,000  of  United 
States  stocks.  It  held  and  owned  stocks  and  bonds  and  other  securities  of 
the  United  States,  to  an  amount  exceeding  its  entire  capital,  including  all  its 
surplus  profits,  earnings  and  reserved  funds ;  and  the  total  value  of  all  its 
other  personal  property  and  estate  did  not  exceed  the  amount  of  debts  due 
from  the  bank.  The  bank  was  assessed,  on  account  of  its  personal  property 
or  estate,  the  sum  of  $102,400,  being  as  alleged^  tho  whole  amotmt  of  its 
capital  stock  paid  in,  and  of  all  its  surplus  profits  or  reserved  funds,  less  ten 
per  cent  thereof,  after  deducting  therefrom  the  value  of  its  real  estate.  SM 
that  the  relator  not  having  shown  that  any  of  its  capital  stock  was  invested 
in  United  States  securities,  or  that  it  was  assessed  for  any  part  of  its  prop- 
erty invested  in  such  securities,  was  not  entitled  to  a  writ  of  pumdamHt,  com- 
manding the  assessors  to  amend  the  assessment,  and  the  assessment  roll,  by 
striking  therefirotn  the  assessment  of  the  bank  for  or  on  account  of  personal 
property. 

The  provision  of  the  statute  requiring  assessors  to  set  down,  in  the  assessment 
roll,  the  ftill  value  of  all  the  taxable  personal  propelrty  of  the  person,  t^Ur 
d9dueting  thejiat  debit  owing  hy  Aim,  (1  J^  8.  891,)  has  no  relation  to  the  taxa- 
tion of  moneyed  corporations. 

Tlie  effect  of  the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
cases  of  The  People,  ex  rel.  The  Bank  of  the  Coth/momMoUk  v.  The  Oammuriemrt 
of  Aueeementi  ^.  in  New  Tork^  and  The  Same,  ex  reL  The  Btfkk  of  Qwumww, 
V.  The  Same,  (2  Wia.  200,)  was  neither  more  nor  less  th^n  that  the  state  can 
not,  by  any  system  of  taxation,  assess  and  tax  the  securities  of  the  United 
States,  whether  held  or  owned  by  corporations  or  individuals ;  nor  can  such 
holder  and  owner  be  taxed  on  account  of  such  securities,  or  their  value. 

That  decision  does  not  declare  the  act  of  the  legislature  "  in  relation  to  the 
taxation  of  moneyed  corporations  and  associations,"  passed  April  29, 1863, 
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{Lowa  of  1868,  ji.  485,)  to  be  nnconstitational.  The  effect  of  the  dedflion, 
howeyer,  may  be  to  aiural  the  actg  and  render  it  inoperatiTe  in  caBee  where 
the  capital  of  the  bank  is  wholly,  or  in  part,  inreBted  in  the  aecorities  of  the 
United  States.  In  such  cases  the  statute  might,  perhaps,  be  impracticable. 
Or  possibly  onr  courts  would  hold  the  statute  operative  to  the  extent  of  the 
capital  stock  not  mTested  in  United  States  securities.    Fer  Mabvih,  J. 

AN  alternative  mandamns  was  issued,  in  this  case,  at  the 
special  term  held  in  Niagara  county  in  May,  1865.  The 
defendant  answered;  and  at  the  Erie  special  term  held  in 
June,  1865,  a  peremptory  mandamus  was  awarded,  com- 
manding the  defendant  to  amend  the  assessment  and  the 
assessment  roll  mentioned  in  the  alternative  writ,  by  strildiig 

therefrom  the  assessment  of  the  relator  for  or  on  account  of 

* 

personal  property,  and  that  the  relator  have  judgment  there- 
for, and  for  costs  of  the  proceedings.  The  defendant  there- 
upon appealed  to  the  general  term. 

The  &cts,  as  shown  by  the  writ  and  answer,  in  brief,  are 
these :  The  relator  is  a  bank,  organized  under  the  general  bank- 
ing law  of  1838,  with  a  capital  of  $104,000.  The  defendant 
caused  the  relator  to  be  assessed  on  account  of  its  personal 
property  or  estate,  the  sum  of  $102,400,  being,  it  iq  alleged 
in  the  writ,  the  whole  amoimt  of  its  capital  stock  paid  in 'or 
secured  to  be  paid  in,  and  of  all  its  surplus  profits  or  reserved 
funds,  less  tep  per  cent  thereof,  after  deducting  therefrom 
the  value  of  the  real  estate  then  owned  by  the  relator.  The 
tax  roll  was  completed  in  accordance  with  this  assessment. 
The  relator,  by  its  president,  appeared  before  the  defendant 
and  made  application  for  the  correction  of  the  tax  roll,  and 
claimed  an  entire  exemption  from  any  tax  on  account  of  perr 
flonal  property.  The  president  was  examined  on  oath  before 
the  defendant,  and  he  also  made  an  affidavit  touchiiig 
the  condition  of  the  relator.  From  the  examination  and 
affidavit  it  appeared  that  the  capital  stock  of  tliie  ban]^  had 
been  for  several  years,  and  then  was,  $104,000 ;  that  the 
cost  of  the  real  estate  held  during  that  time,  and  then  held, 
by  the  bank,  was  about  $14,000 ;  that  the  surplus  profits 
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were  about  $34,000,  or  $35,000 ;  that  the  bank  had  about 
$203,000  of  United  States  stocks  or  bonds,  and  that  since 
January,  1846,  it  had  at  no  time  held  less  than  $120,000  of 
United  States  stocks ;  that  the  bank  then  had  about  $65,000 
«  of  stocks,  other  than  United  States,  deposited  as  security 
with  the  bank  department  of  the  state,  ai^d  about  $120,000 
of  United  States  stocks.  That  the  bank  held  and  owned 
stocks  and  bonds  and  other  securities  of  the  United  States 

0 

(being  the  indebtedness  of  the  United  States)  to  an  amount 
exceeding  its  entire  capital,  including  all  its  surplus  profits, 
earnings  and  reserved  funds ;  and  that  the  total  value  of  all 
the  other  personal  property  and  estate  of  the  said  bank  did 
not,  on  the  1st  of  January,  1864,  and  had  not  at  any  time 
since,  exceeded  the  amount  of  debts  due  from  said  bank. 

The  defendant  refused  to  make  any  correction  in  the 
assessment  or  tax  roll,  and  was  proceeding  to  collect  the  tax 
apportioned  to  the  relator,  when  the  alternative  writ  was 
awarded. 

L.  F.  Bowen,  for  the  plaintifEl 

J,  L.  Buoky  for  the  defendant. 

By  ike  Court,  Mabvin,  J.  It  is  argued  by  the  counsel 
for  the  relator  that,  as  it  was  shown  that  the  bank  owned 
stocks,  bonds  and  other  securities  of  the  United  States,  in 
amount  exceeding  its  capital  and  surplus  earnings ;  and  that 
the  total  value  of  all  its  other  personal  property  did  not  ex- 
ceed the  amount  of  the  debts  it  owed,  it  could  not  be  taxed 
for  any  amount  of  personal  property.  I  can  not  assent  to 
this  position.  There  is  no  authority  for  it.  It  is  argued 
that  the  capital  of  the  bank  is  its  surplus  after  paying  all 
its  debts,  and  .that  in  this  case  it  will  require  all  its  personal 
property  other  than  its  investments  in  United  States  secu- 
rities, to  pay  its  debts ;  and  therefore  all  its  capital  is  in 
United  States  securities,  which  are  not  taxable. 
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Why  not  appropriate  a  portion  of  its  United  States  secu- 
rities to  the  payment  of  its  debts^  instead  of  withdrawing 
from  the  bank  department  the  $65,000  pledged  and  held  as 
security  for  the  redemption  of  its  issues  ? 

Let  us,  at  this  place  in  our  examination,  ascertain  the 
state  of  the  law  as  shown  by  our  statutes  and  the  decisions 
of  the  Supreme  Court  of  the  United  States.  By  the  Bevised 
Statutes  it  is  declared  that  ^^all  lands  and  persoiud  estate 
within  this  state,  whether  owned  by  individuals  or  by  corpo- 
rations, shall  be  liable  to  taxation,  subject  to  the  exemptions 
hereinafter  specified/'  (1  B.  S.  387,  §  1.)  ^'  Personal  es- 
tate "  includes  stocks  in  moneyed  corporations.  (§  3.)  All 
property  exempted  by  the  constitution  of  the  state  or  of  the 
United  States  is  exempted  from  taxation  ;  also  the  personal 
estate  of  every  incorporated  company  not  made  liable  to  taXf 
.  ation  on  its  capital,  in  the  fourth  title  of  the  chapter.  (§4) 
The  statute  declares  the  duties  of  assessors,  and  the  form 
of  the  assessment  roll,  It  is  to  contain,  in  one  colunm,  the 
full  value  of  all  the  taxable  personal  property  owned  by  the 
person  whose  name  appears  in  another  column,  after  deduct-? 
ing  the  just  debts  owing  by  him.  (Id.  pp.  390, 391.)  This 
provision,  as  to  the  full  value  of  personal  property,  was  not 
intended  to  apply  to  corporations.  The  system  as  to  them 
was  somewhat  different,  and  is  found  in  title  4  of  the  act, 
beginning  at  pe^e  414  It  is  declared  by  section  one  that 
all  moneyed  or  stock  corporations  deriving  an  income  or  profit 
from  their  capital,  or  otherwise,  shall  v  be  liable  to  taxation 
on  their  capital,  in  the  manner  therein  after  prescribed,  By 
the  manner  prescribed,  the  assessment  roll  is  to  specify  the 
amount  of  the  capital  stock  of  the  incorporated  company, 
paid  in  and  secured  to  be  paid  in ;  excepting  tiierefrom  the 
sums  paid  for  real  estate.  The  result  of  the  system  was, 
as  to  personal  property,  a  tax  regulated  by  the  amount  of 
the  capital  stock  paid  in  and  secured  to  be  paid  in,  deducting 
therefrom  the  sums  paid  for  real  estate.  The  real  estate  was 
assessed  at  the  sums  aptually  paid  therefor.    (§§  2,  6,  <£c.) 
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Manufaotoring  and  turnpike  companies  were  to  be  aBseased 
the  value  of  their  stock.  This  syBtem  underwent  some 
<3hanges.  By  the  act  of  1853,  ch.  654,  all  surplus  profits  or 
reserved  funds,  excluding  ten  per  cent  of  the  capital,  was  to 
be  included  in  the  assessment  roll,  and  be  taxed. 

By  the  act  of  1857,  the  assessors  were  to  value  the  capital 
stock,  and  the  tax  was  imposed  according  to  its  actual  value. 
In  this  state  of  the  statute,  law,  the  cases  of  The  People  ex 
rel.  The  Bank  of  the  Qommowwealth  v.  The  Oommissioners 
of  AssessraentSy  (to,  in  -New  Tork^  and  The  Same  ex  reL 
The  Bank  of  Commerce  v.  3%e  Same,  were  decided  by  the 
Supreme  Court  of  the  United  States.  The  opinion  of  the 
court  was  by  Nelson,  J.  in  the  latter  case.  Let  us  see  what 
was  decided.  The  learned  justice  stated  the  question  to  be, 
whether  the  stock  Of  the  United  States,  constituting  a  part 
or  the  whole  of  the  capital  stock  of  a  bank  organiased  und^  . 
the  banking  laws  of  New  York,  is  subject  to  steito  taxation. 
The  court  held  that  it  was  not.  The  case  shows  that  all  the 
capital  of  the  bank,  except  that  invested  in  real  estate,  was 
invested  in  "stocks,  bonds  and  securities  of  the  United 
States ;"  and  this  was  mssumed  throughout  the  case.  Justice 
Nelson  states  that  the  capital  of  the  bank  is  taxed  und^ 
existing  laws  upon  valuation^  like  the  property  of  indi- 
vidual citizens,  and  not  as  formerly,  on  the  amount  of  the 
nominal  capital,  without  regard  to  loss  or  depreciation.  He 
adds:  "According  to  that  (former)  system  of  taxation  it 
was  immaterial  as  to  the  character  or  description  of  property 
which  constituted  the  capital,  as  the  tax  imposed  was  wholly 
irrespective  of  it.  The  tax  was  like  one  annexed  to  the  fran- 
chise as  a  royalty  for  the  grant.  But  since  the  change  of 
this  system  it  is  agreed  the  ta±  is  upon  the  property  constitut- 
ing the  capital.'' 

Soon  after  this  decision,  the  legislature  passed  a  law 
designed  to  restore  the  "former  systeni.''  These  moneyed 
corporations  and  associations  were  declared  to  be  liable  to 
taxation  on  a  value  equal  to  the  amount  of  their  capital 
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stock  paid  in,  or  secured  to  be  paid  in,  and  their  surplus 
earnings  (less  ten  per  cent  of  such  surplus.)  {Laws  of  1863, 
cA.  240.)  In  this  condition  of  the  law,  several  cases  were 
brought  before  the  courts.  Among  them  The  People  ex  rel. 
The  Bank  of  Commerce^  of  New  York  v.  The  Commiaaion" 
era  of  Taxea,  dtc.  It  is  reported  in  40  Barb,  334.  A  very 
able  and  interesting  opinion  was  delivered  by  Justice  Suther- 
land, containing  a  very  f  lill  history  of  the  system  of  taxation 
of  moneyed  corporations,  in  this  state.  The  proceedings  of 
the  tax  commissioners  were  sustained,  and  the  case,  and  other 
like  cases,  after  passing  through  the  Court  of  Appeals,  were 
taken  to  the  Supreme  Court  of  the  United  States,  by  which 
court  the  judgments  were  reversed. 

Let  us  now  ascertain  what  has  been  decided,  and  what  the 
law  is,  as  applied  to  the  case  under  consideration.  The  cases 
are  reported,  2  Wal  11  200,  under  the  title  "  Bank  Tax  Case." 
The  reporter  states  that  some  of  the  banks  had  invested 
their  whole  capital  in  the  securities  of  the  federal  govern- 
ment, and  others  had  largely  done  so,  and  the  question  was 
whether  the  act  of  1863  did  not  also  impose  a  tax  upon  the 
stocks.  The  counsel  for  the  tax  commissioners  put  the  case 
mainly  upon  the  ground  that  the  tax  was  imposed  by  the  state 
as  a  compensation  for  the  franchiae  granted  to  the  banks. 
They  claimed  that  the  tax  was  impoised  upon  the  corpora- 
tions directly  and  specifically,  and  that  it  was  not  imposed 
upon  their  property ;  and  they  claimed  this  construction  of 
the  act  of  1863.  The  counsel  for  the  relators  argued  that 
the  tax  was  upon  the  property  of  the  bank,  and  that  it  was 
inmiaterial  whether  the  value  of  the  property  was  fixed  arbi- 
trarily, or  by  the  valuation  of  assessors. 

Justice  Nelson  delivered  the  opinion  of  the  court,  in  the 
case  of  The  Bank  of  the  Commonwealth,  He  stated  the 
question  to  be,  whether  or  not  the  stock  of  the  United  States, 
in  which  the  capital  of  the  bank  is  invested,  is  liable  to  tax- 
ation by  the  state  of  New  York,  under  the  act  of  1863 ;  or 
more  directly,  whether  or  not  that  act  imposes  a  tax  upon 
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these  stocks  thus  invested  in  the  capital  stock  of  the  banks. 
He  held  that  the  tax  was  a  tax  upon  the  property  in  which 
the  capital  was  invested,  and  not  a  tax  on  the  privileges  or 
franchises  of  the  banks  ;  and  as  the  property  consisted  of 
the  stocks  of  the  United  States,  the  case  could  not  be  distin- 
guished from  that  of  The  Bank  of  Commeroe  v.  New  York 
City,  (2  Blacky  260,)  previously  decided  by  the  court. 

What  is  the  effect  of  these  decisions  ?  Nothing  more^  and 
nothing  less,  than  that  the  state  can  not,  by  any  system  of 
taxation,  assess  and  tax  the  securities  of  the  United  States, 
whether  held  or  owned  by  corporations  or  individuals ;  nor 
can  such  holder  and  owner  be  taxed  on  account  of  such 
securities  or  their  value.  It  was  shown  or  assumed,  in  ail 
the  cases  decided  by  the  United  States  court,  that  the.  tax 
did  reach  the  United  States  securities.  How  is  it  with  the 
case  under  consideration  ?  The  relator  certainly  has  a  large 
amount  of  personal  property  which  is  not  invested  in  United 
States  securities.  Is  this  property  to  escape  taxation.^  I 
think  not.  We  have  seen  that  our  system  of  taxation  com- 
mences with  the  declaration  subjecting  all  the  property,  real 
and  personal,  in  the  state,  to  taxation,  subject  to  the  exemp* 
tions  therein  specified ;  among  which  is  aU  property,  real  or  per- 
sonal,  exempted  from  taxation  by  the  constitution  of  the  state 
or  United  States.  Judge  Denio  says,  in  The  People  v.  The 
Commissioners  of  Taxes,  &c,,  (23  N,  T.  Rep,  195,)  "Whether 
such  exempt  property  is  found  in  the  hands  of  an  individual, 
or  in  the  possession  of  a  corporation  taxed  upon  the  actual 
value  of  its  capital,  the  rule  is  the  same  ;  the  exempt  prop- 
erty is  to  be  deducted  from  the  aggregate  valuation,  and  the 
tax  is  to  be  imposed  upon  the  residue."  This  is  undoubtedly 
a  correct  position. 

What  was  done  by  the  assessors  in  the  case  under  con- 
sideration.? They  assessed  the  relator  "for  or  on  account 
of  its  personal  property  or  estate,  at  the  sum  of  ^102,400." 
This  was  the  sum  assessed.  It  is  averred  that  this  was  the 
whole  amount  of  its  capital  stock  paid  in  or  secured  to  be 
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paid  in,  and  of  all  its  surplus  profits  or  reserved  funds,  less 
ten  per  cent  thereof,  after  deducting  therefrom  the  value  of 
all  the  real  estate  then  owned  by  the  bank.  Now  where  is 
the  evidence  to  show  that  this  assessment  was  not  entirely 
proper  for  its  whole  amount,  or  for  a  large  portion  of  such 
amount?  The  assessment  takes  no  notice  of  any  United 
States  securities.  It  is  claimed,  I  suppose,  that  the  assess- 
ment was  made  under  and  according  to  the  act  of  1863. 
Let  it  be  conceded  that  the  defendant  assumed  to  proceed 
imder  that  act,  and  what  will  follow?  This  act  is  not 
declared  by  the  Supreme  Court  of  the  United  States  to  be 
unconstitutional.  The  effect  of  the  decision,  however,  may 
be  to  annul  the  act  and  render  it  inoperative  in  cases  where 
the  capital  of  the  bank  is  wholly,  or  in  part,  invested  in  the 
securities  of  the  United  States.  In  such  cases  the  statute 
might  perhaps  be  impracticable.  Or  it  may  be  that  our 
courts  would  hold  the  statute  operative  to  the  extent  of  the 
capital  stock  not  invested  in  United  States  securities.  The 
United  States  courts  will  never  interfere  with  our  system  of 
taxation,  or  our  construction  of  our  statutes,  unless  we 
impose  taxation  upon  the  United  States  securities.  The 
difference  between  the  act  of  1863  and  the  act  of  1858  is,  that 
by  the  former  the  capital  stock  is  to  be  assessed  at  its  acttuil 
value,  and  by  the  latter  the  valuation  is  to  be  equal  to  the 

1 

amount  of  the  stock.  In  the  one  case  the  actual  value  is  to 
be  ascertained ;  in  the  other  case  it  is  to  be  assumed.  If  the 
act  of  1863  is  annulled,  then  the  act  of  1857  is  in  force. 
The  latter  act  was  only  repealed  by  implication,  by  the  act 
of  1863,  and  if  the  latter  act  was  void  it  had  no  effect  upon 
the  former  act.  If  we  resort  to  the  act  of  1857,  what  is 
there  in  the  present  case  to  show  that  the  capital  stock  of 
the  bank  is  not  worth  par,  irrespective  of  any  investments  by 
the  bank  in  United  States  securities  ?  Or  if  we  take  the  act 
of  1863,  what  is  there  to  show  that  any  portion  of  the  capital 
stock  is  invested  in  United  States  securities?  Prima  facie 
the  assessment  was  legal.    Let  us  again  look  at  the  case  as 
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made  by  the  bank.  Its  capital  stock  was  $104,000,  its  sar- 
plus  profits  $35,000 ;  its  real  estate  cost  $14,000.  It  owned 
$65,000  of  stocks,  other  than  United  States,  and  they  were 
deposited  in  the  bank  department,  as  security.  It  *'held 
and  owned"  United  States  securities  in  amount  more  than 
its  capital  and  surplus  profits ;  and  aU  its  other  personal 
property  did  not  exceed  the  amount  of  the  debts  it  owed.  It 
is  further  stated  that  the  bank  held  and  owned  $203,500,  in 
amount,  of  the  securities  of  the  United  States. 

It  does  not  appear  that  one  dollar  of  its  capital  stock,  or 
capital,  is  invested  in  United  States  securities.  It  does  not 
show  the  amount  of  its  deposits,  or  of  its  discounts ;  and  for 
aught  that  appears,  its  deposits  may  have  been  used  in  pur- 
chasing the  United  States  securities.  And  I  infer  that  such 
was  the  fact.  It  "held  and  owned"  United  States  securities 
larger  in  amount  than  its  capital  and  surplus.  At  one  time— . 
January  1, 1865 — it  held  and  owned  $121,000,  and  March  31, 
1865,  it  held  and  owned  $203,500.  I  see  no  reason  why  it 
should  not  have  "held  and  owned"  a  million  of  dollars  with- 
out using  one  dollar  of  its  capital  stock  or  capital.  It  was, 
of  course,  a  debtor  for  its  deposits  or  borrowed  money,  and  it 
could  therefore  state  that  all  its  other  personal  property  did 
not  exceed  the  amount  of  debts  it  owed  It  seems  to  have 
been  supposed  by  the  relator  that  if  it  made  a  case  showing 
that  it  "h^ld  and  owned"  United  States  securities  equal  in 
amount  to  its  capital  and  surplus  profits,  and  also  that  it 
owed  an  amount  equal  to  the  total  value  of  all  its  other 
personal  property,  it  could  not  be  taxed.  I  suppose  the 
relator,  in  this  view,  had  reference  to  the  statute  requiring 
the  assessors  to  set  down  in  the  assessment  roll  the  fall  veilue 
of  all  the  taxable  personal  property  of  the  person,  after 
deducting  the  Just  debts  owing  by  him,  (1  B.  S,  391.)  This 
provision  has  no  relation  to  the  taxation  of  moneyed  corpora- 
tions. By  the  theory  of  the  relator, .  a  bank  may  have 
$1,000,000  capital  stock,  with  a  million  of  dollars  of  state 
stocks  deposited  in  the  bank  department  as  security  for  its 
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circalatioii,  and  yet  escape  taxation.  If  it  has  a  million 
dollars  of  deposits,  or  borrows  that  amount,  and  then  pur- 
chases a  million  of  United  States  securities,  the  case  for 
exemption  from  taxes  is  made  out.  This  position  can  not  bo 
sanctioned.  The  bank  is  liable  to  taxation  for  its  capital 
stock,  or  its  value,  tiot  invested  in  United  States  securities. 
In  this  case  it-appears  that  the  relator  had  $120,000  United 
States  stocks  deposited  with  the  bank  department  of  the 
state,  in  addition  to  the  $65,000,  other  stocks  deposited  as 
security.  How  these  $120,000  of  United  States  stocks  were 
obtained,  does  not  appear.  It  may  be  that  a  portion  of  the 
original  capital  of  the  bank  was  invested  in  these  United 
States  stocks,  but  this  does  not  appear.  They  amount  to 
more  than  the  whole  capital  stock  of  the  bank,  and  yet  it 
has  $65,000  of  other  stocks  deposited  as  security.  The 
cotmsel  for  the  defendant  claimed  that,  in  any  view  of  the 
case,  the  bank  was  taxable  on  account  of  the  $65,000,  and 
of  this  I  have  no  doubt ;  also  on  its  surplus,  $35,000,  less 
ten  per  cent  thereof;  and  I  am  inclined  to  think  this  is  so, 
although  there  might  be  a  difficulty  as  to  this,  in  case  it 
appeared  that  a  portion  of  the  capital  stock  was  invested  in, 
and  represented  byy  United  States  securities.  The  counsel 
also  claimed  that  the  case  of  the  relator  was  defective  in  not 
showing  the  value  of  the  real  estate  owned  by  it,  and  that 
therefore  nothing  should  be  deducted  on  account  of  real 
estate.  In  this  way  he  produced  an  assessment  of  some 
$96,000.  The  criticism  as  to  the  real  estate  is,  I  think,  too 
refined.  The  statute  of  1863  uses  the  word  vcdue  of  the 
real  estate.  All  the  previous  statutes  speak  of  the  cost,  and 
what  was  paid  for  the  real  estate.  The  relator  speaks  of 
the  cost  of  the  real  estate.  It  may  not  now  be  of  the  value 
of  its  cost,  but  there  is  no  presumption  that  it  is  not ;  and 
I  think  it  fair  to  presume  that  it  is  worth,  now,  all  it  cost. 
There  was  evidently  no  intention  to  evade  the  question  of 
value,  I  prefer  to  put  our  decision  upon  the  broad  ground 
that  the  relator  has  not  made  a  case  entitling  it  to  the  writ 
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of  mandamus.  It  has  not  shown  that  any  of  its  capital 
stock  is  invested  in  United  States  securities,  or  that  it  is 
assessed  for  any  of  its  property  invested  in  such  securities. 
It  has  proceeded,  in  its  claim  for  exemption,  upon  an  entirely 
erroneous  theory.  It  has  not  established  a  clear  right  to 
the  writ,  and  the  judgment  of  the  special  term  should  be 
reversed,  and  the  writ  quashed,  with  costs. 

[Ebib  Gbitbral  Tbbx,  September  8,  1866.    Grover,  BatUA,  Jfarvm  and 
Ihrii,  Justices.] 


The  People,  ex  rel  The  Exchange  Bank  at  Lockport,  vs. 
The  Board  of  Education  of  the  Village  of  Lock- 
port. 

The  capital  of  the  Exchange  Bank  at  L.  was  $150,000 ;  the  valae  of  its  real 
estate  was  $7000;  and  its  surplus  earnings,  less  the  ten  per  cent,  were 
$41,161.16.  Its  state  stocks  and  bonds  and  mortgages  deposited  with  the 
superintendent  of  the  bank  department,  amounted  to  $18,800,  and  its  United 
States  stocks  so  deposited  amounted  to  $82,000.  Its  other  bonds  and  mort- 
gages amounted  to  $14,000.  It  held  and  owned,  in  all,  $72,000,  United  States 
stocks.  The  total  value  of  all  its  personal  property  and  effects,  exdxisire  of 
the  stocks,  bonds  and  other  securities  of  the  United  States  held  and  owned 
bj  it,  did  not  exceed  the  sum  of  $112,000,  over  and  above  the  debts  due  and 
owing  by  it.  It  was  assessed,  on  account  of  its  personal  property,  for 
$165,980.  Seld  that  the  proper  mode  of  assessment  was  adopted,  under  the 
act  of  the  legislature  of  1868,  relative  to  the  taxation  of  moneyed  corpora- 
tions, &c. ;  that  is,  by  taking  into  the  account  the  capital  stock,  the  value  of 
the  real  estate,  and  the  surplus  earnings  less  the  ten  per  cent ;  and  that  upon 
this  principle  the  assessment  was  not  excessive. 

J?i^,  also,  that  it  was  incumbent  upon  the  bank  to  show  that  the  assessment 
included,  and  operated  upon,  a  portion  of  its  property  invested  in  United 
States  securities ;  and  that  this  not  having  been  shown,  no  case  was  made 
for  a  mandamm,  directing  the  assessors  to  correct  the  assessment  roll  for  per- 
sonal property,  by  reducing  the  amount  therein,  fl*om  $165,980  to  $112,000. 

APPEAL  from  an  order  made  at  a  special  term  awarding 
a  peremptory  mandamus,  upon  the  return  to  an  altema- 
native  mandamus,  commanding  the  defendant  to  correct  the 
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assessment  roll  for  personal  property,  by  redncing  the  amount 
therein,  from  $165,980,  to  $112,000.  The  facts  appearing 
*  are :  The  capital  of  the  bank  was  $150,000.  The  value 
of  its  real  estate  was  $7000.  Its  surplus  earnings  were 
$14,151.16.  Its  state  stocks  and  bonds  and  mortgages  de- 
posited with  the  superintendent  of  the  bank  department 
amounted  to  $18,300,  and  its  United  States  stocks  so  de-  ' 
posited  amounted  to  $32,000.  Its  other  bonds  and  mort- 
gages amounted  to  $14,000.  It  held  and  owned,  in  all, 
$72,000  United  States  stocks.  The  total  value  of  all  its 
personal  property  and  effects,  exclusive  of  the  stocks,  bonds 
and  other  securities  of  the  United  States  held  and  owned 
by  it,  did  not  exceed  the  sum  of  $112,000,  over  and  above 
the  debts  due  and  owing  by  it.  The  assessment  was  for 
$165,980. 

L.  F,  BoweUy  for  the  relator. 

J..L.  Buchy  for  the  defendant. 

By  the  Oourty  Marvin,  J.  If  I  was  right  in  the  opinion 
just  read  in  ITie  People,  ex  rel.  The  Lockport  City  Bank  v. 
This  defendant y{a)  it  is  decisive  in  the  present  case.  It  is  not 
shown  that  any  portion  of  the  capital  stock  of  the  bank,  or 
the  capital  paid  in  for  the  stock,  is  invested  in  United  States 
securities.  It  does  appear  that  it  holds  and  owns  $32,000 
of  United  States  securities^  which  are  deposited  with  the 
superintendent  of  the  bank  department  as  security  for  the 
redemption  of  its  circulating  notes.  $32,000  of  this  had 
been  deposited  for  more  than  a  year  prior  to  the  assessment, 
and  $10,000  of  it  for  some  three  months.  How  these  $32,000 
are  connected  with  the  capital  stock  of  the  bank,  or  the 
capital  paid  in  and  representing  the  stock,  does  not  appear. 
They  belong  to  the  bank^  and  are  held  by  the  bank  depart- 
ment as  security  for  the  circulation  of  the  relator ;  but  its  , 

(a)  Ante,  p.  688. 
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capital  may  be  invested  mainly  in  its  discounted  bills.  Its 
capital  is  $150,000 ;  its  real  estate  only  $7000,  and  yet  all 
the  securities  deposited  in  the  bank  department  amounted 
only  to  $50,300,  and  all  its  other  bonds  and  mortgages  only  to 
$14,000.  We  have  no  account  whatever  of  its  discounts,  or 
bills  receivable,  nor  of  its  deposits.     The  case  was  not  made 

'  with  the  intention  of  showing  when  and  how  its  capital  sUxk, 
or  the  capital  originally  representing  its  stock,  were  invested ; 
but  for  the  purpose,  simply,  of  showing  that  it  held  and 
owned  $72,000  of  United  States  securities,  and  that  the 
value  of  aU  its  personal  property,  exclusively  of  this  $72,000, 
did  not  exceed  the  sum  of  $112,000,  over  and  above  the 
debts  it  owed.  This  may  well  be,  and  it  may  have  its 
entire  capital  invested  in  discounted  paper.  All  the  bonds 
and  mortgages  owned  by  the  bank,  including  the  United 
States  securities,  ma^  have  been  procured  with  moneys  de- 
posited with  the  bank  or  owned  by  it,  and  for  which  it  is 
indebted.  The  case,  and  the  decision  of  the  special  term, 
proceed  upon  the  theory  that  the  relator  could  only  be 
assessed  for  the  amount  of  its  personal  property  (excluding 
its  United  States  securities)  "  after  deducting  the  just  debts 
owing  by  him"  (it;)  thus  applying  the  provision  of  the 
Bevised  Statutes  (1  JS.  S.  391,  §  9,)  which  I  have  shown,  in 
the  case  above  referred  to,  is  not  applicable  to  corporations. 
The  counsel  for  the  defendant  has  made  a  statement  show- 
ing the  capital  $150,000;  surplus,  less  the  ten  per  cent, 
$37,035.16;  state  stocks,  bonds  and  mortgages  $32,300; 
making,  after  deducting  $7000  for  real  estate,  $212,335.16, 
as  the  value  of  the  personal  property  of  the  relator,  as  shown 
by  the  case,  excluding  the  United  States  securities;  thus 
exceeding  the  assessment  $46,355.  I  have  no  doubt  the 
proper  mode  of  assessment  was  adopted,  under  the  act  of 
1863 ;  that  is,  by  taking  into  the  account  the  capital  stock, 
the  value  of  the  real  estate,  and  the  surplus  earnings  less  the 

•  ten  per  cent ;  and  upon  this  principle  the  assessment  was 
not  excessive.    It  was  then  incumbent  upon  the  bank  to 
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show  that  this  assessment  included,  and  operated  upon,  a 
portion  of  its  property. invested  in  United  States  securities. 
It  has  not  shown  this,  and  no  case  was  made  for  a  mandamus. 
The  order  and  judgment  should  be  reversed,  and  the  writ 
quashed. 

[£bie  General  Tbbic,  September  8,  1866.    Orover,  DanidBf  Xarvm  and 
Dorw,  Jiutkt$.] 


LoFTis  Wood  vs.  The  City  of  Williamsburgh  and 

Francis  Swift. 

Where  land  is  not  in  the  actual  possession  of  the  owner,  but  is  oocnpiod  by 
tenants  or  lessees,  at  the  time  of  the  conmiission  of  trespasses  thereon,  the 
owner  can  only  recover  for  such  trespasses  as  are  ]i\jnrious  to  the  inheritance. 

Where  one  claims  land  as  having  been  convoyed  to  him  by  implication,  as  being 
a  part  of  a  street  acyoining  the  premises  described  in  his  deed,  he  can  not 
also  insist  that  the  land  is  not  subject  to  a  servitude  as  such  streot.  It  is 
only  by  assuming  that  it  is  a  street,  that  he  acquires  any  title  to  the  land 
therein.  And  being  part  of  a  street,  his  title  is  subject  to  the  easement 
over  it. 

ACTION  to  recover  damages  for  an  injury  to  property  of 
the  plaintiflF  adjoining  South  Third  street,  between  First 
street  and  the  East  river,  in  the  city  of  Williamsburgh,  and 
also  for  an  injury  to  premises  forming  the  north  half  of  the 
street,  by  the  defendant  Swift  (acting  under  a  contract  with 
the  city  to  grade  and  pave  South  Third  street.)  The  injuries 
were  caused  by  throwing  earth  upon  the  land  in  the  street, 
at  the  river,  and  filling  in  the  slip  at  the  foot  thereof.  The 
defendant  claimed  that  the  plaintiff  had  no  interest  in  the 
land  within  the  lines  of  South  Third  street,  except  subject 
to  the  easment  over  it  as  a  public  street.  That  John  Miller, 
through  whom  the  plaintiff  derived  title,  had  filed  a  map  as 
a  public  record,  showing  South  Third  street  running  through 
his  premises  to  the  river,  and  had  conveyed  lots  on  that  street 
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between  Third  and  Fourth  etreetB,  and  upon  Fourth  street 
between  South  Third  and  South  Fourth  streets -^distant  be- 
tween three  and  four  blocks  from  the  premises  in  question — 
with  reference  to  the  map,  and  had  thereby  dedica'ted  the 
land  shown  as  a  street,  as  and  for  a  public  street.  That  the 
proceedings  which  had  been  taken  by  the  city  to  open  and 
grade  the  street  were  legal ;  and  that  for  consequential  injury 
to  adjoining  property,  by  work  done  under  these  proceedings, 
the  plaintiff  could  not  recover. 

Philip  Hamilton,  referee,  having  reported,  awarding  dam- 
ages against  the  defendant  Swift  for  the  injury  done  by  grad- 
ing the  land  in  the  street  to  adjoining  property,  deciding  that 
the  proceedings  to  open,  grade,  &c.  were  irregular  for  want 
of  a  proper  petition,  and  that  there  was  no  authority  to  do 
work  thereunder;  also  reported  against  the  claim  of  the 
plaintiff  for  damage  to  the  premises  in  the  lines  of  South 
Third  street  as  laid  down  upon  the  village  map  and  map 
made  by  Miller,  on  the  ground  that  the  same  had  been  dedi- 
cated to  public  use  as  a  street  by  the  making  and  filing  of 
the  map  and  the  conveyances  referred  to ;  and  against  his 
claim  for  injury  to  adjoining  premises  not  affecting  the  inherit- 
ance, but  only  the  interests  of  tenants  of  the  premises.  The 
plaintiff,  and  the  defendant  Swift,  appealed  to  the  general 
term,  from  the  judgment  entered  on  the  report. 

P.  J.  Fishy  for  the  plaintiff. 

John  0,  Schvmahery  corporation  counsel  of  Brooklyn  (con- 
solidated with  Williamsburgh,)  for  city  of  Williamsburgh. 

By  the  Court,  Scrugham,  J.  The  lands  described  in  the 
complaint  were  not  in  the  actual  possession  of  the  plainti£^ 
but  of  his  tenants,  at  the  time  of  the  commission  of  the  acts 
of  which  he  complains ;  therefore  Jie  can  only  recover  for 
such  trespasses  as  were  injuries  to  the  inheritance ;  and  of 
course  this  right  depends  upon  his  being  seised  of  an  estate  in 
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reversion  in  the  land  upon  which  the  trespasses  were  com- 
mitted. 

John  Miller,  at  the  time  of  his  death,  owned  all  of  the 
land  described  in  the  complaint,  and  dying  intestate,  in  1848, 
it  descended  to  his  heirs  at  law,  who,  in  1850,  executed  to 
the  plaintiff  a  deed,  the  boundaries  in  which  include  only  so 
much  of  said  land  as  lies  northerly  of  the  north  side  of  South 
Third  street ;  and  unless  at  that  time  there  was  a  street  or 
road  on  the  south  side  of  the  land  described  in  the  deed,  the 
heirs  of  John  Miller  remained  the  owners  of  all  the  land 
described  in  the  complaint  which  was  not  included  in  the 
boundaries  given  in  their  deed  to  the  plaintiff ;  and,  for  aught 
that  appears,  were  such  owners  at  the  time  of  the  alleged 
wrongful  acts,  and  at  the  commencement  of  this  action. 
Thus  the  plaintiff  would  have  no  right  to  claim  tor  damages 
to  that  land.  It  is  only  by  assuming  that  at  the  time  of 
the  conveyance  to  the  plaintiff  the  land  lying  south  of  and 
adjoining  that  described  in  his  deed  was  a  street,  that  the 
plaintiff  can  claim  title  to  it,  and  we  have  no  proof  of  his 
ownership  of  this  strip  of  land,  except  such  Ab  is  affoltled  by 
the  evidence  of  its  dedication  by  John  Miller. 

This  does  not  show  that  it  was  laid  out  by  him  as  a  pri- 
vate street,  for  the  benefit  of  himself  and  those  to  whom  he 
might  grant  lands  upon  it ;  but  that  it  was  recognized  by 
him  as  part  of  one  of  the  public  streets  of  the  village  of 
Williamsburgh.  Being  part  of  a  street,  the  plaintiff's  title 
was  subject  to  the  easement  over  it,  and  the  referee  was  right 
in  awarding  only  nominal  damages  ^^  for  the  filling  in  of  the 
slip." 

The  judgment  should  be  affirmed. 

[Kings  Gbkeral  Tbrx,  December  12,  1864.    Scrughmnj  Zott,  Brown  and 
/.  F,  Bamardi  Jostices.] 
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Alfbbd  Doblok  and  Fhiletub  Doblon  vs.  The  Oitt  of 

Brooklyn. 

The  grafting  of  a  license,  by  the  officers  of  a  municipal  corporation,  to  a 
plumber  to  make  and  connect  servico  pipes  for  conducting  water  fh>m  the 
distributing  pipes  of  the  city  to  private  houses,  and  the  giving  of  a  spedal 
permit,  to  him,  to  connect  with  a  city  sewer,  under  the  direction  of  the  dtj 
inspectors,  does  not  make  the  plumber  an  officer  or  servant  of  the  city  when 
employed  by,  and  working  for,  private  parties. 

And  for  damages  occasioned  by  the  negligence  of  the  licensed  plumber,  in  not 
guarding  an  excavation  made  by  him  in  the  street,  and  leaving  a  pile  of  eardi 
thereon,  while  doing  the  work  under  such  license  and  permit,  the  dty  is  not 
responsible. 

A  municipal  corporation  is  not  liable  for  the  acts  of  its  inhabitants  in  obstruct- 
ing its  streets,  when  notice  of  such  obstruction  is  not  shown  to  have  been 
received  by  its  officers,  nor  is  presumed,  fVom  lapse  of  time. 

APPEAL  from  a  judgment  at  the  circuit,  difimissing  the 
complaint.  The  complaint  alleged:  1st.  That  the  de- 
fendants are,  and  were  at  the  times  thereinafter  mentioned, 
a  municipal  corporation  in  the  county  of  Kings,  duly  incor- 
porated in  pursuance  of  the  laws  and  constitution  of  the 

state  of  New  York.     2d.  That  on  or  about  the  10th  dav 

• 

of  July,  1861,  the  plaintiff  was  riding  along  a  public  high- 
way in  said  city,  to  wit,  along  Fleet  street,  near  Fulton 
avenue  in  said  city,  in  the  night-time,  in  a  wagon,  the  prop- 
erty of  the  plaintiffs,  drawn  by  a  horse,  attached  by  a  harness 
to  said  wagon,  also  the  property  of  the  plaintiffs.  That  said 
wagon  was  of  the  value  of  $200,  and  said  horse  was  of  the 
value  of  $800,  and  said  harness  Was  of  the  value  of  $70. 
That  said  public  highway,  to  wit,  said  Fleet  street,  was 
then  and  there  in  charge  of  said  city  as  a  public  highway. 
3d.  That  prior  to  said  10th  day  of  July,  1861,  the  defend- 
ants caused  and  permitted  a  large,  deep  and  dangerous  exca- 
vation to  be  dug  in  said  Fleet  street,  and  carelessly  and 
negligently  left  a  large  pile  and  quantity  of  earth  and  dirt 
near  thereto,  thrown  up  from  said  hole  and  excavation  in  an 
open,  exposed  and  dangerous  manner,  without  any  guard  or 
light,  on  said  10th  of  July,  so  that  the  said  horse  and  wagon, 


KINGS—FEBRUARY,  1866.  605 


Dorlon  v.  City  of  Brooklyn. 


while  being  driven  along  said  street  in  the  night-time  as 
aforesaid,  on  said  10th  day  of  July,  were  precipitated  upon 
said  pile  of  dirt  and  earth  near  said  hole  and  excavation  with 
great  violence,  and  by  reason  of  the  careless  and  negligent 
manner  in  which  said  pile  of  earth  was  then  and  there  left 
by  said  defendants  as  aforesaid  in  said  street,  and  without 
any  fault  of  the  plaintiffs,  or  either  of  them,  the  said  wagon 
was  then  and  there  overturned,  and  greatly  injured  and  broken, 
and  said  horse  was  then  and  thereby  greatly  bruised,  lamed 
and  injured,  and  said  harness  was  then  and  there  greatly 
broken  and  injured,  and  said  plaintiffs  were  thereby  put  to 
great  expense  in  keeping  said  horse  after  he  was  disabled  as 
aforesaid,  and  in  disposing  of  said  horse,  wagon  and  harness^ 
to  the  great  damage  of  the  plaintiffs,  to  the  amount  of  $986. 
Wherefore  the  plaintiffs  demanded  judgment  for  said  sum  of 
$986,  with  interest  and  costs. 

The  answer  was  a  general  denial. 

On  the  trial,  it  was  proved  that  the  plaintiff  P.  Dorlon, 
while  riding  through  Fleet  street,  a  public  street  in  the  city 
of  Brooklyn,  driving  in  a  wagon,  on  a  walk,  or  slow  trot,  on 
the  night  of  the  10th  of  July,  1861,  was  thrown  from  his 
wagon,  the  wagon  overturned  and  broken,  and  the  horse  and 
harness  injured,  by  running  upon  a  pile  of  earth,  in  the 
street.  The  earth  was  left  in  the  street  by  one  Beed,  a 
plumber,  who  was  doing  work  for  some  private  parties.  He 
had  the  usual  license  from  the  board  of  water  commissioners 
of  the  city,  "to  make  and  connect  service  pipes,  for  conduct- 
ing water  to  houses  and  tenements,  with  the  distributing 
pipes  in  this  city,  after  said  pipes  have  been  tapped ;"  the 
licentiate  to  comply  with  aU  regulations  of  the  board  "re- 
garding the  introduction  and  use  of  water,''  and  a  permit  in 
the  usual  form  to  make  connection  with  the  city  sewer  at  the 
place  in  question,  according  to  the  r^ulations  of  the  board 
"respecting  sewers."  "The  work  to  be  done  under  the  direc- 
tion of  the  engineer  and  inspector  of  sewers ;"  a  bond  being 
given  that  the  plumber  "  shall  indemnify  and  save  harmless 
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the  city  of  Brooklyn,  and  the  commissioners,  of  and  from  aU 
accidents  and  damages''  consequent  upon  the  doing  of  the 
work,  opening  the  street,  and  for  not  complying  with  the  roles 
and  regulations  of  the  commissioners. 

The  plaintifiis  having  rested,  the  defendants  moved  for  a 
dismissal  of  the  complaint,  on  the  ground  that  the  negligence, 
if  any,  was  the  negligence  of  the  plumber,  for  which  they 
were  not  responsible,  and  because  it  had  not  been  shown  that 
any  notice  had  been  given  to  them  that  the  street  was  ob- 
structed, or  that  sufficient  time  had  expired  for  the  defend- 
ants to  acquire  knowledge  of  such  obstruction. 

The  motion  was  granted,  and  the  plaintiffs  moved  for  a 
new  trial,  which  was  denied;  whereupon  they  appealed  to 
the  general  term. 

*  ^ 

JoJin  WinslotVy  for  the  appellants. 

John  G.  Schumakery  (corporation  counsel)  for  the  respond- 
ents. I.  1.  The  defendants  are  not  liable  for  the  injuries  which 
the  plaintiffs  sustained.  The  negligence,  if  any^  was  that 
of  the  plumber.  Reed,  who  was  employed  by  a  third  party, 
the  owner  or  occupant  of  a  house  in  Fleet  street.  Beed 
was  no  servant  or  employee  of  the  defendants.  The  defend- 
ants, in  licensing  the  plumber,  did  not  make  him  their  ser- 
vant. (1  Eng.  L,  and  Eq.  K  47&-480.  8  id,  479.  Blokt 
V.  Ferris,  5  N.  T.  Rep,  48.  Pack  v.  The  Mayor,  dc.  4  Seld, 
122.)  2.  If  the  cause  of  the  accident  was  the  manner  in 
which  the  work  was  carried  on  by  the  laborers,  then  their 
immediate  employer,  and  he  only,  was  liable  for  the  injury. 
(See  Storrs  v.  Oity  of  Utica,  17  N,  F.  Rep.  108 ;  Kelly  v. 
Mayor,  dc.  of  New  York,  1  Kern.  432 ;  Pack  v.  Mayor, 
dc.  4  Seld.  222 ;  Blake  v.  Ferris,  5  N.  Y.  Rep.  48 ;  Over- 
ton  V.  Freeman,  8  Eng.  L.  and  Eq.  Rep.  4tJ%.)  In  this  caae, 
the  dirt  was  thrown  up  so  high  that  the  carriage  and  horse, 
in  passing  over  it,  were  turned  over.  3.  To  decide  that  the 
defendants  are  liable,  would  be  equivalent  to  deciding  that 
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the  plumber,  whose  laborers  and  servants  piled  up  the  dirt 
which  caused  the  injury,  was  not  liable.  He  is  undoubtedly 
liable,  and  there  can  not  be  two  responsible  superiors  for  the 
same  transaction.  (Reedie  v.  Northwestern  B.  B,  Co.,  pttb- 
lished  in  the  monthly  Law  Bep.  new  aeries,  1850.  Bapson 
T.  Cubitt,  9M.&W.  709.  Quarman  v.  Burnett,  6  id,  497.) 
II.  The  Court  of  Appeals  have  held  that  though  a  muni- 
cipal corporation  is  liable  for  injuries  resulting  from  not 
keeping  its  streets  in  repair,  yet  it  is  not  responsible  for  the 
acts  of  its  inhabitants  who  create  a  nuisance  by  throwing 
obstructions  upon  the  streets.  {Griffin  v.  The  Mayory  dkc.  of 
New  Torky  9  N,  Y,  Bep,  456.)  In  any  event,  the  city  would 
not  be  liable  simply  from  the  fact  that  a  defect  in  the  high-r 
way  existed.  The  foundation  of  the  action  is  negligence  on 
the  part  of  the  city  authorities ;  therefore  some  neglect  of 
duty  must  be  proved.  In  this  case  it  is  not  shown  that 
notice  of  the  obstruction  complained  of  had  been  brought  to 
the  authorities,  or  that  notice  could  be  presumed  from  the 
length  of  time  that  the  nuisance  had  existed.  It  is  not 
shown  to  have  existed  a  day,  or  even  an  hour,  before  the 
accident.  {McGinity  v.  Mayor,  &c,  of  New  York,  5  Duer, 
674.    HaH  v.  City  of  Brooklyn,  36  Barh,  226.) 

By  the  Court,  Scrugham,  J.  The  excavation  was  made 
and  the  earth  placed  on  the  street  in  the  course  of  work  per- 
formed by  the  plumber,  Beed,  under  a  private  contract  with 
the  owner  of  a  house  on  Fleet  street,  to  connect  the  waste 
pipes  of  the  house  with  the  public  sewer.  It  was  not  a  city 
improvement,  or  work  performed  for  or  under  the  employ- 
ment of  the  defendant  The  license  issued  to  Reed  by  the 
water  commissioners  did  not  make  him  a  public  officer  of  the 
city,  nor  did  the  permission  to  connect  the  waste  pipe,  from 
the  house,  with  the  public  sewer,  establish  any  such  relation, 
between  him  and  the  defendant,  as  would  render  it  respon- 
sible for  injuries  resulting  from  his  negligence. 

The  sewers  are  the  property  of  the  defendant,  and  the 
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water  commissioners  have  charge  of  them,  as  its  officers. 
Great  injury  would  result  to  them  from  unskillful  workman- 
ship in  connecting  them  with  pipes  from  private  houses ;  and 
it  is  to  guard  against  this,  by  inspection,  and  to  make  sure 
that  no  such  work  shall  be  done  except  by  those  skilled  in  its 
performance,  that  the  rule  of  the  water  commissioners  forbids 
its  being  done  by  persons  not  licensed  by  them  to  perform  it, 
nor  by  those  persons,  except  upon  special  permission. 

By  reference  to  these  rules  at  will  be  found  that  erery 
plumber  applying  for  license  must  furnish  the  board  with  a 
satisfactory  certificate,  signed  by  at  least  two  licensed  plumb- 
ers of  Brooklyn,  that  the  applicant  is  known  to  them  as  a 
person  regularly  educated  to  the  business,  and  in  every  way 
qualified  to  receive  a  license.  Upon  this,  and  upon  furnish- 
ing the  requisite  bond,  the  plumber  receives  his  license,  which 
is  nothing  more  than  a  certificate  that  the  commissioners, 
approving  of  his  competency,  are  willing  that,  under  their 
r^ulations,  he  dp  the  work  therein  specified.  This  is  not 
the  work  of  the  city,  but  of  private  individuals — the  owners 
or  occupants  of  houses  and  tenements.  It  is  done  for  their 
benefit,  and  at  their  expense.  The  license  can  in  no  sense  be 
considered  an  employment  by  the  city,  of  the  plumber  receiv- 
ing it.  In  this  case  the  acts  of  the  plumber,  in  digging  the 
excavation  and  placing  the  earth  in  the  street,  were  lawful, 
as  he  had  obtained  permission  to  make  the  connections ;  but 
as  these  were  obstructions  in  the  street  which  necessarily 
rendered  it  unsafe  for  night  travel,  it  was  his  duty,  or  that 
of  his  employer,  to  take  such  precautions  as  would  avert  the 
danger.  This  might  have  been  done,  by  sufficient  guards  or 
lights,  and  the  omission  to  adopt  such  sufficient  precautions 
was  the  negligence  which  was  the  immediate  cause  of  the 
accident. 

The  water  commissioners  knew  that  the  work  was  in  pro- 
gress, but  there  is  no  evidence  that  they,  or  any  other  officers 
of  the  city,  knew,  or  had  notice,  that  those  whose  work  it 
was  had  been  guilty  of  this  negligence,  and  they  were  not 
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bound  to  presume  it.  They  exercised  no  control  over  the 
work,  except  such  as  is  necessary  for  the  protectiou  of  the 
sewers,  and  the  declaration  in  their  certificate  of  permission, 
that  the  work  is  to  be  done  under  the  direction  of  the  engi- 
neer and  inspector  of  sewers,  has  reference  only  to  this.  The 
inspection  for  wliich  their  rules  provide,  is  only  of  the  plumb- 
ing work  and  material. 

I  see  no  reason  why  the  judgment  dismissing  the  complaint 
should  be  diiAurbed.  The  judgment  and  order  denying  a  new 
trial  should  be  affirmed  with  costs. 

[Km  as  Qbxtbbal  Tsbm,  Febrnary  12, 1866.    Serugham,  Lott^  and  /.  F,  Bar^ 
nardf  JuBtioes.] 


Maby  O'Hara  vs.  Corkeliub  Dever  and  another,  executors 
of  Peter  O'Hara,  deceased,  and  others. 

A  derise  and  bequest  of  all  the  rest,  residue  and  remainder  of  the  testator's 
estate,  both  real  and  personal,  to  his  two  children,  "  subject,  nevertheless,  to 
the  dower  and  thirds  "  of  his  wift,  gives  the  widow  no  interest  in  the  per- 
sonal property. 

THIS  is  a  case  made  for  the  purpose  of  obtaining  a  con- 
struction by  this  court,  of  a  clause  in  the  will  of -the  late 
Peter  O'Hara,  who  died  at  Brooklyn,  in  the  year  1863,  leav- 
ing a  valuable  estate,  estimated  to  be  worth  two  hundred 
thousand  dollars,  one  half  of  which  consisted  of  real  estate 
and  the  other  half  of  personal  property.  The  personal  estate 
comprised  leasehold  interests,  under  the  Brookljni  Benevolent 
Society,  to  the  extent  of  about  seventy  per  cent  thereof,  leav- 
ing a  balance  of  about  thirty  thousand  dollars  in  cash  and 
stocks.  He  left  him  surviving  a  widow  and  three  children, 
and  to  them  left  his  estate,  by  a  will  which  was  duly  proved 
before  the  surrogate  of  Kings  county.  He  devises  to  his 
widow,  the  plaintiff  herein,  the  house  in  which  they  resided. 
Vol.  XL VI.  39 
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with  the  furniture.  He  provides  for  one  of  his  children,  a 
son^  Jean  Baptiste  O'Hara^  an  annuity  of  seven  hundred  and 
fifty  dollars  during  life^  and  charges  it  upon  his  whole  estate, 
and  then  disposes  of  the  residue  of  his  property  to  his  two 
other  children,  subject  to  the  dower  and  thirds  of  his  wife, 
in  the  following  manner:  ^^I  give,  bequeath  and  devise  all 
the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  to  my  son  Edward  Lawrence  O'Hara,  and  daughter 
Cecelia  A.  O'Hara,  to  be  devided  between  them,  share  and 
share  alike,  subject,  nevertheless,  to  the  dower  and  thirds  of 
my  wife,  Jlary  O'Hara, 

Jean  Baptiste  O'Hara,  one  of  the  legatees  named  in  said 
will  has  since  died.  Cecelia  A.  O'Hara,  another  of  said 
legatees  and  devisees,  died  on  the  5th  day  of  May,  1865, 
unmarried,  under  age  and  without  issue,  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probate  by  the 
surrogate  of  Kings  county  as  a  will  of  personal  estate,  and 
letters  testamentary  were  duly  granted  thereon  to  Jamea 
Sullivan  as  her  sole  executor.  On  the  settlement  of  the 
accounts  of  the  executors  of  the  said  Peter  O'Hara,  before 
the  surrogate  of  Kings  county,  the  said  Mary  O'Hara,  the 
widow  of  said  Peter  O'Hara,  claimed  that  under  and  by 
virtue  of  the  said  will,  she  was  entitled  to  one  third  part  of 
all  of  the  personal  estate  of  said  Peter  O'Hara  remaining 
after  the  paj'ment  of  his  debts  and  the  legacies  in  said 
will  mentioned.  The  said  Edward  Lawrence  O'Hara  claims 
that  he  is  entitled  to  one  half  of  the  surplus  of  said  personal 
estate  remaining,  after  the  payment  of  his  debts  and  the  said 
legacies.  The  said  James  Sullivan,  as  executor  of  the  last 
will  and  testament  of  Cecelia  O'Hara,  submits  the  determina- 
tion of  the  question  to  the  considemtion  of  the  court 

By  the  recommendation  of  the  surrogate  of  Kings  county, 
the  question  in  difference  was  submitted  to  the  Supreme  Court, 
at  general  term. 

The  question  presented  for  the  determination  of  this  court 
arises  under  the  foregoing  clause  of  the  will :  Whether  the 
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plaintiff  is  debarred  by  the  devise  therein  contained,  of  her 
right  to  one  third  part  of  the  surplus  of  the  personal  estate 
of  her  said  husband,  remaining  after  payment  of  his  debts 
and  testan^entary  expenses. 

H.  C,  Murphy  and  Alex,  McCue,  for  the  plaintiff.  I.  The 
right  of  the  widow  to  one  third  of  the  surplus  of  the  per- 
sonal estate  of  which  her  husband  died  possessed,  accrued  to 
her  on  her  marriage,  subject  to  be  divested  only  by  express 
disposal  by  him,  by  will  to  other  persons.  The  statute  of 
distributions,  which  is  a  copy  of  the  English  statute  on  this 
subject,  does  not  create  this  right,  but  only  regulates  the 
administration  of  the  personal  estate  in  conformity  with  the 
common  law,  by  which  her  thirds  in  the  personal  property 
was  originally  as  undevisable  by  her  husband  as  her  dower, 
and  which  was  subsequently  modified  only  so  as  to  give  the 
husband  the  power  to  dispose  of  it  by  will.  Hence  the  inten- 
tion of  the  testator  to  deprive  her  of  this  right  must  be 
expressed  in  the  will,  either  by  explicit  language  disposing 
of  it,  or  by  other  provisions  clearly  denoting  such  intention, 
which  do  not  exist  in  this  will.     (2  Black,  Com,  32.) 

II.  The  language  of  the  will,  fairly  interpreted,  expressly 
reserves  this  right  of  one  third  of  the  personalty  to  the  plain- 
tiff, by  the  expression  reserving  to  her  dower  and  thirds. 
Dower  is  never  expressed  by  thirds  alone.  It  has  a  fixed 
determinate  meaning  at  common  law,  which  never  uses  the 
word  "thirds"  in  its  place.  Thirds,  or  third  part,  on  the 
other  hand,  as  applied  to  the  estate  of  a  decedent,  is  the  only 
word  used  in  the  statutes^  in  connection  with  the  right  of  the 
widow  to  that  portion  of  the  personal  estate.  If  it  be  ever 
loosely  used  elsewhere,  synonymously  with  dower,  it  is  always 
disjunctively^  "  dower  or  thirds,"  which  indicates  a  special 
meaning.  It  is  never  used  conjunctively  with  dower,  as 
"  dower  and  thirds,"  except  in  connection  with  the  personal 
estate,  as  in  the  present  instance.  (2  Roberts  on  Wills, 
Am,  ed.  143.)     ClerVs  Assistant,  {Buggies')  148.     Smith 


^ 
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V.  Smithy  5  Veset/y  Jr.  189.  Palmer  v.  Foorhiny  35  Barb, 
479.    3  if.  S.  183,  5<A  cd.) 

III.  The  rale  of  construction,  both  in  England  and  this 
country,  requiring  a  meaning  to  be  given  to  every  word  in  a 
will,  where  it  can  be  given  consistently  with  the  intention  of 
the  testator,  seems  conclusive  in  this  case.  The  words  "dower 
and  thirds ''  denote  something  additional  to  dower,  and  prop- 
erly and  reasonably  the  words  "and  thirds"  must,  therefore, 
be  applied  to  the  "personal  estate,"  which  forms  a  part  of  the 
devise,  and  be  construed  to  restrict  its  disposal.  An  inten- 
tion of  the  testator,  after  bequeathing  the  personal  property, 
to  express  a  reservation  of  this  right  of  his  wife,  could  hardly 
have  been  expressed  in  any  more  explicit  way,  without  a 
great  redundancy  of  language.  If  this  construction  *be  not 
given,  then  the  words  "and  thirds"  have  no  meaning,  for 
the  word  "dower,"  of  itself,  expresses  all  that  was  intended 
in  regard  to  the  real  estate.  (2  Jarman  on  WilUy  526, 
Am.  ed.  743,  Eng.  ed.  rule  16.  Doe  v.  Sawdingy  2  Bam. 
&  Adol.  448.  Dawes  v.  Swany  4  Mass.  R.  208.  ParsoM 
v.  WinalotOy  6  id.  175.     Doe  v.  Greeny  2  Jur.  859.) 

!¥..  There  is  no  intention  expressed  in  the  will,  on  the 
part  of  the  testator,  to  deprive  the  plaintiff  of  her  interest 
in  his  personal  estate,  and  she  is  therefore  entitled  to  have 
and  receive  one  third  of  such  personal  estate  remaining  after 
the  payment  of  his  debts  and  testamentary  expenses. 

\  

"JD.  P.  Barnard  and  Edward  Pear  sally  for  Edward  Law- 
rence O'Hara.  I.  The  widow  of  Peter  O'Harra  can  claim 
no  x)art  of  the  surplus  of  the  personal  estate  of  the  deceased 
under  2  Revised  StatuteSy  96,  section  75,  because,  1st.  The 
deceased  did  not  die  intestate.  2d.  The  whole  surplus  was 
bequeathed  to  his  two  children,  Edward  and  Cecelia. 

II.  The  testator  has  expressly  disposed  of  all  the  surplus 
of  his  personal  property  to  his  two  children,  Edward  and 
Cecelia,  and  there  is  noting  in  the  bequest  from  which  it  can 
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be  impUed  that  he  intended  to  give,hi8  widow  one  third  of 
his  personal  estate.  (2  Jarman  on  WiUs,  742.  OoUeton  r. 
GaHh,  6  Sim.  19.) 

III.  The  expression,  ^^  subject  to  the  dower  and  thirds 
of  my  wife  Mary  O'Hara/'  can  not  be  constraed  into  creat- 
ing a  beqaest  of  one  third  of  the  personalty.  1st.  Because, 
had  he  intended  to  give  her  more  of  the  personal  property 
than  was  specifically  b^ueathed  to  her,  he  could  have  used 
more  apt  words  than  subjecty  which  means  a  burthen,  or  a 
description  of  the  incumbered  condition  of  the  property. 
2d.  The  words  '^  dower  and  thirds"  are  generally  used  in 
reference  to  real  estate  only.  {McCalVa  Clerk's  Aaaistawtj 
157,  556, 2d  ed,)  3d.  A  devise  of  lands  subject  to  a  mort- 
gage or  incumbrance,  in  England,  does  not  throw  any  charge 
on  the  lands  to  pay  the  debt,  or  exonerate  the  personal  estate 
of  the  testator  therefrom.  (2  Jarman  on  WillSy  553. 
Serh  V.  St.  Elroy,  2  P.  Wms.  386.)  4th.  The  testator,  in 
the  use  of  the  words  subject  to  the  dower  and  thirds  of 
his  wife,  refers  to  something  belonging  to  her  which  he  had 
no  right  to  dispose  of  5th.  Even  if  the  testator  was  ofjbhe 
mistaken  opinion  that  the  law  gives  his  wife  one  t}pRt^]Q;lie*>) 
personalty,  she  can  not  take  any  imder  this  ynS.-  'So^Tl^e  > 
was  of  the  opinion  that  she  was  entitled  to  dower  in  •  tf^^V  ^. 
houses  or  leasehold  premises.  **    '  V 

IV.  There  is  nothing  in  the  surrounding  cii^cUmstance^  fS^J 
the  testator  to  lead  to  the  inference  that  he  intended  or  6ven^^4^ 
des^fed  to  give  his  wife  one  third  of  his  persoipal  ,s^9M^. 

1st.  He  gave  her  a  dwelling  house  and  all  the  furniture 
therein.  2d.  She  was  entitled  to  dower  in  $100,000  of  real 
estate.  3d.  She  had  no  children  to  support  out  of  her  income. 
4th.  It  does  not  appear  that  the  wiU  was  drawn  by  one 
incompetent  to  express  in  words  the  intention  of  the  testator. 
y.  It  is  insisted  on  behalf  of  Edward  Lawrence  O'Hara, 
that  he  is  entitled  to  judgment  for  one  half  of  the  surplus 
of  the  personal  estate. 
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By  the  Courts  J.  F.  Barnard,  J.  The  husband  of  the 
plaintiff  died,  leaving  a  will,  and  therein  bequeathed  the 
\frhole  surplus  of  his  personal  estate  remaining  after  the  pay- 
ment of  debts  and  legacies,  and  the  plaintiff  is  entitled  to  no 
share  of  such  estate,  unless  it  is  obtained  by  the  terms  of 
the  will  itself.  The  testator,  by  the  fifth  clause  of  his  will, 
bequeathes  and  devises  all  the  rest^  residue  and  remainder  of 
his  estate,  both  real  and  personal,  to  his  two  children,  '^sub- 
ject nevertheless  to  the  dower  and  thirds  of  my  wife,  Mary 
O'Hara." 

This  clause  presents  two  questions.  Do  the  words  dower 
and  thirds  have  reference  to  the  real  estate  only ;  and  if  they 
can  fairly  be  construed  to  refer  to  both  real  and  personal 
property^  what  rights  did  the  widow  get  under  them  in  the 
personal  property  bequeathed  by  this  clause.  I  am  satisfied 
that  the  word  thirds  has  no  reference,  in  this  clause,  to  the 
personal  property.  If  the  widow  was  entitled  to  distribn* 
tion,  as  in  case  of  intestacy,  she  would  take  absolutely  one 
third  of  the  personal  property*  The  clause  in  question  gives 
all  his  real  and  personal  property  to  his  children,  ^^to  be 
divided  detween  them,  share  and  share  alike/'  subject  to  the 
dower  and  thirds  of  his  wife,  Mary  O'Hara.  It  seems  to 
me  quite  improbable  that  the  testator  intended  that  his  per-^ 
sonal  property  was  to  be  divided  in  three  parts,  from  this 
language.  The  gift  is  subject  to  the  dower  and  thirds, 
burdened  with  a  recognized  legal  lien  and  right,  and  such  an 
estdte  Could  only  exist  as  to  the  real  estate.  She  ha^  no 
claim  to  the  personal  estate,  except  by  this  will.  The  will 
has  not  given  it,  except  by  this  clause,  and  the  clause  refers 
to  dower  and  thirds  as  an  existing  thing,  subject  to  which 
this  estate  is  given. 

If  the  words  can  be  construed  to  refer  to  real  and  per- 
sonal property,  then  I  think  they  are  not  sufficient  to  bequeath 
any  portion  of  the  personal  estate.  The  gift  to  the  children 
is  absolute,  subject  to  the  plaintiff's  thii^ds.  She  had  no 
thirds.     The  testator  has  failed  to  convey  to  her  any  interest, 
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and  the  gift  to  his  ohildren,  subject  to  a  claim  which  had  no 
existence,  is  an  absolute  gift. 

I  think  the  plaintiff  not  entitled  to  any  interest  in  the  per- 
sonal property,  under  the  fifth  clause  of  the  will  of  the  de- 
ceased, and  that  distribution  is  to  be  made  to  the  children 
of  the  deceased)  share  and  share  alike,  as  named  in  that 
clause,  by  their  representatives. 

Judgment  accordingly. 

[EixoB  Obztbbal  Tbbh,  February  12, 1866.    Serughmn^  7.  F,  Sanmrd  and 
ZoU,  JuBticeB.] 
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Where  a  Judgment  was  entered,  in  a  jostioe's  court,  on  the  14th  day  of  Novem- 
ber, and  the  plaintiff  served  a  notice  of  appeal,  on  the  justice,  on  the  4th  day 
of  December,  and  upon  the  defendant's  attorney  (the  defendant  being  a  non- 
resident of,  and  absent  ft-om,  the  county)  on  the  5th  day  of  December;  Seid 
that  the  notice  was  not  served  on  the  defendantj  in  time,  as  the  time  for  ap- 
pealing expired  with  the  4th  day  of  December. 

AJUGDMENT  in  favor  of  tne  defendant  against  the 
plaintiff,  for  costs,  was  entered  in  a  justice's  court  in 
'  Chemung  county,  on  the  14th  day  of  November,  1865.  The 
plaintiff  served  notice  of  appeal  from  such  judgment,  upon 
the  justice,  on  the  4th  day  of  December,  1865,  and  upon 
the  respondent's  attorney,  (the  respondent  being  a  non-resi- 
dent of,  and  absent  from,  the  county,)  on  the  5th  day  of 
December,  1865.  The  county  court  of  Chemung  county 
dismissed  the  appeal,  on  the  ground,  as  is  alleged,  that  the 
notice  of  appeal  was  not  served  on  the  respondent  in  time,  (a.) 
This  is  an  appeal  from  such  order  of  the  Chemung  county 
court. 


(a)  The  Code  (^  853)  requires  noUce  of  appeal  to  be  served  "  within  twenty 
days  after  Judgment" 
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Dailey  dk  Backman,  for  the  appellants. 
Christie  dk  Barlow^  for  the  respondents. 

By  the  Courty  Bqabdman^  J.  The  notice  was  not  s^ved 
in  time.  The  day  on  which  judgment  was  entered  by  the 
justice  should  not  be  counted.  That  would  leave  sixteen 
days  in  November,  and  four  days  in  December,  within  which 
the  plaintiff  might  have  served  his  notice.  That  time  ex- 
pired with  the  4th  day  of  December,  and  service  on  the  5th 
was  too  late,  and  worthless.  (Phelan  v.  Douglass^  11  How. 
193,  and  cases  cited.) 

The  case  of  Oallt  v.  Finch,  (24  How.  195,)  is  not  in  point, 
because  the  court  there  hold  that  the  time  did  not  b^in  to 
run  in  that  case  untU  the  order  appealed  from  had  been  en- 
tered with  the  clerk,  which  was  on  the  27th  day  of  May, 
and  that  notice  of  such  order  before  it  was  entered  was  a 
nullity.  The  aj^eal  was  taken  on  tlie  27th  of  June,  the 
last  of  the  thirty  days  allowed  for  an  appeal,  in  that  case. 

The  order  of  the  Chemung  county  court,  dismissing  the 
appeal  in  this  action,  must  be  affirmed,  with  $10  costs. 

[Bboomb  Qshb&al  Tbbk,  Biay  8, 1866,    Parker^  Xaatm^  Bekom  and  Amt^ 
fiuan,  Justices.] 


■♦•♦- 


I 

Sanderson  vs.  Goodrich. 

An  agreement,  by  the  lessee  of  a  hotel,  to  lease  to  another  the  bar  of  the  hotel 
and  to  sell  to  hun  the  right  to  sell  Uqnors  under  his  (the  lessee's)  lioense,  is 
illegal  and  void,  as  providing  for  a  violation  of  the  law ;  and  as  between  the 
parties  thereto,  it  can  not  be  enforced. 

Nor  can  a  promissory  note,  given  as  a  part  of  the  consideratioo  of  snch  an 
agreement,  be  enforced  by  one  who  took  the  sstne  with  full  knowledge  of  the 
terms  and  purpose  of  the  agreement,  and  who  was  aiding  and  assisting  in 
carrying  it  out. 
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Such  a  holder  stands  m  the  same  position  the  lessee  wonld  have  occupied,  had 

he  taken  the  note,  and  sued  upon  it ;  and  has  no  greater  right  to  recorer  npon 

it  than  the  lessee  would  have  had. 
Besides ;  in  taking  the  proceeds  of  the  void  contract,  with  ftUl  knowledge  of, 

and  acting  in,  the  transaction,  the  holder  hecomes  a  party  to  it,  and  for  that 

reason,  also,  he  should  not  be  allowed  to  recover. 
Where  a  part  of  the  consideration  of  an  agreement  is  legal  and  Talid,  and  a 

part  illegal  and  void,  it  may  be  enforced,  provided  the  several  undertakings 

are  distinct,  so  that  what  is  legal  may  be  separated  firom  what  is  illegal. 
But  where  the  consideration  to  be  paid  is  a  gross  sum,  without  the  means  of 

separating  or  distinguishing  the  good  firom  the  bad^  an  action  will*  not  lie 

upon  a  promissory  note,  given  for  the  consideration. 

THE  plaintiff,  who  was  the  owner  of  a  hotel,  rented  it  to 
one  Shutes  for  one.  year  from  April  1,  1861.  Shutes 
obtained  a  license  to  sell  liquors,  which  expired  May  21, 1862. 
In  June,  while  Shutes  was  keeping  the  hotel,  he  made  a 
written  agreement,  the  contents  of  which  were  fully  known 
to  the  plaintiff,  with  the  defendant,  by  which,  in  considera- 
tion of  $200,  Shutes  leased  to  the  defendant  the  bar  of  the 
hptel  until  the  first  of  April,  1862,  sold  to  the  defendant  the 
right  to  sell  liquors  under  his  (Shute's)  license  as  fully  as  he 
could  do,  for  the  same  time,  and  agreed  to  board  the  defend- 
ant until  April  1.  The  note  in  suit,  for  $150,  was  given 
by  the  defendant  to  the  plaintiff  as  a  part  of  said  consider- 
ation of  $200,  in  payment  of  so  much  rent  due,  or  to  grow 
due,  on  the  plaintiff's  lease  to  Shutes,  but  Shutes  was  not 
released  from  his  liability  for  such  rent.  This  action  is 
brought  to  recover  the  amount  of  said  note  for  $150.  The 
referee  found  the  consideration  thereof  illegal,  and  judgment 
for  costs  was  entered  in  favor  of  the  defendant ;  from  which 
an  appeal  was  taken  to  this  court. 

E.  Gountrymatiy  for  the  plaintiff 

.  N.  O,  Moah.  for  the  defendant. 

By  the  Courty  Boardman,  J.    Illegallity  of  a  contract, 
when  it  is  capable  of  a  l^al  construction,  is  not  to  be  pre- 
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sumed,  (34  Barb.  533 ;)  and  I  first  thought  this  contract 
might  bo  60  read  as  to  constitute  a  lease  of  the  bar,  a  con- 
tract to  board,  and  a  covenant  that  Shutes  would  not  sell 
liquor  under  his  license  to  compete  with  Goodrich,  who 
should  have  the  whole  business,  notwithstanding  the  old 
license.  But  the  language  of  the  contract  is  too  broad  and 
explicit  to  allow  of  such  innocent  construction.  It  must  be 
held  that  the  contract,  in  providing  for  a  violation,  of  the 
law,  was  illegal  and  void,  and  as  between  Shutes  and  Grood- 
rich,  could  not  have  been  enforced. 

The  plaintiff  stands  in  no  better  situation  than  Shutes. 
The  evidence  satisfies  me,  as  it  did  the  referee,  that  the 
plaintiff  knew  the  terms  of  the  contract^  before  he  took  the 
note.  If  he  did,  he  became  a  party  to  the  illegal  contract, 
and  can  not  enforce  payment  of  the  note.  He  not  only  knew 
the  purpose  for  which  the  arrangement  was  made,  but  was 
aiding  and  assisting  in  carrying  it  out. 

The  appellant*s  counsel  claims  that  the  instrument  was 
hot  void  in  toto^  because  part  of  the  consideration — the  lease 
and  the  contract  to  board — were  legal  and  valid.  That 
might  be  true  if  the  several  undertakings  were  distinct,  so 
that  what  was  legal  could  be  separated  from  what  was  illegal. 
{Curtis  V.  Leaviti,  15  N,  Y.  Rep.  12,  14,  96.)  But  the 
difficulty  here  is,  that  it  is  impossible  to  divide  this  $200, 
and  know  what  part  of  it  is  applicable  to  the  legal  and  what 
to  the  illegal  portions  of  the  contract.  The  consideration  to 
be  paid  is  a  gross  sum,  without  the  means  of  separating  or 
distinguishing  the  good  from  the  bad.  In  such  case  an 
iaction  will  not  lie.  {Rose  v.  TruaXy  21  Barb.  361.  Brown 
V.  Browrtj  34  id.  533.)  The  plaintiff's  position  forbids 
the  application  of  the  rule  laid  down  in  Tracy  v.  Talmage^ 
(14  N,  Y.  Rep.  162.)  He  stands  in  the  same  position  as 
Shutes  would  have  stood  in  if  he  had  taken  the  defendant's 
note,  and  had  sued  upon  it.  The  plaintiff  knew  what  it  was 
given  for,  and  that  it  was  void  for  want  of  a  legal  consider- 
ation ;  that  it  was  made  for  him,  and  that  he  parted  with 
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no  consideration  for  it.  Under  such  circamstances  the  plain*- 
tiff  has  no  greater  right  to  recover  than  Shutes  would  have 
had.  Besides,  in  taking  the  proceeds  of  the  void  contract 
with  full  knowledge  of,  and  acting  in,  the  transanction,  he 
became  a  party  to  ity  and  for  that  reason  also  should  Hot  be 
allowed  to  recover; 

Having  thus  determined,  upon  the  merits  of  this  case, 
that  the  plaintiff  is  not  entitled  to  recover,  it  is  unnecessary 
to  examine  the  various  exceptions  on  the  part  of  the  plaintiff 
to  the  admission  or  rejection  of  evidence.  Whatever  might 
be  the  result,  it  could  not  affect  the  final  disposition  of  the 
case. 

The  judgment  should  be  afSrmed  with  costs. 

[Brooms  Gbnebal  Tebx,  May  8, 1866.    Parker,  Makn,  Bakoni  and  Board^ 
mm,  JnsUces;] 


Thb  People,  ex  ret  Ebenezer  B.  Waldron,-  vs.  1)akiel  A; 
Carpenter,  sheriff,  &c.  and  Simeon  A.  Benton. 

tniere  the  sammons  was  for  money,  only,  and  the  complaint  followed  the  sum- 
mons, claiming  to  recover  the  value  of  two  promissory  notes  taken  by  the 
defendant  from  the  wife  Of  the  plaintiff;  tfnd  there  was  no  allegation  thai 
the  notes  were  taken  illegally,  wrongfully  or  improperly,  nor  that  they  had 
been  wrongfully  converted  or  deUuned ;  Hdd  that  the  action  was  not  an  action 
for  a  tort,  so  as  to  authorize  an  execution  to  be  issued  against  the  body,  on  a 
judgment  for  costs  upon  a  dismissal  of  the  complaint. 

The  obtaining  and  issuing  of  an  order  of  arrest  will  not  have  the  effect  to  fix 
the  character  of  the  action,  unless  the  order  is  9arved  upon  the  defendant 

A  remedy  does  not  attach  to  a  contract,  or  a  right,  but  may  be  repealed  or 
modified.  And  a  statute  altering  the  remedy  given  by  a  former  statute  sim- 
ply changes  the  mode  in  which  a  contract,  or  a  right,  may  be  enforced. 

Where  the  return  to  a  writ  of  hahtat  eorpua  shows  a  regular  execntibn  issued 
upon  the  Judgment  of  a  competent  tribunal,  and  such  return  is  not  traversed 
or  denied  in  the  manner  required  by  law,  (8  R.  8.  bth  ed,  889,  (  64,)  evidence 
to  contradict  the  return  is,  nevertheless,  admissible  if  no  objection  is  made, 
at  the  time,  that  no  traverse  baa  been  Interposed. 
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And  if  such  eTidence  ia  offered,  and  coosldered  by  the  Judge,  and  his  dedson 
has  been  rendered  thereon,  without  objecUon,  it  will  be  too  late  for  the 
defendant  to  raise  the  objection  on  a  certiorari  to  reyiew  the  proceedings 
before  the  judge. 

rpHE  petition  in  this  case  shows  that  Waldron  sued  Beaton 
1  in  an  action  for  the  recovery  of  money  only,  under  sub- 
division  1,  section  129  of  the  Code.  The  complaint  was  for 
the  value  of  two  promissory  notes  taken  by  the  defendant 
from  the  wife  of  the  plaintiff  It  is  alleged  in  the  points  of 
the  attorney  for  Benton,  that  an  order  of  arrest  was  procured 
by  Waldron  in  that  action,  though  there  is  no  evidence  in  the 
return  which  warrants  such  assertion.  Upon  the  dismissal 
of  the  complaint,  Benton  recovered  judgment  against  Waldron 
for  $141.83  costs.  Upon  this  judgment  an  execution  against 
property  was  issued  and  returned  unsatisfied.  Afterwards 
an  execution  against  the  body  of  Waldron  was  issued ;  he 
was  arrested,  and  discharged  upon  paying  or  securing  to 
Benton's  attorney  $60 ;  and  the  execution  was  returned  satis- 
fied, by  direction  of  Benton's  attorney.  Upon  the  claim  that 
this  satisfaction  was  obtained  by  fraud,  and  without  procuring 
it  to  be  canceled,  a  new  execution  for  the  balance  was  issued 
against  Waldron's  body,  and  he  was  imprisoned  thereon. 
A  writ  of  habeas  corpus  was  obtained,  to  inquire  into  the 
legality  of  such  imprisonment.  The  sheriff's  return  showed 
a  regular  execution  issued  upon  the  judgment  of  a  competent 
tribunal.  Such  return  was  not  traversed  or  denied,  in  the 
manner  required  by  law.  (3  B.  8.  5th  ed.  889,  §  64.)  Upon 
the  hearing  before  the  county  judge  of  Chenango  county, 
upon  the  petition  and  return,  Waldron  was  discharged  fi^ffl 
custody  under  such  execution.  The  proceeding  is  brought 
into  this  court  by  Benton,  by  writ  of  certiorari. 

F.  H.  Bisley,  for  Benton. 

Isaac  S.  Newton^  for  Waldron. 
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By  the  Courty  Boardman,  J.  Waiving  the  question 
whether  the  new  execution  could  be  regularly  issued  without 
first  canceling  the  satisfaction  already  entered^  let  us  con- 
sider whether  the  judgment  in  itself  authorized  an  execution 
against  the  body.'  The  action  was  not  in  form  for  a  tort. 
The  summons  is  for  money,  only.  The  complaint  follows 
the  summons,  and  asks  for  money  only — the  value  of  the 
notes  taken.  The  demand  made  by  the  plaintiff  was  not 
for  the  notes,  but  for  their  value.  There  is  no  allegation  that 
the  notes  were  taken  illegally,  wrongfully  or  improperly,  nor 
that  they  hewi  been  wrongfully  converted  or  detained.  (Code, 
§  179.)     It  was  not,  then,  an  action  for  a  tort. 

But  it  is  claimed  that  an  order  of  arrest  was  obtained  and 
issued,  and  thus  the  character  of  the  action  was  fixed.  It 
would  bo  sufficient  to  say  that  no  such  fact  appears  in  the 
return.  But  if  it  were  true,  it  is  not  claimed  that  such 
order  was  ever  served  or  the  defendant  arrested.  The  Code, 
(§  288)  provides  that  no  execution  against  the  body  shall  issue 
"unless  an  order  of  arrest  has  been  served"  or  unless  the 
complaint  contains  a  statement  of  facts  showing  a  cause  of 
arrest  under  section  179.  We  have  seen  that  neither  of  these 
conditions  are  fulfilled. 

The  counsel  for  Benton  insists  that  the  right  to  arrest 
existed  prior  to  the  amendment  of  section  288  in  1862 ;  that 
such  right  became  thou  vested,  and  that  subsequent  legisla- 
tion could  not  destroy  or  take  it  away.  But  the  counsel 
confuses  rights  and  remedies.  A  remedy  does  not  attach  to 
a  contract;  or  a  right,  but  may  be  repealed  or  modified.  It 
simply  changes  the  mode  in  which  a  contract  or  a  right  may 
be  enforced.     {Morse  v.  Ooold,  11  N,  Y.  Rep,  281.) 

The  final  question  remains ;  was  it  necessary  for  Waldron 
to  traverse  the  sheriff's  return  before  the  proof  was  admissi- 
ble to  contradict  it.  The  evidence  was  admitted  without 
objection  as  to  its  character.  The  objection  was  leveled  at  the 
right  of  the  judge  to  go  back  of  the  execution.  No  objection 
was  made  that  no  traverse  was  interposed,  and  therefore  the 
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return  was  conclusive,  and  could  not  be  contradicted*  It  was 
a  technical  irregularity  which  could  and  would  have  been  im- 
mediately obviated  if  the  objection  had  been  made.  The  evi-r 
dence  was  record  evidence,  and  conclusive  in  its  character. 
The  evidence  having  then  been  offered  and  considered  by  tho 
judge,  and  his  decision  rendered  thereon  without  objection,  it 
is  now  too  late  for  the  defendant  to  raise  the  objection. 

The  order  of  the  county  judge  of  Chenango  should  bs 
affirmed,  with  costs. 

[Brooxb  Gbxbral  Tebx,  Jaly  10, 1866.    Tarlftr,  Ma»m^  Baleam  and  Boarih 
pum,  Justices.] 


.fiJ%  Amsbey  vs.  Hinds  and  another. 

The  Revised  Statutes  establish  no  rule  or  lair  for  the  discootiDuance,  by  non-uier, 
of  a  highway  once  established.  The  only  means  by  which  such  discontui- 
nanoe  could  be  effected  were  by  non-user  for  a  period  of  twenty  years,  or  by 
such  an  entire  and  absolute  abandonment  as  could 'leave,  under  the  circum- 
stances, no  question  of  intent. 

An  abandonment  can  only  be  predicated  upon  the  acts  of  those  entitled  to  the 
easement. 

In  respect  to  a  public  highway,  the  public,  alone,  can  work  an  abandonment  by 
acts  of  obstniction.  Cue  individual  can  not  do  it;  least  of  all  the  person 
from  whom  the  easement  is  due. ' 

The  second  section  of  the  act  of  1861,  to  amend  the  Revised  Statutes  In  respect 
to  highways,  (Lawt  of  1861,  /?.  709,)  by  its  terms,  limits  the  provisions  of  tho 
act  to  "  every  public  highway  and  private  road  laid  out  and  dedicated  to  tho 
use  of  the  public  within  the  last  six  years,"  d^c. 

Tills  limitation  applies  to  the  whole  act.  It  doe^  not,  however,  change  the  law 
as  contained  in  the  Revised  Statutes,  (2  12.  S.  406,  ^  188,)  except  in  t«o 
points,  viz :  first,  in  making  it  necessary  to  open  and  wbrk  a  private  way,  ai 
well  as  a  public  highway,  within  six  years  after  it  has  been  laid  out,  or  it 
shall  cease  to  be  a  road  for  any  purpose ;  and  secondly,  in  providing  that 
"  all  hiofbways  that  have  ceased  to  be  traveled  or  used  as  highways  for  six 
years  shall  cease  to  be  a  highway  for  any  purpose." 

The  limitation  of  the  second  section  prevents  the  application  of  that  law  to  a 
case  where  a  road  had  been  a  public  high^fray  by  user  up  to  1844,  when  it 
was  shut  up  for  a  period  of  over  six  years,  when  it  was  again  opened,  and 
had  smce  been  used  by  the  public,  down  to  the  time  of  the  trial,  in  1865. 
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Accordingly,  hdd  that  an  action  of  trespass  would  not  lie  against  an  i^dividnal 
for  brealdng  down  and  remo?ing  a  fence  across  such  a  road  or  yray  passing 
throagh  the  plaintiff's  farm,  and  traveling  thereon ;  where  it  was  not  claimed 
that  there  had  been  a  non-user  for  twenty  years.    BalcoXi  J.  dissented. 

THIS  was  an  action  of  trespass  brought  against  the  defend- 
ants for  breaking  down  and  removing  a  fence  across  a 
road  or  way,  passing  through  the  plaintiflf 's  farm,  and  trav- 
eling thereon. 

The  action  was  tried  at  the  Broome  circuit,  in  September, 
1865,  before  Justice  Mason  and  a  jury,  and  a  verdict  was 
Jiad  for  the  defendants. 

A  motion  was  made  for  a  new  trial,  on  the  judge's  min- 
utes, and  was  denied.  The  case  and  exceptions  are  brought 
up  on  appeal  from  the  judgment  entered  upon  the  verdict. 
The  facts  are  stated  in  the  opinion. 

George  BartUtty  for  the  appellant. 

Lewis  Seymour^  for  the  respondent. 

BoABDMAN,  J.  The  main  question  in  this  case  relates 
to  the  construction  of  the  statute  of  1861,  chapter  311.  (a) 
The  judge,  upon  the  trial,  held  that  it  did  not  apply ;  the 

(a)  The  statute  is  as  follows ; 

"  Section  1.  Section  ninety-nine  of  article  four,  title  one,  chapter  sixteen  of 
part  first  of  the  Revised  Statutes,  is  hereby  ai^onde^  so  as  to  read  as  follows: 

^  99.  Every  public  highway  and  public  road  already  laid  out  and  dedicated 
to  the  use  of  the  public,  that  shall  not  have  been  opened  and  worked  within 
six  years  from  the  time  of  its  being  so  laid  out,  and  every  such  highway  here- 
After  to  be  laid  out,  that  shall  not  be  opened  and  worked  within  the  like  period, 
shall  cease  to  be  a  road  for  any  puipose  whatever ;  but  the  period  daring  which 
any  suit,  mandamus,  certiorari,  or  other  proceeding  shall  have  been,  or  shall 
be  pending,  in  regard  to  any  such  highway,  shall  form  no  part  of  said  six 
years,  and  all  highways  that  shall  have  ceased  to  be  traveled  or  used  as  high- 
ways for  six  years,  shall  cease  to  be  a  highway  for  any  purpose. 

^  2.  The  provisions  of  this  act  shall  apply  to  every  public  highway  and  pri- 
vate road  laid  out  and  dedicated  to  the  use  of  the  public  within  the  last  six 
years,  and  to  every  such  highway  hereafter  to  be  laid  out." 
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appellant  insists  it  does.    If  it  applies^  the  plaintiff  was  enti^ 
tied  to  recover ;  otherwise  he  was  not. 

The  road  in  question  was  undoubtedly  a  public  highway 
by  user,  up  to  1844,  It  was  then  shut  up  for  a  period  of 
over  six  years,  and  again  opened,  and  has  since  been  used  by 
the  public.  The  Revised  Statutes  establish  no  rule  or  law 
for  the  discontinuance  by  non-user  of  a  highway  once  estab- 
lished. The  only  means  by  which  such  discontinuance  could 
be  effected  are  by  non-user  for  a  period  of  twenty  years,  or 
by  such  an  entire  and  absolute  abandonment  as  could  leave, 
under  the  circumstances,  no  question  of  intent.  It  is  not 
claimed  that  a  non-user  of  twenty  years  existed  in  this  case. 
Nor  is  there  any  proof  in  the  case  which  could  warrant  an 
allegation  of  abandonment.  The  only  acts  of  obstruction 
were  by  the  owner  of  the  soil,  and  in  his  own  interest.  An 
abandonment  can  only  be  predicated  upon  the  acts  of  those 
entitled  to  the  easement.  {Corning  v.  Gould^  16  Wend. 
531.)  This  being  a  public  highway,  the  public,  alone,  could 
work  an  abandonment  by  acts  of  obstruction.  One  individual 
can  not  do  it ;  least  of  all  the  person  from  whom  the  ease- 
ment is  due.  There  was  no  error,  therefore,  in  my  judgment, 
in  the  charge  on  this  subject 

The  defendants  were  then  entitled  to  this  right  of  way, 
unless  the  law  of  1861  applies.  The  second  section,  by  its 
terms,  limits  the  application  of  ^Hhe  provisions  of  the  act" 
to  "every  public  highway  and  private  road  laid  out  and  dedi- 
cated to  the  use  of  the  publio  within  the  last  six  years,"  &c. 
This  limitation  applies  to  the  whole  act.  It  does  not,  bow- 
ever,  change  the  law  as  contained  in  the  Revised  Statutes, 
(2  -B.  S.  405,  §  133,)  except  in  two  points,  viz :  first,  in 
making  it  necessary  to  open  and  work  a  private  way,  as  well 
as  a  public  highway,  within  six  years  after  it  has  been  laid 
out,  or  it  shall  cease  to  be  a  road  for  any  purpose;  and 
secondly,  in  providing  that  "all  highways  that  have  ceased 
to  be  traveled  or  used  as  highways  for  six  years,  shall  cease 
to  be  a  highway  for  any  purpose." 
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The  lizmtation  of  the  second  section  prevents  the  applica- 
tion of  that  law  to  the  case  in  hand.  Otherwise  this  and 
every  road^  however  long  it  may  have  been  in  use  as  a  public 
highway,  would  cease  to  be  a  road,  if  at  any  time  for  a  period 
of  six  years  it  had,  for  any  reason,  ceased  to  be  used.  Nor 
can  we  believe  that  the  legislature  ever  intended  to  discon- 
tinue all  roads,  however  or  whenever  established,  by  reason 
of  some  temporary  non-user  of  six  years,  though  followed 
by  long  continued  public  use  and  required  by  public  necessity 

The  judgment  should  be  affirmed,  with  costs. 

Pabkeb  and  Mason,  J  J.  concurred. 

Baloom,  J.  dissented^ 

Judgment  affirmed. 

[Bbookb  Gvkbbal  Tbbii,  Jnly  10, 1866.    Farhtrt  Matm^  BOoem  and  Bomd-^ 
i,  Jtutloet.] 


• 

James  Pattebson,  plaintiff  in  errors  va.  The  People, 

de/endatUa  in  error. 

When  prisoners  are  Jointij  indicted,  and  thej  elect  to  have  separate  trials,  it 
has  always  heen  allowed  to  the  district  attorney  to  determine  which  of  them 
he  will  first  pat  upon  his  trial.  It  is  purely  a  matter  of  discretion  with  him, 
and  his  discretion  will  not  he  interfered  with  hy  the  oonrt.  And  a  roftisal 
thus  to  interfere  forms  no  ground  of  exception. 

On  the  trial  of  a  criminal  case,  the  prisoner  can  not  he  examined  as  a  witness 
for  himself;  nor  can  one  Jointly  faidicted  with  him  he  examined  as  a  witness  in 
his  hehalf. 

The  common  law  rule  always  excluded  co^fendants  from  testifying  for  eich 
other;  and' the  relaxation  of  the  rule,  as  to  such  parties,  and  in  respect  to 
the  defendant  hhnself,  effected  hy  section  899  of  the  Code,  applies  only  to 
dvil  actions. 

Every  ipan  must  he  held  acoountahle  for  the  oonsequences  of  his  acts  oon- 
sdously  and  deliberately  performed ;  unless  he  can  show  that  he  is  in  that 
condition  which  stamps  him  as  an  imsponsible  being. 

Vol.  XLVL  40 
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AcoordjDgly  Md  that  an  offer  to  show  the  mental  grade  and  capadtj  of  the  pris- 
oner, which  oflfbr  was  made  not  for  the  purpose  of  proving  him  to  he  mm 
€ompai  meiUiM,  hut  to  show  the  measure  of  his  intellectual  capacity,  was  rightly 
rejected. 

The  provision  of  the  Revised  Statutes,  relative  to  jostiflahle  homicide,  as  jusUy 
hiterpreted  in  the  case  of  Shcrterr,  TUFeopU,  (2aY.  K  JS^i.  198,)  is  that  one 
who  is  wlthomt  fitult  himself,  when  attacked  hy  another,  may  kill  his  assaflsBt., 
if  the  drcumstances  be  such  as  to  ftimish  reasonable  ground  for  apprehend- 
ing a  design  to  take  his  life,  or  to  do  him  some  great  personal  iiuai7i  snd  there 
is  inmiinent  danger  tliat  such  design  will  be  accomplished;  and  this  is  so 
although  it  may  afterwards  turn  out  that  the  appearances  were  ftlsa,  and 
there  was  in  fiict  no  such  design,  and  no  danger  of  its  accomplishment. 

On  a  trial  for  murder,  the  jury  were  told  that  they  were  to  And  the  prisoner 
guilty  beyond  a  reasonable  f  oubt ;  that  the  question  for  them  to  meet  (the 
killing  having  been  established  beyond  controversy,)  was  whethw  it  was 
a  justifiable  homicide,  and  if  they  so  found,  their  verdict  must  be  <me  of 
acquittal    That  if  the  prisoner  had  reason  to  believe  that  the  deceased  meant 

I  to  take  his  life^  or  commit  some  great  violence  upon  him,  he  had  a  ri^  to 
resort  to  violence,  and  even  to  take  life.  That  they  were  to  inquire  whether 
the  circumstances,  conduct  and  acts  of  the  deceased  were  such  as  fiurly  and 
reasonably  to  induce  such  belief,  and  if  they  were,  the  prisoner  was  justified 
in  acting  upon  those  appearances,  whether  they  were  real  or  feigned.    That 

»  the  inquiry  was,  whether  the  Jury  were  satisfied  that  the  prisoner,  when  he 

1  fired  the  gun,  had  reason  to  believe,  under  the  circumstances,  then  transpir- 
ing before  him,  that  the  deceased  had  a  revolver  and  was  going  to  shoot 
him.    Hdd  that  the  charge  presented  to  the  jury  the  rule  which  justifies  the 

\   taking  of  human  life  in  self  defense,  in  the  most  favorable  aspect  for  the 

I   prisoner,  and  gave  him  the  fullest  benefit  of  the  rule  prescribed  by  the  statute 

^  as  interpreted  by  the  courts. 

The  judge  was  requested  to  charge  that  if  the  prisoner  did  really,  and  in  good 
ftith,  apprehend  such  design  and  danger,  as  above  stated,  then  the  jury  should 
acquit,  though  the  &ct  turned  out  to  be  that  the  prisoner  was  mistaken,  and 
that  no  such  design,  or  danger,  did  in  truth  exist.  The  judge  refused  to 
charge,  in  the  form  requested — '*  that  if  the  prisoner  did  really,  and  in  good 
liuth,  apprehend,"  dbc. ;  remarking  that  that  turned  entirely  upon  the  <^>eration 
of  the  prisoner's  own  mind,  without  regard  to  whether  he  had  reason  thus  to 
believe.  JSMi  that  the  introduction  or  omission  of  the  words  ol^ted  to  by 
the  judge  did  not  really  vary  the  legal  proposition  which  was  clearly  put  in  the 
charge  and  substantially  repeated  in  the  language  of  the  judge  in  responding 
to  the  request ;  and  that  such  refusal  to  charge  was  not  a  ground  of  error. 

The  judge  was  also  requested  to  charge  the  jury  that  if  they  behoved  the  prisoner 
was  a  private  soldier,  and  saw  his  superior  officer  unlawfully  resisted  in  the 
performance  of  his  duty,  and  believed  that  he  was  ordered  to  fire,  and  did  so 
in  obedience  to  what  he  supposed  a  lawAil  command,  then  they  should  acquit. 
This  was  dectmed.    Btld  that,  there  being  no  testimony  going  to  eatabliih 
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«ny  such  condition  of  things  as  woold  warrant  snch  a  command,  even  if  the 
officer  had  power  to  give  it ;  nor  evidence  to  show  that  at  the  time  the  homi- 
cide was  perpetrated  the  officer  was  being  resisted  in  the  performance  of  any 
duty;  the  proposition  was  a  mere  abstraction,  unwarranted  by  any  &ct8 
appearing  on  the  trial;  and  the  instruction  was  therf^fore  properly  reAised. 

Where  a  remark  of  a  judge,  in  refusing  to  charge  as  requested,  though  errone- 
ous, does  no  harm,  because  it  was  a  mere  abstraction,  having  nothing  to  do 
with  the  matter  in  hand,  it  will  afford  no  ground  for  reversing  the  judgment, 
or  granting  a  new  triaL 

The  rule  on  this  subject  is  the  same  in  criminal  as  in  dvil  cases. 

Where,  on  a  trial  for  murder,  the  killing  is  proved  and  conceded,  and  there  is 
no  doubt  as  to  the  identity  of  the  prisoner,  it  is  for  him,  in  making  out  a 
justification  for  the  act,  to  satisfy  the  jury,  beyond  reasonable  doubt,  that  be 
did  apprehend,  and  had  reason  to  apprehend,  that  he  was  in  iomiinent  danger 
of  his  life,  or  of  the  infliction  of  some  great  personal  ii^Qiy. 

It  would  be  reversing  the  whole  order  of  the  trial,  and  the  burden  of  the  proof,  j 
if  it  devolved  upon  the  people  not  only  to  prove  the  lolling,  but  to  negative  / 
any  possible  defense  that  the  statute  or  common  law  affords  to  an  alleged  l 
offender  charged  with  crime.    Fer  Bacov,  P.  J. 

The  judge  was  requested  to  charge  the  juiy  that  if  they,  upon  the  evidenoa^ 
entertained  a  reasonable  doubt  as  to  whether  or  not  the  prisoner  had  reason 
to  apprehend  personal  iqjuTy,  they  should  acquit.  The  judge  declined  to  put 
the  proposition  in  that  form,  stating  the  rule  to  be  that  the  juiy  were  to  be 
satisfied  beyond  a  reasonable  doubt,  that  the  prisoner  had  reasonable  ground 
to  believe  himself  in  danger.    SM  not  erroneous. 

WRIT  of  error  to  the  court  of  oyer  and  terminer  of 
Jefferson  county.  The  prisoner,  James  Patterson,  was 
indicted  jointly  with  John  Maher,  Charles  Dyer  and  Robert 
Underwood,  for  the  murder  of  Alexander  Neal,  at  Water- 
town,  in  Jefferson  county,  on  the  6th  day  of  December,  1864. 
Patterson,  on  being  arraigned,  pleaded  not  guilty,  and  de- 
manded to  be  separately  tried.  On  the  trial  the  counsel  for 
the  prisoner,  Patterson,  asked  the  court  to  control  the  discre- 
tion of  the  district  attorney,  and  direct  him  to  move  the 
trials  of  the  prisoners  Underwood  and  Dyer,  first,  and  said 
that  he  would  furnish  the  court  with  an  affidavit,  stating 
that  Underwood  and  Dyer  were  included  in  the  indictment 
without  sufficient  evidence  to  justify  their  being  put  upon 
trial,  and  that  they  were  material  and  necessary  witnesses 
for  the  defense  of  Patterson,  and  that  without  their  testi- 
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znoogr  he  could  not  safely  proceed  to  trial.  This  affidayit 
the  counsel  offered  to  prepare.  The  district  attorney  con- 
sented that  for  the  purposes  of  the  motion^  the  statement  of 
what  could  be  shown  by  affidavit,  be  taken  with  the  same 
force  and  effect  as  an  affidavit,  and  the  court  so  ordered. 
The  district  attorney  objected  to  the  motion,  and  it  was  denied 
by  the  court,  and  the  prisoner's  counsel  excepted.  The  facts 
proved  on  the  trial  sufficiently  appear  in  the  opinion  of  the 
I  court. 

The  prisoner's  counsel  offered  to  show  that  the  prisons 
was  of  a  very  low  order  of  intellect,  and  very  ignorant^  which 
was  excluded  and  an  exception  taken.  He  also  proposed  to 
call  as  witnesses,  the  three  persons  jointly  indicted  with  the 
prisoner.  They  were  excluded,  and  exception  taken.  The 
counsel  also  offered  the  prisoner  as  a  witness  in  his  own  be- 
half, and  he  was  excluded  and  an  exception  taken.  The  coun- 
sel offered  to  prove,  by  an  officer  in  the  regular  army,  that 
when  a  private,  seeing  his  superior  officer  unlawfully  resisted 
in  the  performance  of  his  duty,  is  ordered  by  such  officer  ixy 
fire  on  the  aggressor,  it  is,  by  military  usage  and  discipline, 
made  the  duty  of  the  private  to  obey  the  order.  This  was 
excluded  and  an  exception  taken. 

The  judge  was  requested  to  charge  as  follows : 

First.  If  the  jury  believe  that  the  prisoner  had  reasonable 
ground  to  apprehend  a  design  on  the  part  of  Neal  to  do  him 
some  great  injury,  and  that  there  was  imminent  danger  of 
such  design  being  accomplished,  then  their  duty  is  to  find 
the  prisoner  not  guilty.     The  judge  so  charged. 

Second.  If  the  prisoner  did  really,  and  in  good  faith, 
apprehend  such  design  and  danger,  as  above  stated,  then  the 
jury  should  acquit,  though  the  fact  turned  out  to  be  that 
the  prisoner  was  mistaken,  and  that  no  such  design,  or  danger^ 
did  in  truth  exist.     The  judge  said : 

'^I  can  not  chaige  that,  in  the  phraseology  in  which  it  is 
given  here:  ^That  if  the  prisoner  did  really,  and  in  good 
faith,  apprehend;'  that  turns  entirely  upon  the  operation 
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of  Ms  o\m  mind,  without  any  regard  to  whether  he  had 
reason  thns  to  believe."  Exception  to  the  refusal  to  charge 
as  requested. 

Third,  If  the  jury  believe  the  defendant  Was  a  private 
soldier,  and  saw  his  superior  officer  unlawfully  resisted  in  the 
performance  of  his  duty,  and  believed  that  he  was  ordered  to 
fire,  and  did  so  in  obedience  to  what  he  supposed  a  lawful 
command,  then  they  should  acquit.    The  judge  said : 

"I  can  not  so  charge  you.  No  order  of  a  superior  officer 
to  shoot  a  man  down,  off  the  field  of  battle,  can  justify  him.'' 

Mr.  Starbuck.  An  exception  to  the  refusal  to  so  charge. 
I  want  an  exception  to  the  remark  of  your  Honor,  that  '^  no 
order  of  a  superior  officer  could  justify  a  soldier  in  shooting 
down  a  citizen  except  it  be  on  the  battle  field.'' 

Fourth.  If  the  defendant  believed  hfs  heard  it  stated  that 
Neal  "had  a  revolver,  and  was  going  to  shoot;"  or  believed 
that  he  was  ordered  to  shoot,  that  fact  may  be  taken  into 
account  by  the  jury  in  determining  whether  he  had  reason 
to  apprehend,  or  did  in  fact  apprehend,  such  design  and 
danger  as  aforesaid.  The  judge  so  charged,  stating^  "I 
think  that  the  fact  of  the  cry  of  the  revolver,  in  connection 
with  the  other  facts  and  circumstances  of  the  C€tse,  the  pris- 
oner had  the  right  to  take  into  account,  in  passing  upon  the 
question  whether  there  was  probable  cause  to  believe  that 
liis  life  was  in  danger." 

Mr.  Starbuck.  I  ask  your  Honor  to  charge  that,  if  upon 
the  evidence  the  jury  entertain  a  reasonable  doubt  as  to 
whether  or  not  the  prisoner  had  reason  to  apprehend  personal 
injury,  then  they  should  acquit. 

Court.  I  can  not  so  charge.  If  you  find  that  he  had 
reasonable  cause  to  believe  himself  in  danger,  not  that  you 
have  a  doubt  it. 

Mr.  Starbuck.  Your  Honor  does  not  Understand  me. 
The  proposition  is,  that  to  convict  they  must  find,  beyond 
a  reasonable  doubt,  that  he  had  not  ground  to  apprehend 
danger,  &c. 
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Court*  You  are  to  find,  beyond  a  reasonable  doubt,  that 
he  had  reasonable  cause  to  believe  that  his  life  was  in  danger. 

Mr.  Starbuck.  To  that  I  except.  I  feel  quite  sure  that 
your  Honor  fell  into  an  unintentional  error.  The  remaiic  to 
this  jury  which  I  excepted  to  was,  that  their  duty  was  to 
find,  beyond  a  reasonable  doubt,  that  he  had  cause  to  appre- 
hend, &c. 

Court.  I  did  not  mean  that,  if  that  was  the  phraseolc^. 

Mr.  Starbuck.  I  take  it  to  be  the  other  way,  that  if  the 
jury  have  a  reasonable  doubt  upon  the  question  of  whether  he 
in  good  faith,  upon  appearances,  did  apprehend,  and  whether 
he  had  reason  to  think  the  cause  was  sufficient,  tiien  it  is 
followed  by  an  acquital. 

The  judge  refused  so  to  charge,  and  an  exception  was 
taken< 

J.  F.  Starhucky  for  the  plaintiff  in  error.  I.  The  refusal 
to  control  the  discretion  of  the  district  attorney,  as  to  the 
order  of  trial,  was  error. 

II.  The  exclusion  of  proof  of  the  prisoner's  mental  capa- 
city and  ignorance  was  error. 

III.  The  exclusion  of  the  prisoner  and  his  acsodates  as 
witnesses  was  error.  {Gode  of  Procedure,  §  399,  ew  amend- 
ed  1865.    Id.  §  399,  as  amended  1866.) 

IV.  The  rejection  of  proof  offered  as  to  the  duty  of  a 
private  soldier  to  obey  his  superior  officer  was  error. 

V.  The  court  erred  in  refusing  to  charge  that  the  jury 
should  acquit,  if  they  found  the  prisoner  did  really,  and  in 
good  faith,  apprehend  that  his  life  was  in  danger.  {Shorter 
V.  The  People,  2  Comst.  193.) 

YI.  Both  the  refusal  to  charge,  and  the  charge  as  to  the 
duty  of  a  private  soldier  to  obey  his  superior  officer,  were 
erroneous.  The  charge  had  a  tendency  greatly  to  mislead 
the  jury. 

YII.  The  charge  on  the  subject  of  reasonable  doilbt  as  to 
whether  the  prisoner  had  reason  to  think  his  life  was  in 


ONONDAGA— OCTOBER.  1866.  631 

Patteraon  v.  The  People. 

danger,  was  clearly  erroneous.     (The  People  v.  McOann^  16 
N.  T.  Rep.  58.) 

8.  H.  Hamnumdy  for  the  defendants  in  error.  I.  The 
ruling  of  the  court  refusing  to  control  the  discretion  of  the 
district  attorney  as  to  the  order  of  trial  was  correct.  1.  The 
court  will  not  interfere  to  control  the  action  of  the  district 
attorney,  as  to  which  of  several  prisoners,  jointly  indicted, 
shall  be  first  tried.  2.  If  the  court  has  the  power  to  do  so, 
its  exercise  is  a  matter  of  discretion,  to  which  an  exception 
will  not  lia  3.  The  court  will  not  go  back  of  the  indictment 
to  inquire  whether  it  is  found^  on  sufficient  evidence  or  not 
It  is  the  province  of  the  grand  jury  to  determine  that  fact. 

II.  The  offer  of  the  defendants'  coimsel,  of  the  persons 
jointly  indicted  with  the  prisoner,  as  witnesses  in  his  behalf, 
and  of  the  prisoner  as  a  witness  in  his  own  behalf,  was  prop- 
erly  overruled.  1.  The  common  law  rule  is,  that  persons 
jointly  indicted  can  not  be  witnesses  for  or  against  each  other. 
2.  This  rule  has  not  been  changed  by  the  Code  or  by  the 
recent  statutes.    These  relate  only  to  civil  actions^ 

III.  The  ruling  of  the  court,  excluding  proof  as  to  what 
was  the  military  duty  where  a  private  seeing  his  company 
being  resisted,  understood  his  superior  officer  to  order  him  to 
fire,  was  correct.  1.  The  proposition  assumes  that  the  wit- 
ness, instead  of  the  court  and  jury,  shall  determine  alike  the 
law  and  the  firsts,  1st,  whether  a  private  soldier  seeing  his  supe- 
rior officer  resisted,  and  is  ordered  to  shoot  a  citizen,  it  is  his 
duty  to  do  so ;  and  2d,  whether  the  degree  of  force,  in  this 
case,  was  sufficient  to  justify  obeying  the  order  to  fire.  2.  The 
law  will  be  decided  by  the  court,  and  the  facts  determined 
by  the  jury.  3.  The  answer  would  only  be  the  opinion  of 
the  witness,  and  therefore  not  evidence. 

lY.  The  second  proposition  submitted  by  the  prisoner's 
counsel,  in  relation  to  the  charge  of  the  ju^ge,  was  properly 
disposed  of.  1.  The  true  rule  on  the  subject  had  already 
been  chaiged  by  the  judge,  in  answer  to  the/r«^  proposition. 
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(Shorter  v.  The  People,  2  Cormt.  193, 197.)  2.  The  pris- 
oner must  not  only  '' really  and  in  good  faith  apprehend  such 
danger  and  design/'  but  he  must  have  reasonable  cauae  for 
such  apprehension.  (Shorter  v.  The  People,  2  Comst.  201, 
per  Bronson,  J.)  3.  Before  taking  the  life  of  a  man,  he 
must  see  that  the  appearances  are  such  as  indicate  imminent 
peril  of  his  life,  or  some  great  bodily  injury. 

V.  The  ^Atrd  proposition,  was  properly  disposed  of.  1.  The 
proposition  is  in  itself  a  mere  abstraction,  having  no  reference 
to  the  facts  in  this  case.  (Same  ease,  202.)  2.  It  is  holding  the 
life  of  a  citizen  at  altogether  too  cheap  a  rate,  to  allow  of  his 
being  shot  down  by  the  order  of  a  subordinate  ofGicerj  3.  The 
remark  of  the  judge,  though  not  necessary  to  the  decision 
of  the  question,  is  undoubtedly  in  accordance  with  the  law. 
If  it  lacks  in  any  thing,  it  is  by  conceding  too  much  power 
to  an  officer,  even  on  the  field  of  battle. 

YI.  The  last  exception  is  not  well  taken.  1.  The  ques- 
tion as  to  whether  the  prisoner  was  assailed  or  threatened  in  a 
manner  to  endanger  his  life,  is  a  matter  of  defense.  The 
killing  was  clearly  proved.  It  was  for  him  to  satisfy  the 
jury  that  he  did  apprehend,  and  had  cause  to  apprdiend, 
that  he  was  in  imminent  danger  of  his  life,  or  of  some  great 
bodily  injury.  2.  The  law  had  already  been  correctly  and 
clearly  charged  by  the  court  on  the  subject,  and  it  was  for 
the  jury  to  be  satisfied  that  the  prisoner  had  brought  himself 
clearly  within  the  protection  of  the  rule.  (2  Comst.  202.) 
3.  But  the  proposition  itself  was  a  mere  abstraction,  having 
no.  reference  to  the  facts  of  the  case.  There  is  no  pretense 
that  the  murdered  man  had  a  revolver,  or  that  he  was  armed 
in  any  way,  or  that  he  was  in  the  attitude  of  attack  upon  the 
prisoner,  or  had  threatened  to  attack  him. 

By  the  Court,  Bacon,  J.  It  can  not  be  necessary  to 
expend  any  time  upon  the  first  three  points  made  by  the 
counsel  for  the  plaintiff  in  error,  grounded  upon  the  excep- 
tions therein  referred  to.    When  prisoners  are  jointly  indicted, 
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and  ihey  elect  to  have  separate  trials,  it  has  always  been 
allowed  to  the  district  attorney  to  determine  which  of  them 
he  will  first  put  upon  his  trial.  It  is  purely  a  matter  of  dis- 
cretion with  him^  and  as  he  is  by  far  the  most  competent, 
from  his  familiarity  with  the  facts  expected  to  be  proved,  to 
judge  in  this  matter^  his  discretion  will  not  be  interfered  with 
by  the  court,  and  a  refusal  thus  to  interfere  forms  no  ground 
of  exception. 

The  offer  of  the  defendant  as  a  witness  for  himself,  and 
that  of  the  party  jointly  indicted  with  him  as  a  witness  in 
his  behalf,  was  properly  overruled.  The  common  law  rule 
always  excluded  co-defendants  from  testifying  for  each  other, 
and  the  relaxation  of  the  rule  as  to  such  parties,  and  in  respect 
to  the  defendant  himself,  effected  by  the  399th  section  of  the 
Code,  the  Court  of  Appeals  has  explicitly  decided  applies  only 
to  civil  actions.  {Williams  v.  The  People^  33  N.  T.  Rep. 
688.) 

The  offer  to  show  the  mental  grade  and  capacity  of  the 
prisoner  was  rightly  rejected.  The  offer  was,  in  the  words 
of  the  counsel,  not  for  the  purpose  of  proving  him  to  be  wm 
compos  mentis,  but  the  measure  of  his  intellectual  capacity. 
The  law  recognizes  no  standard  of  unaccountability  less  than 
that  which  the  offer  disclaimed  any  attempt  to  establish^  If 
a  low  order  of  intellect,  and  great  ignorance,  arising  either 
from  slowness  of  apprehension  or  a  neglected  education,  are 
to  excuse  a  homicide,  we  shall  have  a  rule  which  will  give  far 
greater  impunity  to  crime  than  it  now  possesses.  Every  man 
must  be  held  accountable  for  the  consequences  of  his  acts, 
consciously  and  deliberately  performed,  unless  he  can  show 
that  he.  is  in  that  condition  which  stamps  him  as  an  irrespon- 
sible being ;  and  the  proof  indicated  in  the  offer  made  no 
approach  to  this. 

We  come  now  to  the  exceptions  founded  upon  the  charge, 
and  refusals  to  charge,  which,  as  it  seems  to  me,  are  the  only 
matters  worthy  of  serious  consideration.  In  order  to  a  clearer 
apprehension  of  the  matters  charged  and  declined  by  the 
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jastice  who  presided  on  the  trial,  it  may  be  well  to  recall  the 
leading  facts  which  the  ti^timony,  ss  a  whole,  may  be  said 
to  have  fairly  established.  Prior  to  the  commission  of  the 
homicide,  and  before  the  appearance  of  the  prisoner  at  all 
upon  the  scene  of  action,  a  general  affray  had  been  in  pro- 
gress in  the  saloon  of  the  Woodruff  House,  in  which  citizens 
and  soldiers  had  been  indiscriminately  engaged.  Perhaps  it 
is  not  important  to  ascertain  who  was  most  blameworthy, 
either  for  its  commencement  or  continuance,  although  the 
weight  of  evidence  seems  clearly  to  establish  that  the  soldier 
who  is  called  throughofut  the  trial "  the  corporal,"  was  the  first 
to  address  rude  and  taunting  words  tending  to  induce  a  con- 
flict, to  a  party  on  whose  behalf  Neal,  the  deceased,  inter- 
posed and  gave  the  first  blow.  Subsequently  to  this,  other 
parties  became  implicated,  and  a  general  melee  took  place,  in 
the  course  of  which  the  sergeant  received  rough  handling,  and 
some  personal  injury.  But  all  the  witnefses  who  speak  on 
that  subject,  I  think  without  exception,  concur  in  stating 
that  this  part  of  the  affray  was  substantially  over,  so  that 
when  Patterson  appeared  upon  the  scene  it  was^  sus  the  wit- 
ness Arbuthnot  states,  ^^  after  the  fight  was  stopped,"  when 
there  was  no  quarrel  or  row,  and  it  seemed,  as  he  expressed 
it,  to  be  ^^  perfectly  peaceful."  Speaking  of  the  occurrences 
at  this  point  of  time,  the  witness  Downs  who  was  introduced 
on  behalf  of  the  prisoner,  and  who  gives  perhaps  as  intelli- 
gent an  account  of  the  transaction  as  any  witness  sworn  on 
the  trial,  says  that  it  might  have  been  three  minutes  after  the 
sergeant  was  struck  before  the  gun  was  fired ;  that  at  that 
time  he  saw  no  quarreling  or  scuffling,  and  that  the  fight 
appeared  to  be  over. 

In  regard  to  the  immediate  or  apparent  occasion  for  the 
discharge  of  the  gun,  there  is  some  discrepancy  in  the  testi- 
mony. Some  of  the  witnesses  testify  that  as  Patterson 
and  another  soldier,  armed  with  the  gun,  came  in  at  the 
door  of  the  saloon,  Neal,  the  deceased,  had  started  towards 
the  upper  door  of  the  saloon,  vdth  a  tumbler  in  his  hand 
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which  he  had  taken  from  the  bar,  when  Patterson  asked, 
^'  where  are  the  sons  of  bitches/'  and  the  sergeant  thereupon 
pointed  towards  Neal,  and  said  ^*  there  they  are ;  shoot  them.'' 
Others  testify  that  the  expression  used  by  the  sergeant  was, 
"  he  has  got  a  revolver,  and  is  going  to  shoot."  Thereupon 
Patterson  drew  his  gun  to  the  shoulder,  and  pointing  in  the 
direction  of  Neal,  discharged  it  with  fatal  effect,  tiie  ball 
passing  through  his  body  and  inflicting  a  wound  from  which 
he  died  in  a  few  minutes.  In  regard  to  the  manner  of  the 
discharge,  one  of  the  witnesses  not  engaged  in  the  affiray,  but 
a  spectator  of  the  scene,  describes  Patterson  as  taking  aim 
at  Neal  on  the  right  of  a  post  he  was  passing  on  his  way  out, 
and  then  moving  his  gun  so  £Ls  to  bring  the  aim  to  the  left 
of  the  post,  and  discharging  it  as  soon  as  Neal  had  passed 
the  post,  and  came  again  within  range.  The  case  then  pre- 
sents itself  as  one  of  the  deliberate  shooting  of  a  human 
being  by  a  party  not  in  hot  blood,  who  had  not  been  in  any 
manner  implicated  in  the  affiray,  who  had  not  been  personally 
assaulted,  or  put  in  any  jeopardy,  and  who  only  by  the 
wildest  stretch  of  imagination  could  have  deemed  himself  to 
be  in  any  bodily  danger,  and  who  would  seem  to  have  per- 
formed the  act  under  some  blind  impulse,  or  in  subserviency 
to  some  supposed  authority  urging  him  to  the  deed. 

Such  is  the  aspect  in  which  the  case  presents  itself  to  me, 
after  a  careful  perusal  of  the  whole  testimony  as  it  is  spread 
put  at  length  in  the  return  to  the  writ  of  elrror ;  and  thus 
viewing  it,  it  is  to  my  mind  quite  questionable  whether  the 
court  was  called  upon  to  charge  in  any  respect  as  demanded 
by  the  counsel  for  the  prisoner.  The  provision  of  the  Be- 
vised  Statutes,  as  justly  interpreted  ii\  the  case  of  Shorter  v. 
2%e  People,  (2  Comst.  193,)  is  that  one  who  is  without  fault 
himself,  when  attacked  by  another,  may  kill  his  assailant,  if 
the  circumstances  be  such  as  to  furnish  reasonable  ground  for 
apprehending  a  design  to  take  his  life,  or  to  do  him  some 
great  personal  injury,  and  there  is  imminent  danger  that  such 
design  will  be  accomplished ;  and  tliis  is  so  although  it  may 
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afterwards  turn  oat  that  the  appearances  were  false^  aiid  there 
was  in  fact  no  such  design,  and  lio  danger  of  its  accomplish- 
ment. The  jndge,  on  the  trial  of  Shorter,  had  repudiated 
this  last  qualification,  and  charged  that  the  jary  must  be 
satisfied  that  there  was  in  £Bu;t  imminent  danger  that  some 
great  personal  injury  would  be  inflicted  on  the  prisoner. 
This  charge  the  Court  of  Appeals  held  to  be  wrong,  but  a 
new  trial  was  not  granted,  for  the  reasoii  that  the  facts  of  the 
case  did  not  call  for  any  charge  upon  the  subject  of  what 
wotdd  be  excusable  or  justifiable  homicide,  and  although 
there  was  error  in  the  ruling,  it  was  one  which^  not  being 
warranted  by  the  facts  of  the  case,  could  not  effect  any  legal 
injury. 

I  seriously  qilestion,  therefore,  whether  it  would  have  been 
error  in  the  judge,  on  this  trial,  if  he  had  declined  giving  any 
instructions  to  the  jury  in  respect  to  the  rule  which  justifies 
the  taking  of  human  life  in  self-defense.  But  it  is  not 
necessary  to  put  the  case  upon  this  ground,  since  the  charge 
'did  present  it  to  the  jury  in  the  most  favorable  aspect  for 
the  prisoner,  and  gave  him  the  fullest  benefit  of  the  rule  pre- 
scribed by  the  statute  as  interpreted  by  the  courts.  The 
charge  is  given  at  lengthy  in  the  case,  and  covers,  as  it  seems 
to  me,  every  point  but  one,  called  for  by  the  special  instruc- 
tions of  the  prisoner's  counsel.  The  jury  were  told  that  they 
were  to  find  the  prisoner  guilty  beyond  a  reasonable  doubt; 
that  the  question  for  them  to  meet  (the  killing  having  been 
established  beyond  controversy,)  was  whether  it  was  a  justi- 
fiable homicide,  and  if  they  so  found,  their  verdict  must  be 
one  of  acquittal.  The  statute  was  then  cited^  and  the  jury 
were  instructed  in  vi^w  of  it,  as  to  what  were  the  elements 
of  justifiable  homicide;  After  recapitulating  the  leading 
facts,  the  jury  were  told  that  if  the  prisoner  had  reason  to 
believe  that  the  deceased  meant  to  take  his  life,  or  commit 
some  great  violence  upon  him,  he  had  a  right  to  resort  to  vio- 
lence, and  even  to  take  life.  They  were  further  instructed  to 
inquire  whether  the  circumstances^  conduct  and  acts  of  the 
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deceased  were  such  as  fairly  and  reasonably  to  induce  such 
belief,  .„d  if  a.ey  „«,  I  pri»n.,  ™.  J..tf««l  in  ««Bg 
upon  those  appearances,  whether  they  were  real  or  feigned. 
"The  inqury  is  whether  you  are  satisfied  that  the  prisoner, 
when  he  fired  the  gun,  had  reason  to  belieye,  under  the  cir- 
cumstances then  transpiring  before  him,  that  Neal  had  a  re- 
yolyer  and  was  going  to  shoot  him/'  A  charge  more  entirely 
unexceptionable  and  lenient  towards  the  prisoner,  it  would 
be  difficult  to  make ;  but  the  counsel  for  the  defense,  not  con- 
tent with  this,  proceeded  to  propound  seyeral  distinct  propo- 
sitions upon  which  the  court  was  asked  to  charge.  Two  of 
ihem  the  judge  charged  as  request^ed,  and  two  were  declined, 
as  I  think,  with  entire  propriety.  The  first  was  in  the  yery 
words  of  the  statute,  and  was  so  charged.  The  second  intro- 
duced the  element  of  impunity  giyen  to  the  prisoner  from 
circumstances  threatening  danger,  although  it  turned  out 
that  they  were  not  real,  and  the  prisoner  was  mistaken  in 
his  apprehension  of  them ;  but  the  counsel  insisted  on  a 
qualification  which,  as  the  judge  remarked,  turned  upon  the 
operation  of  the  prisoner's  own  mind,  without  any  regard  to 
whether  he  had  reason  thus  to  belieye.  Whether  there  is 
any  thing  in  this  metaphysical  distinction,  or  not,  is  in  my 
judgment  not  important ;  and  the  introduction  or  omission 
of  the  words,  "if  the  prisoner  did  really  and  in  good  faith" 
apprehend  danger,  did  not  really  yary  the  legal  proposition 
which  was  clearly  put  in  the  charge  and  substantially  repeated 
in  the  language  of  the  judge  in  responding  to  this  request. 
All  he  objected  to  was  the  introduction  of  those  words  which 
added  nothing  to  the  proposition  which  was  fairly  giyen  to 
the  jury,  that  if  the  prisoner  had  reason  to  apprehend  danger, 
although  there  was  no  real  danger,  and  no  design  to  inflict 
an  injury,  and  he  was  entirely  mistaken  in  his  apprehension 
of  such  design,  the  jury  should  acquit. 

The  third  proposition  turned  upon  the  supposed  impu- 
nity of  the  prisoner,  Arising  from  the  alleged  fiict  that  he  saw 
his  superior  officer  unlawfully  resisted  in  the  performance  of 
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his  duty,  and  believed  that  he  was  ordered  to  fire,  and  did  so 
in  obedience  to  what  he  supposed  a  lawful  command.  This 
was  declined,  and  properly  so,  because  there  was  no  state 
of  facts  proved  on  the  trial,  upon  the  testimony  of  any 
witness,  going  to  establish  any  such  condition  of  things  as 
would  warrant  such  a  command,  even  if  the  officer  had 
power  to  give  it.  There  is  no  evidence,  anywhere,  to  show 
that  at  the  time  the  homicide  was  perpetrated,  the  officer 
was  being  unlawfully  resisted,  or  resisted  at  all  in  the  per- 
formance of  any  duty  whatever.  The  whole  case  shows  that 
the  fight  was  substantially  at  an  end,  comparative  quiet 
reigned,  and  no  one  was  resisted ;  and  upon  the  evidence  on 
the  part  of  the  defense,  no  command  whatever  was  given  to 
the  prisoner  to  shoot.  The  proposition  was  a  mere  abstrac- 
tion, unwarranted  by  any  facts  appearing  on  the  triaL  The 
remark  of  the  judge  which  accompanied  his  refusal  to  charge 
as  requested,  may  not  have  been  strictly  correct.  Cases  can 
be  conceived  where  an  order  of  an  officer  to  shoot  down  a 
man,  though  not  on  the  field  of  battle,  may  be  justified,  but 
they  do  not  come  within  drum  beat  of  the  facts  existing 
here ;  and  the  remark,  if  ^roneons,  did  no  haxm,  beca  JS 
was  a  mere  abstraction,  having  nothing  to  do  with  the  matter 
in  hand,  and  therefore,  within  a  well  established  principle, 
affording  no  ground  for  reversing  a  judgment,  or  granting  a 
new  trial.  The  rule  on  this  subject,  it  is  hardly  necessary  to 
add,  is  the  same  in  criminal  as  in  civil  cases. 

The  next  proposition  was  charged  precisely  as  requested 
by  the  counsel  for  the  prisoner,  and  gave  to  him  the  benefit 
of  every  fact  and  circumstance  from  which  the  jury  could 
be  authorized  to  arrive  at  the  conclusion  that  he  had  any 
reason  to  apprehend,  or  did  in  fact  apprehend,  any  design  on 
the  part  of  the  deceased  to  put  the  life  of  the  prisoner  in 
danger,  or  to  inflict  upon  him  any  great  personal  injury. 

The  final  request  to  charge  was,  that  if  the  jury,  upon 
the  evidence,  entertained  a  reasonable  doubt  as  to  whether 
or  not  the  prisoner  had  reason  to  apprehend  personal  injury. 


ONONDAaA— OCTOBER,  1866.  639 

Patteraon  r.  Thd  People. 

they  should  acquit.  This  was  repeated  with  some  variations 
not  changing  the  sense ;  the  court  declining  to  put  the  pro- 
position in  this  form,  but  stating  the  rule  to  be  that  the  jury 
were  to  be  satisfied  beyond  a  reasonable  doubt,  that  the  pris« 
oner  had  reasonable  ground  to  believe  himself  in  danger. 
Upon  the  general  question  of  the  defendant's  guilt  the  rule 
is,  that  any  reasonable  doubt  is  to  be  resolved  in  his  favor, 
and  that  rule  had  been  stated  to  the  jury  in  the  diarge ;  but 
the  request  here  was  to  instruct  the  jury  to  allow  a  doubt  in 
their  minds,  if  such  should  be  the  fact,  as  to  the  state  of  the 
prisoner's  mind,  to  acquit  him  wholly  of  the  crime  with 
which  he  stood  charged;  in  other  words, .if  they  doubted 
whether  he  stood  in  fear  of  his  life,  or  his  person,  they  should 
conclude  that  he  did  stand  in  such  fear,  and  acquit  hint  No 
such  charge  as  this  in  a  capital  case  was  ever  given,  accord- 
ing to  any  authority  that  I  have  yet  seen^  or  any  practice  sanc- 
tioned by  the  courts.  It  constitutes  no  part  of  the  definition 
of  the  crime  of  murder  that  it  must  be  committed  by  one 
who  had  no  reasonable  fear  of  a  felony,  or  of  great  personal 
injury.  That  forms  a  ground  of  justification,  if  the  fact  be 
that  such  reasonable  ground  of  apprehension  exists,  and  is 
for  the  party  charged  with  the  crime  to  assert  and  maintain. 
The  killing  in  this  case  was  proved  and  conceded,  and  there 
was  no  doubt  as  to  the  identity  of  the  prisoner.  It  was  for 
him  to  satisfy  the  jury,  beyond  reasonable  doubt,  that  he 
did  appnehend,  and  had  reason  to  apprehend,  that  he  was  in 
imminent  danger  of  his  life,  or  of  the  infliction  of  some  great 
personal  injury.  It  would  be  reversing  the  whole  order  of 
the  trial  and  the  burden  of  proof,  if  it  devolved  upon  the 
people  not  only  to  prove  the  killing,  but  to  negative  any 
possible  defense  that  the  statute  or  common  law  affords  to 
an  alleged  offender  charged  with  crime. 

We  have  been  referred  to  the  case  of  the  The  People  v. 
McGanny  (16  N.  Y.  Bep.  58,)  as  an  authority  for  the  propo- 
sition put  forth  by  the  counsel  for  the  prisoner,  and  which 
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he  requested  the  court  in  this  case  to  charge.  As  I  under^ 
stand  that  decision,  it  sustains  no  such  doctrine.  The  defense 
in  that  case  was  insanity ;  and  the  judge  on  the  trial  had 
ruled  that  sanity  being  the  normal  condition,  insanity  was 
not  to  be  presumed,  but  must  be  proved,  and  the  jury  must 
be  satisfied  of  the  existence  of  insanity,  beyond  a  reasonable 
doubt,  or  otherwise  must  convict.  The  Court  of  Appeals 
disapproved  this  ruling,  and  held  that  the  prisoner  was  enti- 
tled to  the  benefit  of  any  doubt  resting  on  the  question  of 
sanity.  I  confess  I  do  not  very  clearly  apprehend,  nor  quite 
appreciate,  the  course  of  the  reasoning  by  which  this  con* 
elusion  is  reached ;  and  it  is  opposed  to  several  cases  cited  in 
the  opinions,  and  is  upheld  by  no  authority  directly  on  the 
point.  In  the  well  considered  case  of  CommontoecUth  v. 
ItogerSy  (7  Mete.  500,)  Ch.  J.  Shaw  laid  down  the  rule  that 
a  person  is  of  sound  mind  until  the  contrary  appears ;  and  in 
order  to  shield  a  party  from  criminal  responsibility,  the  pre- 
sumption must  be  rebutted  by  proof  sufficient  to  establish 
the  fact  of  insanity  to  the  satisfaction  of  the  jury.  On  an 
inquiry  subsequently  put  by  the  jury,  whether  they  must  be 
satisfied  beyond  a  doubt  of  the  insanity  of  the  prisoner,  the 
chief  justice  repeated  this  instruction,  and  added  that  if 
the  preponderance  of  the  evidence  was  in  favor  of  the  insanity 
of  the  prisoner,  the  jury  would  be  authorized  thus  to  find. 
The  propriety  of  this  instruction  is  sanctioned  by  the  case 
of  Walter  v.  The  People^  (32  N.  T.  Sep,  147,)  where  the 
court  say  that  sanity  is  the  presumed  normal  condition  of 
the  human  mind,  and  it  is  never  incumbent  upon  the  prose- 
cution to  give  affirmative  evidence  of  the  existence  of  such 
state,  in  a  particular  case.  I  know  not  how  to  reconcile 
the  doctrine  put  forth  in  the  case  of  McCann  with  this  ded" 
sion,  and  if  in  conflict  on  this  point,  this,  as  being  the  latest 
utterance  of  the  court,  must  prevail. 

But,  assenting  to  the  authority  of  The  People  v.  McCann^ 
it  does  not  support  the  proposition  of  the  prisoner's  counsel 
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here,  for  the  reason  that  the  court  holds  that  to  establish 
sanity  is  a  part  of  the  case  which  the  prosecution  is  to  main- 
tain. The  common  law  definition  of  murder,  to  wit :  that 
it  must  be  perpetrated  by  a  person  of  "  sound  memory  and 
discrimination/'  is  cited  and  held  to  be  still  applicable  to  the 
definition  of  the  crime,  and  that  this  must  be  proved^  to  the 
satisfaction  of  the  jury,  as  much  as  any  part  of  the  case. 
It  is  said  plausibly,  if  not  forcibly,  that  if  a  man  is  without 
reason  at  the  time,  the  act  is  not  his,  and  he  is  no  more  respon- 
sible than  he  would  be  for  the  act  of  another  man ;  and  that 
the  defense  of  insanity,  so  far  from  confessing  and  seeking  to 
avoid  the  alleged  crime,  denies  the  existence  of  any  capacity 
to  incur  guilt  and  coromit  crime.  This  is  the  ground  on 
which  the  opinion  of  the  court  places  the  defense  of  insanity. 
It  need  hardly  be  said  that  viewing  it  in  this  light,  it  has  no 
analogy  to  the  position  of  a  party  like  the  prisoner  in  this 
case,  who  had  the  capacity  to  commit  the  alleged  crime,  by 
whom  it  was  confessedly  perpetrated,  and  who  can  only 
escape  the  consequences  by  showing  to  the  satisfaction  of 
the  jury,  beyond  a  reasonable  doubt,  a  state  of  facts  that 
furnishes  a  justification  of  the  act,  or  mitigates  it  to  iome 
lower  degree  in  the  scale  of  crime.  The  instruction  of  the 
judge,  therefore,  seems  to  me  entirely  proper,  and  the  con- 
viction and  judgment  should,  in  my  opinion,  be  affirmed. 

[OvoHDAOA  Gbnebal  Tbbh,  Octobor  2,  1866.    ^awm,  Fctt^  and 
Justices.] 
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The  p]ai]iti£&  were  the  owDen  of  a  yeaael  employed  in  carrying  freight  on  the 
lakes.  On  the  24th  of  November,  1868,  the  yessel  sailed  from  Clereland, 
Ohio,  for  Ogdensbnrgh,  N.  T.  with  a  cargo  of  flour,  wheat,  &c.  On  the  fol- 
lowing day  the  defendants  issued  to  tho  pldntiift  a  certificate  of  insurance, 
whereby  they  insured  them  $1200  "  on  their  freight  money  on  flour,  inboard 
cargo,"  of  the  ressel,  under  and  subject  to  the  conditions  of  open  policy 
No.  654.  During  the  voyage  the  vessel  stranded  and  sprung  a  leak,  in  con- 
sequence of  which  a  large  part  of  the  cargo  waj9  wet,  damaged  and  loet. 
The  freight  of  the  flour,  as  appeared  by  the  bill  of  lading,  was  $750,  and  the 
flight  on  the  wheat  was  |450.  In  an  action  upon  the  certificate  of  insur- 
ance, the  plalntifib  recovered  $1200  and  interest^  which  included  the  freight 
of  the  wheat,  as  well  as  that  of  the  flour,  ffeld  that  had  the  objection  that 
a  recovery  could  not  be  had  for  the  freight  of  the  wheat,  on  the  ground  that 
the  certiticate  of  insurance  covered  only  the  freight  money  on  Jloutf  been 
raised  by  the  pleadings,  and  at  the  circuit,  it  should  have  prevailed. 

But,  the  plaintiQk  having  averred,  in  their  complaint,  that  they  were  insured  by 
the  defendants  in  the  sum  of  $1200  on  freight  money  on  inboard  cargo  of  the 
vessel,  which  averment  was  not  denied  in  the  answer ;  it  was  hdd  that  sudi 
avennent,  being  material,  stood  admitted  of  record,  and  the  plaintifls  must 
recover  the  ibnount  specified  in  the  contract,  if  they  had  established  other 
facts  put  in  issue,  and  necessary  to  make  out  their  action. 

That  if  the  defendants  relied  upon  any  qualification  of  the  contract,  or  on  any 
contract  different  from  that  stated  in  the  complaint,  they  should  have  denied 
the  averment,  or  stated  the  qualification  in  their  answer. 

Heidj  further,  that  the  objection  thus  presented  was  one  Qf  varimee  between  the 
pleadings  and  the  proof,  which  should  have  been  taken  at  the  trial,  in  order 
to  give  the  pliuntiffs  an  opportunity  to  remove  it,  by  amendment,  or  Airther 
proof;  and  that  it  could  not  be  raised  by  ^ay  of  ezceptaon  to  the  findings  of 
the  judge,  after  the  trial. 

The  contract  of  insurance  was  that  the  defendants  would  pay  to  the  plaintiib 
the  freight  money  stipulated  for,  in  case  they  were  prevented  from  earning  it 
through  the  perils  of  the  lakes,  rivers,  canals,  dbc.  and  in  case  there  was  no 
breach,  on  the  part  of  the  assured,  of  any  of  the  conditions  fonning  a  part 
of  the  contract.  The  disaster  which  occaaioned  the  loss  and  damage  having 
occurred  from  the  perils  of  the  lake,  without  fault  of  the  owneis,  master  or 
crew  of  the  vessel;  Hdd  that  the  plaintiffs  were  entitled  to  recover  the 
flight  money,  in  whole  or  in  part. 

The  policy  contained  a  stipulation  that  grounding  of  the  vessel,  or  mere  deten- 
tion in  any  case,  should  not  be  cause  for  abandonment ;  and  that  in  caae  of  de- 
tention on  the  voyage  by  the  closing  of  navigation,  the  risk  should  continue, but 
that  an  additional  premiimi  should  })e  paid  for  the  winter  risk.  Hdd  that  this 
provision  contemplated  mere  detention  from  the  grounding  of  the  vessel,  the 
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closing  of  nayigation,  or  other  causes ;  and  that  the  plaintifib  were  not  pre- 
cluded, by  it,  from  recovering,  where  it  appeared  that  the  voyage  was  en- 
tirely 'broken  up  and  rendered  impossible  of  completion  according  to  the 
intention  of  the  parties,  by  stress  of  weather. 

Seld,  also,  that  the  plaintiff^,  having  been  prevented  from  earning  full  freight, 
by  delivering  the  property  specified  in  the  bill  of  lading,  by  reason  of  a  peril 
insured  against,  the  defendants  were  bound  to  save  them  harmless  and  indem- 
nified, and  the  pluntiffs  were  entitled  to  recover  the  entire  sum  claimed, 
notwithstanding  they  had  voluntarily  surrendeijBd  up  the  cargo,  after  the 
disaster,  without  exacting  freight. 

Facts  proved,  but  not  pleaded,  are  not  available  to  the  party  proving  them. 

THIS  is  an  Appeal  from  a  judgment  directed  by  Justice 
James,  after  a  trial,  without  a  jury. 

The  plaintiffs  were  owners  of  the  brig  Eio  Grande,  employed 
in  carrying  freights  on  the  lakes.  On  the  24th  November, 
1863,  the  brig  sailed  from  Cleveland,  Ohio,  for  Ogdensburgh, 
N.  T.  with  an  inboard  cargo  on  flour,  wheat  and  a  few  bars 
of  iron.  On  the  following  day  (the  25tb)  the  defendants 
issued  to  the  plaintiffs  a  certificate  of  insurance,  whereby  they 
insured  them  $1200,  as  expressed  in  the  certificate,  "on  their 
freight  money  on  flour,  inboard  cargo,"  under  and  subject  to 
the  conditions  of  open  policy  No.  654,  issued  by  the  defend- 
ants. The  freight  on  flour  was  $750,  and  that  on  wheat 
$450.  On  her  passage,  and  at  the  mouth  of  the  Welland 
canal,  the  brig,  by  stress  of  weather  and  without  any  fault 
of  the  owners,  master  or  crew,  stranded  and  sprung  a  leak, 
in  consequence  of  which  a  large  part  of  the  cargo  was  wet, 
damaged  and  lost. 

The  brig  was  taken  to  Buffalo  for  repairs,  and  the  cargo 
removed.  When  repairs  were  effected  navigation  had  closed 
for  the  winter.  The  cargo  was  insured  by  its  owners  and 
was  abandoned  to  the  insurers.  It  was  also  found  that  the 
part  of  the  cargo  saved  could  not,  with  due  diligence,  have 
been  forwarded  by  water  before  the  close  of  navigation.  Nor 
could  it  have  been  forwarded  by  rail  from  Buffalo,  except  at 
an  expense  far  greater  than  the  entire  freight  originally  agreed 
to  be  paid ;  and  if  retained  until  the  opening  of  navigation 
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the  following  year^  it  would  have  been  valueless.  That  had 
the  damaged  wheat  been  taken  to  Ogdensburgh  by  rail^  it 
would  not  have  then  sold  for  enough  to  pay  its  freight.  That 
notice  of  said  loss  was  immediately  given ;  that  sixty  days 
expired  on  the  Slst  day  of  January,  1864. 

From  these  facts  the  judge's  conclusions  of.  law  were : 
That  by  reason  of  the  accident,  the  Bio  Grande  being  unable 
to  perform  her  voyage  and  earn  her  freight  that  season,  the 
plaintifib  were  entitled  to  recover  the  amount  of  said  insur- 
ance and  interest.  Judgment  was  given  for  the  plainti&  for 
$1200,  the  sum  specified  in  the  certificate  of  insurance,  with 
interest. 

J.  Laioaofiy  for  the  appellants.  I.  The  judge  who  tried 
the  cause  erred  in  allowing  the  plaintiffs  to  recover  for  the 
freight  of  the  wheat. 

The  freight  of  the  flour,  as  appears  by  the  bill  of  lading, 
was  $750.  The  freight  of  the  wheat  was  $450.  The  plain- 
tiffs recovered  $1200  and  interest ;  of  course  it  includes  the 
freight  of  the  wheat  as  well  as  the  flour.  But  the  policy  and 
the  certificate  of  insurance,  which  are  the  only  evidences  of 
the  contract,  show  that  the  insurance  was  only  on  freigki 
money  on  flour.  The  policy  was  not  a  valued  one.  The 
plaintiffs  were  therefore  bound  to  prove  the  value  of  the 
interest  insured  and  at  risk.  {Amould  on  Ins.  Perkins'  erf. 
309.  Phillips  on  Ins.  §§  33, 1180.)  The  bill  of  lading  was 
the  only  evidence  upon  that  point,  and  shows  the  value  of 
the  interest  at  risk,  to  wit,  the  freight  on  the  flour,  was  $750. 
That  amount  therefore,  with  interest,  was  all  the  plaintifis 
were  entitled,  in  any  event,  to  recover. 

II.  The  second  point  is  raised  by  the  exception  taken  to 
the  decision  of  the  judge,  whereby  he  finds  that  the  defend- 
ants, by  the  certificate  referred  to,  took  upon  themselves  all 
perils  whereby  the  plaintiffs  might  lose  their  freight  money. 
The  certificate  states  that  the  plaintiffs  are  insured  under  and 
subject  to  the  conditions  of  policy  No.  654,  issued  by  the 
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defendants.  That  policy  shows  that  instead  of  being,  as 
found  by  the  judge,  an  insurance  against  all  perils  by  which 
the  plaintiffs  might  lose  their  freight  money,  there  is  a  long 
list  of  express  exceptions ;  one  being  an  express  exception 
of  loss  from  detention  by  the  closing  of  navigation,  the  very 
peril  by  which  the  loss  happened,  according  the  findings  of 
the  jadge ;  for  he  finds  that  the  vessel  was  repaired  by  the 
15th  of  December ;  that  the  Welland  canal  was  then  closed 
by  ice,  and  therefore  it  was  impossible  for  the  Bio  Grande 
to  proceed  on  her  voyage ;  that  the  dry  wheat  might  at  that 
time  have  been  carried  on  to  Ogdensburgh  in  good  condition^ 
and  the  flour  and  damaged  wheat  in  a  damaged  condition ; 
and  that  by  reason  of  the  brig's  being  unable  to  complete 
her  voyage  and  earn  her  freight  that  seasoriy  the  plaintiffs 
were  entitled  to  recover.  The  finding,  therefore,  that  the 
defendants  insured  the  plaintiffs  against  all  perils  by  which 
they  might  lose  their  freight  money,  was  an  essential  element 
of  the  finding  that  the  defendants  were  liable  for  a  loss  of 
the  voyage  for  that  season,  happening  by  reason  of  the  closing 
of  nav^tion  for  the  season  by  ice. 

III.  The  third  point  is  upon  the  second  exception  to  the 
decision  of  the  judge,  by  which  he  finds  that,  had  the  dam* 
aged  flour  and  wheat  been  retained  until  the  opening  of 
navigation  in  the  spring,  it  would  have  been  valueless.  This 
finding,  as  to  the  fiour,  is  entirely  unsupported  by  the  evi- 
dence. The  only  evidence  as  to  the  condition  of  the  fiour, 
or  the  effect  of  keeping  it  in  the  condition  it  was  in,  is  the 
testimony  of  the  witness  Larkin,  who  says,  ^^  the  cargo  was 
wet  and  damaged,  both  the  fiour  and  the  wheat,"  and  '^the 
fiour  would  have  been  sour."  On  his  cross-examination  he 
testified :  ^^I  did  not  examine  the  fiour  to  see  its  condition ; 
I  do  not  know  how  deep  the  fiour  was  wet  in ;  it  is  my  opin- 
ion the  fiour  would  have  soured ;  that  is  all  that  would  have 
happened  or  resulted  from  its  being  wet ;  it  would  then  have 
been  good  for  something ;  I  don't  know  how  much  of  the  cargo 
was  wet ;  some  of  the  fiour  was  under  water  twelve  days. 


>f 
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This  is  all  the  evidence  in  the  case^  from  which  an  inference 
can  be  drawn  that  the  floor  would  have  been  valaeless  if  kept 
until  the  opening  of  navigation  in  the  springy  as  found  hj 
the  judge. 

lY.  The  fourth  point  which  the  defendants  make,  is  upon 
the  exception  to  the  decision  of  the  judgCj  whereby  he  finds, 
"that,  by  reason  of  the  accident,  the  Rio  Grande  being  una- 
ble to  perform  her  voyage  and  earn  her  freight  that  season, 
the  plaintifiis  are  entitled  to  recover  the  amount  of  said  insur- 
ance and  interest."  This  is  virtually  a  finding  (taken  together 
with  the  fact  found,  that,  at  the  time  the  brig  was  repaired, 
the  Welland  canal  was  closed  by  ice,  and  no  vessel  could 
pass  from  Lake  Erie  to  Lake  Ontario,)  that  the  delay  occa- 
sioned by  the  loss  of  time  necessary  to  repair  the  brig,  together 
with  the  additional  delay  caused  by  the  freezing  up  of  the 
canal  in  the  meantime,  by  which  a  portion  of  the  voyage  was 
lost  for  that  season,  was  a  total  loss  of  the  freight  for  the 
voyage.  This  view  of  the  case  we  claim  is  clearly  inconect 
Ist.  The  parties,  by  the  very  contract  under  which  the  claim 
is  made,  had  stipulated  that  the  grounding  of  the  vessel,  or 
mere  detention  in  any  case,  should  be  no  cause  for  abandon- 
ment, and  that  in  case  of  detention  on  the  voyage  by  the 
closing  of  navigation,  the  risk  should  continue  at  an  addi- 
tional rate  of  premium.  This  is  clearly  a  stipulation  against 
any  liability  for  loss  of  freight  by  detention  arising  from  the 
closing  of  navigation  by  ice.  But  the  loss  of  the  voyage  for 
the  season,  by  reason  of  which  the  judge  finds  the  defend- 
ants are  liable,  was  clearly  caused  by  the  closing  of  the 
Welland  canal  by  ice ;  forj  as  he  also  finds,^  the  brig  was  ready 
to  resume  her  voyage  by  the  15th  of  December,  and  of  course 
might  have  gone  on  and  completed  it,  had  not  the  very  peril 
stipulated  against  intervened.  If,  therefore,  the  loss  of  the 
voyage  for  the  season,  by  such  detention,  is  to  be  construed 
to  amount  to  a  total  loss  of  the  freight  for  the  voyage,  it  is 
clearly  such  a  loss  as  the  defendants  are  relieved  from  any 
liability  for,  by  the  stipulations  above  cited.    2d.  But  we 
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insist,  as  a  matter  of  law,  aside  from  the  stipulations  of  the 
contract,  that  a  mere  detention  which  prevents  the  comple- 
tion of  the  voyage  during  the  season,  is  not  a  circumstance 
which  entitles  the  assured  to  recover.  Palmer  v.  LoriUard, 
(16  John.  347,)  was  a  case  where  a  ship  was  delayed  by  a 
blockade,  from  February  to  September.  The  owners  of  the 
goods  then  demanded  them  of  the  master  of  the  vessel,  and 
he  refused  to  deliver  them  unless  freight  was  paid.  It  was 
held  by  the  Court  of  Errors,  Kent  delivering  the  opinion, 
that  the  delay  did  not  put  an  end  to  the  contract  of  affreight- 
ment, and  that  the  owners  of  the  vessel  were  right  in  retain- 
ing the  cargo,  unless  freight  was  paid  or  tendered.  He  cites, 
with  approval,  the  case  of  Hadley  v.  Clarke^  (8  Term  Rep. 
259,)  in  which  a  delay  occasioned  by  an  embargo,  which 
lasted  more  than  two  years,  was  held  not  to  exonerate  the 
ship  owner  from  his  obligation  to  continue  the  voyage  when 
the  embargo  was  removed.  He  also  cites  the  remark  of  Lord 
Kenyon,  made  in  the  same  case,  ^Hhat  ships  had  often  been 
driven  by  the  violence  of  the  winds  to  Denmark,  where  they 
had  been  obliged  to  winter,  yet  the  contract  of  affireightment 
remained."  To  this  point  see  also  Parsons  v.  Hardy,  (14 
Wend.  215 ;)  Botoman  v.  Teall,  (23  id.  309,  per  Cowen,  J. ;) 
Wibert  v.  New  York  and  Erie  R.  R.,  (12  N.  Y.  Rep.  245 ;) 
Howard  v.  The  Astor  Ins.  Co.,  (5  Bosw.  50,  56.)  The  de- 
tention,, therefore,  not  having  deprived  the  assured  of  his 
lien  upon  the  cai^o  for  freight,  or  of  his  right  to  retain  it  . 
and  carry  it  on,  and  earn  full  freight,  when  the  cause  of  de- 
tention was  removed,  the  loss,  if  he  chose  to  surrender  the 
cargo  without  exacting  the  payment  of  freight,  was  a  conse- 
quence of  his  own  negligence,  and  not  of  the  perils  insured 
against,  and  they  can  not  therefore  recover.  (Oriswold  v. 
N.  Y.  Insurance  Co.,  1  John.  204.)  In  this  case,  Kent,  J. 
at  page  211,  referring  to  the  case  of  Herbert  v.  Hallett,  says, 
"it  was  an  action  on  a  policy  on  freight  on  a  voyage  from 
New  York  to  Havana.  The  voyage  commenced,  and  the 
brig  was  stranded  at  Sandy  Hook.    The  cargo  was  unloaded 
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in  an  injured  state,  and  brought  bock  to  New  York,  and  the 
Teasel  returned  in  three  or  four  days,  and  in  iuH>  or  three 
weeks  was  completely  repaired.  The  court  held  that  the 
freight  of  the  voyage  was  lost  by  the  negligence  or  folly  of 
the  plaintiff,  and  not  by  the  perils  of  the  sea ;  for  that  he 
might  have  taken  on  the  cargo^  but  having  negleded  to 
entitle  himself  to  freight  against  the  shipper ^  he  ought  not 
to  recover  it  of  the  insurer."  In  the  same  case,  which  came 
again  before  the  Supreme  Court,  (3  John.  321,)  on  a  special 
verdict  rendered  upon  a  new  trial  ordered  on  the  former 
appeal,  Kent,  Ch.  J.  delivering  the  opinion  of  the  court,  says- 
(p.  326)  ^^the  ship  was  in  a  condition  to  be  immediately  and 
easily  repaired,  and  in  seventeen  days  she  was  repaired  and 
ready  for  sea.  If  the  plaintifib,  instead  of  abandoning  to.  tiie 
defendants,  had  offered  to  proceed  with  tl^e  cargo,  and  the 
owners  of  it  had  refused,  they  would  have  made  themsdves 
liable  for  the  full  freight.  If  the  owners  had  consented,  the 
plaintiffs  would  have  been  bound  to  proceed,  and  run  the  risk 
(c^ainst  which  risk  the  defendants  had  assured  by  the  policy) 
of  losing  the  freight  by  the  loss  of  the  cai^  in  the  course 
of  the  voyage,  or  of  earning  freight  by  its  safe  arrival  at  the 
port  of  destination.  For  the  plaintiffig  to  abandon  without 
assuming  this  risk,  was  unreasonable  and  inadmissible.  It 
would  no  doubt  have  suited  very  well  with  their  convenience 
to  have  received  the  full  freight  for  the  voyage,  without  ever 
leaving  the  port  of  New  York,  and  to*  have  employed  the 
time  which  that  voyage  would  have  consumed,  in  earning 
freight  on  some  other.  But  they  can  not  be  permitted  to 
enjoy  this  good  fortune  unless  they  can  show  clearly  that  the 
freight  insured  was  lost,  either  by  the  act  of  the  shipper  or 
by  the  perils  of  the  sea.  Whether  it  would  have  been  wise 
or  foolish  in  the  shipper  to  have  sent  on  the  flour  in  the  con- 
dition it  was  in,  was  a  question  not  to  be  put  by  the  plain- 
tiff. It  was  none  of  their  concern.  The  risk  of  the  value 
of  the  cargo  at  the  place  of  delivery,  lay  with  the  owners  of 
the  cargo.     All  that  the  plaintiffs  had  to  do,  by  their  con- 
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tract^  waa  to  provide  the  means  to  take  on  the  cargo^  by 
repairing  their  ship  or  procuring  another.  That  case  is  in 
all  its  ciroomstances  very  similar  to  the  present  one,  except- 
ing as  to  the  delay  caused  by  the  closing  of  navigation  by 
ice,  but  more  favorable  to  the  plaintifEs,  and  should  be  deci- 
sive of  this.  To  the  same  point  see  also  Clark  v.  MtMS.  Fire 
and  Marine  Ins.  Oo.y  (2  Pick.  104;)  SoMus  v.  Ocean  Ins. 
Co.,  (14  John.  138 ;)  Ogden  v.  The  Oen.  Mut  Ins.  Co.,  (2 
Dt^r,  218,  and  cases  there  cited,)  The  fact  that  the  ship- 
pers of  the  cargo  had  abandoned  to  the  insurers  upon  that 
interest,  does  not  vary  the  rights  of  the  parties  to  this  suit, 
as  appears  by  the  case  of  Chriswold  v.  The  N.  T.  Ins.  Co., 
(1  John.  205,)  in  which  it  appeared  that  the  owner  of  the 
cargo  had  abandoned  to  the  underwriter  upon  that  interest, 
but  it  was  held  that  notwithstanding  that  fact,  the  ship 
owner  might  have  retained  the  cargo  and  carried  it  on,  and 
thereby  have  entitled  himself  to  full  freight,  and  having 
failed  to  do  so,  he  could  not  recover  of  his  insurer  upon  freight. 
The  abandonee  of  the  cargo,  in  such  a  case,  stands  in  the 
position  of  the  original  owner,  and  takes  the  cargo  subject  to 
the  lien  for  freight.  (Smyth  v.  Wright,  15  Barb.  51.)  As 
to  the  wet  wheat  (if  it  should  be  held  that  the  defendants' 
contract  covers  the  freight  of  the  wheat)  we  say,  that  as  it 
appears  by  the  evidence,  that  the  wet  wheat  might  have  been 
dried  at  Buffalo  in  three  or  four  days,  so  as  to  have  been  in 
a  condition  to  be  carried  on,  and  as  it  is  not  shown  how  much 
it  would  have  cost  to  get  it  dried,  and  for  aught  that  appears 
it  might  have  been  dried  for  much  less  than  the  value  of  the 
fr^ht,  the  plaintiffs  are  not  entitled  to  recover  for  loss 
of  freight  upon  that,  even  upon  the  ground  of  its  damaged 
condition.  (Clark  v.  M<iss.  Fire  and  Marine  Insur.  Co., 
2  Pick.  104.  Jordan  v.  Warren  Ins.  Co.,  1  Story,  cited 
and  approved  in  Ogden  v.  The  Oen.  Mut.  Ins.  Co.,  2  Duer, 
220,  221.)  The  judgment  can  not  be  maintained,  either 
upon  the  facts  as  found  by  the  learned  judge  before  whom 
the  cause  was  tried,  or  as  shown  by  the  evidence.    The  evi« 
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denoe  shows  that  the  vessel  was  repaired  in  less  than  three 
weeks  from  the  time  of  the  accident^  so  as  to  be  in  a  condi- 
tion to  complete  her  royage  and  earn  her  freight,  and  so  the 
jadge  finds.  Two  thousand  seven  hundred  and  forty-four 
bushels  of  the  wheat  was  dry  and  uninjured,  and  in  a  condi- 
tion to  be  carried  on,  as  the  evidence  shows  and  the  judge  finds. 
The  wet  wheat  might  have  been  dried  (whether  at  such  ex- 
pense as  would  have  exonerated  the  plaintifis  fix>m  doing  so, 
does  not  appear,)  and  could  then  have  been  carried  on.  The 
flour  could  have  been  carried  on  in  its  damaged  condition, 
soured,  but  still  remaining  in  specie,  and  of  some  value. 
There  is  no  evidence  to  show  that  if  the  wet  wheat  had  been 
dried,  and  the  whole  cargo  retained  by  the  plainti&  until  the 
opening  of  navigation  in  the  spring,  they  could  not  have 
carried  it  on,  despite  the  perils  insured  against,  and  earned 
freight.  Having  voluntarily  surrendered  up  the  cargo,  with- 
out exacting  freight,  under  circumstances  where  they  might 
have  insisted  upon  earning  and  receiving  full  freight,  in  the 
language  of  Chancellor  Kent,  in  Chriawold  v.  The  New  York 
Insurance  Company ,  ^^  The  freight  was  lost  by  the  negligence 
or  folly  of  the  plaintiffs,  and  not  by  the  perils  of  the  sea." 

Wm.  0.  Brown,  for  the  respondent  I.  The  appellants' 
first  objection  to  the  recovery  is,  that  thi  insurance  was  only 
on  freight  money  on  flour ;  that  the  freight  strictly  on  flour 
was  only  $750,  and  the  other  $450  was  on  wheat ;  and  that 
the  plaintiff  having  foolishly  insured  $1200  on  his  freight 
money  on  flour,  when  it  only  amounted  to  $750,  should  only 
have  recovered  the  latter  sum,  instead  of  the  full  insurance. 
1.  But  the  question  as  to  what  was  the  contract  of  insurance, 
was  settled  by  the  pleadings.  The  complaint  alleges  that  the 
insurance  was  ^'on  freight  money  on  inboard  caigo  of  brig 
Rio  Grande,  at  and  from  Cleveland  to  Ogdensburgh."  The 
answer  admits  that  this  was  the  contract,  by  not  denying  it 
A  fact  admitted  by  the  pleadings  is  not  open  to  controversy, 
without  an  amendment.    2.  This  question  was  not  raised  on 
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th6  trial.  If  it  had  been,  the  defendants  might  possibly 
have  obtained  permission  to  amend  their  answer,  provided 
they  could  have  shown  that  the  real  contract  was  not  as 
stated  in  the  complaint.  But  then  the  plaintiff  would  have 
been  allowed  to  amend  the  complaint,  and  show  that  the 
word  "  flour"  was  inserted  in  the  certificate  by  the  defendants' 
agent  by  mistake,  and  have  it  reformed*  That  it  was  a 
mistake  is  quite  evident.  The  plaintiffs  having  contracted  to 
carry  flour  for  $750,  and  wheat  for  $450,  could  not  possibly 
have  bargained  for  an  insurance  of  $1200  on  freight  money 
on  flour  alone.  There  was,  doubtless,  a  merely  clerical  error 
of  the  defendants'  agent  in  inserting  the  word  '^flour"  in 
the  certificate.  The  defendants  were  compelled  to  verify  their 
answer,  and  could  not  swear  that  the  actual  contract  was 
difierent  from  that  stated  in  the  complaint.  They  were  con- 
strained, therefore,  to  concede  it ;  and  ought  not  to  be  allowed 
the  benefit,  on  appeal,  of  a  defense  which  they  dare  not  set 
up,  either  in  their  answer  or  on  the  trial. 

II.  The  plaintiiFs  chartered  all  the  under  deck  part  of  their 
brig  "  Bio  Grande  "  to  White  &  Co.,  to  bring  a  cargo  of  wheat 
and  flour  from  Cleveland  to  Ogdensburgh,  on  the  completion 
of  which  undertaking,  on  their  part,  they  were  to  receive  the 
freight  money,  to  the  amount  of  $1200.  They  would  not  be 
entitled  to  freight  unless  they  performed  the  contract  on  their 
part,  or  unless  the  shippers  voluntarily  dispensed  with  full 
performance  j  in  which  case  they  would  be  entitled  to  freight, 
pro  rata,  to  the  extent  of  their  part  performance.  In  view 
of  the  fact  that  the  dangers  of  navigation  might  prevent  per- 
formance, they  procured  insurance  from  the  defendants,  whose 
business  it  is  (or  is  by  them  pretended  to  be)  to  take  such 
risks,  for  an  adequate  consideration,  which  they  themselves 
prescribe.  They  had  a  right,  then,  to  expect  that,  with  rea- 
sonable diligence  on  their  part,  they  would  certainly  receive 
their  freight  money  from  the  consignees  or  insurere ;  from 
the  consignees  if  they  were  enabled  to  perform;  from  the 
insurers  if  they  were  not    In  the  regular  course  of  the 
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voyage  the  veflsel,  by  streBs  of  weather,  w^s  stranded  at  Port 
Colbome ;  rendered  unable  to  complete  her  voyage ;  and  the 
plaintiffs  were  unable  to  obtain  any  thing  for  freight  from  the 
owners  or  consignees  of  the  property.  Prima  faciei  there- 
fore, they  were  entitled  to  receive  the  whole  from  the  insuierB. 
They  lost  the  whole  by  a  peril  insured  against.  The  defend- 
ants claimed,  on  the  trials  (and  it  was  the  only  defense 
claimed  there,)  that  they  were  not  bound  to  pay  for  that 
part  of  the  freight  chargeable  on  the  dry  wheat  and  the  flour, 
because  the  plaintiffs  might,  and  should  have  carried  that  to 
its  place  of  destination,  and  earned  freight  thereon.  *We 
concede  that  if  the  vessel  could  have  been  repaired,  and  the 
voyage  completed,  so  as  to  enable  the  plaintiffs  to  deliver 
the  property  to  the  consignees,  in  a  reasonable  time  and 
manner,  that  should  have  been  done ;  or  if  they  could  have 
procured  other  means  of  transportation  to  complete  the  voy- 
age in  a  manner  to  entitle  them  to  freight  from  the  con- 
signees, they  should  have  done  so,  and  thereby  have  saved  to 
the  insurers  all  of  the  twelve  hundred  dollars,  except  what 
it  would  cost  to  fulfill  their  contract.  Btit  if  to  do  this 
would  have  cost  the  plaintiff  more  than  the  whole  sum 
insured,  then  it  is  clear,  not  only  that  they  were  not  bound 
to  do  it,  but  also,  that  their  doing  so  would  have  been  of  no 
possible  advantage  to  the  insurers.  Pro  rata  freight  is  only 
due  when  the  master  is  able  and  willing  to  transport  the 
goods  to  the  place  of  destination,  and  offers  to  do  so.  When 
there  is  neither  the  ability  nor  the  offer,  the  owner  is  entitled 
to  take  his  goods  at  the  place  of  disaster,  free  of  frieigkt 
{Atlantic  M,  Ins,  Co,  v.  Bird,  2  Bosworth,  195.)  1.  In  this 
case  it  is  perfectly  clecu*  that  the  vessel  was  wholly  unable  to 
complete  her  voyage.  Before  she  could  be  removed  from  the 
shoal  the  Welland  canal  was  closed.  Neither  the  grain  nor 
the  flour  was  in  q.  condition  to  be  carried  without  ruining  the 
cargo,  and  endangering  the  health  and  even  the  lives  of  the 
crew,  from  the  foul  effluvia  which  procee.ds  from  rotten  grain 
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and  flour.  2.  Other  transportatiou  could  not  be  procured  by 
vessel.  This  was  most  abundantly  proved  on  the  trial,  by 
the  testunony  of  the  captain  and  Messrs.  Allen  &  Guyles. 
3.  If  other  transportation  could  have  been  procured  by  vessel, 
it  would  have  cost  more  thion  the  plaintiffs'  whole  freight. 

III.  In  considering  what  ought  to  have  been  done,  we  must 
not  look  solely  to  the  ii^terest  of  the  insurers,  but  also  to  the 
rights  and  interests  of  the  owners  of  the  cargo,  and  to  the 
duty  of  the  owners  of  the  vessel  to  the  owners  of  the  cargo. 
Ab  between  the  owners  of  the  goods  and  the  owners  of  the 
vessel,  the  right  of  the  latter  to  furnish  other  transportation, 
in  case  of  disaster,  is  a  right  to  be  exercised  reaaondbly  and 
with  diligence^  and  he  has  no  right  to  hold  the  goods  for 
months,  merely  to  employ  the  cheapest  possible  conveyance. 
As  soon  as  the  goods  were  in  a  condition  to  be  forwarded, 
they  should  be  sent  on  by  the  earliest  conveyance.  They 
could  be  sent  by  rail,  and  it  was  the  duty  of  the  owner,  if 
he  undertook  to  send  them  at  all,  to  send  them  by  rail,  as  he 
did  his  own  goods.  But  the  testimony  shows  that  such 
transportation  would  cost  more  than  the  whole  freight. 

lY.  We  insist  that,  in  the  condition  the  cargo  was  in  when 
the  vessel  was  raised,  the  plaintiffs  were  not  bound,  and 
would  not  have  been  justified,  to  undertake  the  business  of 
separating  and  drying  the  wheat,  or  separating  the  wet  flour 
from  the  dry,  without  which  it  was  impossible  to  send  for- 
ward any  part  of  the  cargo.  That  is  a  business  they  are  not 
sup})Osed  to  understand,  and  if  they  had  undertaken  it  they 
would  have  incurred  great  risk ;  more  even  than  the  defend- 
ants insured  against. 

y .  It  should  be  conclusive  of  this  case,  that  there  was 
nothing  the  master  could  have  done,  towards  the  fulfillment 
of  his  contract,  that  would  have  saved  any  part  of  the  freight. 
The  testimony  shows  that  it  was  impossible  to  have  the  goods 
transported  to  the  place  of  destination,  from  the  place  of 
disaster,  for  less  than  $1200. 
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1.  Lawson,  in  reply.  In  reply  to  the  first  point  made  by 
the  respondents,  the  appellants  say  that  it  is  not  admitted 
by  the  pleadings,  that  the  freight  of  the  wheat,  as  well  as  of 
the  flour,  was  insured  by  the  defendants.  The  allegation  in 
the  complaint  is,  that  the  defendants  insured  the  plainti&, 
^^on  freight  money  on  inboard  caigo  of  brig  Bio  Grande,  at 
and  from  Cleveland  to  Ogdensburgh ;"  not  on  the  freight 
money  on  inboard  cargo ;  not  on  oU  the  freight  money  on 
inboard  cargo,  nor  on  freight  money  on  wheat.  The  defend- 
ants could  not  deny  that  they  had  insured  $1200,  '^on  freight 
money  on  inboard  cargo."  The  flour  was  "inboard  cargo," 
and  the  defendants  had  insured  $1200  on  it,  The  fact  is,  the 
language  of  the  complaint  is  equivocal,  and  comes  as  near 
affirming  that  the  defendants  insured  upon  the  freight  of  both 
the  wheat  and  flour,  as  the  plaintiffs  dared  to  swear,  having 
the  contract  before  them,  by  which  it  clearly  appeared  that 
the  insurance  was  only  upon  freight  upon  flour.  The  all^a- 
tion  of  the  complaint  was  ambigious,  and  should  therefore  be 
taken  most  strongly  against  the  pleader.  The  defendants 
should  not  be  presumed  to  have  admitted  any  tUng  more 
than  would  be  necessarily  inferred  from  the  language  of  the 
complaint.  Besides,  the  plaintiffii  themselves  proved,  by 
introducing  in  evidence  the  certificate  of  insurance,  that  the 
insurance  was  upon  freight  of  flour  alone ;  and  they  should, 
therefore,  not  have  been  allowed  to  recover  for  freight  on  the 
wheat.     (Ely  v.  Cook,  9  Abb,  Pr.  R.  366.) 

The  plaintifis'  counsel  says  the  question  was  not  raised 
upon  the  trial.  How  or  when  could  the  defendants  have 
properly  raised  the  question  ?  By  requesting  the  judge  to 
grant  a  nonsuit  as  to  the  freight  on  the  wheat,  or  by  asking 
him  to  find  specifically  that  the  plaintiffi  were  not  entitled 
to  recover  the  freight  of  the  wheat  ?  All  that  the  defend- 
ants wished  him  to  do  was  to  refrain  from  finding  the  plain- 
tiffs entitled  to  more  than  they  showed  themselves  entitled 
to.  If  the  plaintiffs  failed  to  make  out  a  case,  or  any  part 
of  their  case,  the  defendants  were  entitled  to  the  decision,  so 
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far  as  that  failure  extended^  without  maMng  any  more  spe- 
cific demand  for  it  than  they  did  make  by  answering  and 
defending  gainst  the  plaintiffs'  whole  claim. 

As  to  the  other  points  made  by  the  plaintiflb,  it  is  sufficient 
to  say  that  they  in  no  way  meet  the  point  made  by  the  de- 
fendants^ that  both  vessel  and  a  large  portion  of  the  cargo 
were  in  a  condition  to  enable  the  owner  and  master  to  com- 
plete the  voyage  and  earn  a  large  portion  of  the  freight. 
They  might  h^Lve  retained  the  cargo  until  the  opening  of 
navigation  in  the  spring,  and  then  have  completed  the  voyage 
and  earned  freight,  by  carrying  the  cargo  on  in  their  own 
vessel,  the  only  way  in  which  they  had  contracted  or  were 
obligated  to  carry  it.  The  delay  of  the  voyage  until  spring, 
caused  by  the  closing  of  navigation  by  ice,  would  have  fur- 
nished no  grounds  for  the  owners  of  the  cargo  to  demand  it 
without  paying  freight. 

By  the  Courts  Bockes,  J.  The  first  point  taken  is,  that 
there  was  error  in  permitting  a  recovery  for  the  freight  of 
the  wheat.  This  objection  is  urged  on  the  .ground  that  the 
certificate  or  contract  of  insurance  covered  only  the  freight 
money  on  flour.  The  language  of  the  certificate  is  $1200, 
"  on  freight  money  on  flour,  inboard  cargo ;"  and  inasmuch 
as  the  policy  was  not  a  valued  policy,  the  plaintiffs  could 
recover  only  to  the  extent  of  the  riek.  Had  this  objection 
been  raised  by  the  pleadings,  and  at  the  trial,  I  am  of  the 
opinion  that  it  should  have  prevailed.  The  plaintiffs,  to 
make  a  cause  of  action,  were  required  to  state  a  valid  con- 
tract of  insurance,  in  the  complaint.  So  it  was  therein  aver- 
red, in  appropriate  terms,  that  the  plaintiffs  were  insured  by 
the  defendants,  in  the  sum  of  $1200,  on  freight  money  on 
inboard  cargo  of  the  brig  Rio  Grande.  This  was  a  material 
averment,  and  unless  denied  by  the  answer,  must  stand  as 
admitted.  (Code,  §  168.)  On  recurring  to  the  answer,  it 
will  be  found  that  this  averment  is  not  denied,  or  even 
alluded  to  by  way  of  qualification.     Under  this  state  of  the 
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pleadings,  all  the  plaintiffs  were  bound  to  prove  to  make  out 
their  cause  of  action,  were  the  facts  denied  in  the  answer. 
The  other  averments  of  the  complaint  stood  admitted.  If 
the  defendants  relied  upon  any  qualification  of  the  contract, 
or  on  any  contract  different  fi-om  that  stated  in  the  com- 
plaint,  or  intended  to  put  the  latter  in  issue,  they  should 
have  denied  the  averment,  or  stated  the  qualifiation,  in  the 
answer.  It  has  been  repeatedly  held  that  facts  proved,  bat 
not  pleaded,  are  not  available  to  the  party -proving  them. 
(6  N.  T.  Bep.  m.  2  id.  606.  12  id.  9.  25  id.  266.  20 
Barb.  468.)  The  objection,  too,  as  here  presented,  is  one  of 
variance  between  the  pleadings  and  the  proof  This  objec- 
tion should  be  taken  at  the  trial.  (12  N.  T.  Bep,.  18.)  In 
this  case  it  was  held  that  the  objection  that  the  case  msde  by 
the  evidence  varies  from  that  stated  in  the  complaint  can  not 
prevail  on  a  review  unless  made  at  the  trial.  The  reason  of 
the  rule  is  this,  that  the  objection  should  be  raised  in  time 
to  give  the  party  an  opportunity  to  remove  it.  Generally 
this  result  can  be  attained  by  a  motion  to  amend,  which  will 
almost  invariably  be  granted.  Sometimes  it  may  be  effected 
by  further  proof.  In  this  case,  if  the  objection  had  been 
raised  at  the  trial,. tz on  constat  but  that  the  plaintiffs  would 
have  been  allowed  to  amend  their  complaint,  and  have  given 
proof  that  the  contract  did  in  fact  cover  the  entire  inboard 
freight  money^  and  that  the  word  ^^flour^*  was  inserted,  or 
other  words,  as  ^^andwheat^'*  omitted  in  the  written  instru- 
ment by  mistake.  (16  N.  Y.  Bep.  263.  28  id.  438.)  For 
these  reasons,  too,  it  will  be  readily  perceived  that  the  objec- 
tion can  not  be  raised  by  way  of  exception  to  the  finding  of 
the  judge,  after  the  trial. 

As  the  case  comes  here,  the  conl^ract  of  insurance  between 
the  parties,  as  stated  in  the  complaint,  is  admitted  of  record; 
and  the  plaintiffs  must  recover  the  amount  specified  in  the 
contract,  if  they  have  established  other  facts  put  in  issue  and 
necessary  to  make  out  their  action. 

The  contract  of  insurance  in  this  case,  briefly  stated,  was 
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that  the  defendants  would  pay  to  the  plaintijSs  the  freight 
money  stipulated  for,  in  case  they  were  prevented  from  earn- 
ing  it  through  the  perils  of  the  lakes,  rivers,  canals,  &c.  and 
in  case  there  was  no  breach  on  the  part  of  the  assured,  of 
any  of  the  conditions  forming  part  of  the  contract.  There  is 
no  dispute  in  regard  to  the  cause  of  the  disaster  which  occa- 
sioned the  loss  and  damage.  It  occurred  from  the  perils  of 
the  lake,  against  which  the  defendants  had  guarantied  to  the 
plaintiffs  protection,  without  fault  of  the  owners,  master  or 
crew  of  the  vessel.  The  plaintiffs  were  therefore  entitled  to 
recover  the  freight  money,  in  whole  or  in  part. 

It  is  insisted  that  in  this  case  no  recovery  can  be  had, 
because  of  the  stipulation  in  the  policy,  that  the  grounding 
of  the  vessel,  or  mere  detention  in  any  case,  should  not  be 
cause  for  abandonment ;  and  that  in  case  of  detention  on  the 
voyage  by  the  closing  of  navigation,  the  risk  should  con- 
tinue, but  that  an  additional  premium  should  be  paid  for 
the  winter  risk.  This  clause  contemplates  mere  detention 
from  the  grounding  of  the  vessel,  the  closing  of  navigation, 
or  other  causes.  But  here  there  was  more  than  mere  deten- 
tion. The  voyage  was  entirely  broken  up  and  rendered  im- 
possible of  completion  according  to  the  intention  of  the 
parties,  by  stress  of  we&ther.  Certainly  impossible  to  an 
extent  which  deprived  the  plaintiffs  of  all  advantages  io  be 
derived  or  realized  from  their  contract  with  the  shippen. 
The  plaintiffs  are  not,  therefore,  precluded  from  recovering  by 
reason  of  this  provision  of  the  policy. 

Again  ;  it  is  claimed  that  the  plaintiffs  can  not  recover  for 
the.  freight  money,  or  in  any  event,  not  the  full  amonnt ; 
because  they  voluntarily  surrendered  up  the  cargo  without 
exacting  freight,  under  circumstances  where  they  might  have 
insisted  upon  earning  and  receiving  it.  It  is  beyond  dispute 
that  the  plaintiffs  were  prevented  from  earning  full  freight 
on  the  contract  for  transportation.  They  were  unable  to 
deliver  the  property,  specified  in  the  bill  of  lading  and 
received  on  board  the  vessel,  at  its  place  of  destination. 

Vol.  XLVI.  42 
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The  inability  to  deliver  was  occasioned  by  a  peril  against 
which  the  plaintiffs  were  guarantied  by  their  contract  of  in- 
surance, and  it  follows  that  the  defendants  were  bound  to  save 
them  harmless  and  indemnified  f^ainst  the  loss  and  damage 
which  ensued  by  reason  of  such  peril  and  disaster.    And  in  my 
opinion  they  were  entitled  to  recover  the  entire  sum  claimed. 
According  to  the  facts  found,  and  they  seem  well  found 
from  the  evidence,  the  plaintiffs  were  damnified  by  the  dis- 
aster, to  the  full  amount  of  the  freight  money.     It  is  said 
they  were  under  obligation  to  forward  the  part  of  the  cargo 
saved,  but  the  case  shows  that  the  damage  to  them  as  a 
result  of  the  disaster  would  have  been  enhanced,  rather  than 
diminished  by  so  doing.    It  does  not,  therefore,  lie  with  the 
defendants  to  complain  that  they  took  no  further  steps  towa^ 
the  delivery  of  the  property  at  the  place  of  destination.    It 
is  undoubtedly  true,  that  as  between  the  jJaintifib  and  the 
owners  of  the  cargo,  the  former  were  bound  by  law  to  use  all 
reasonable  diligence  in  forwarding  the  goods  saved  from  the 
disaster,  unless  thus  abandoned  to  and  accepted  by  the  owi\er9. 
But  this  ceased  to  be  a  matter  of  any  importance  to  the 
insurer  of  the  freight  money,  when  the  damage  or  loss  to  the 
assured  would  be  the  same,  whether  he  forwarded  the  goods 
^^'afcindoned  them  to  the  shipper  or  owner.     In.  this  view  of 
--^m  ca^e  it  is  unnecessary  to.  examine  the  question  whether 
t]^^vrws  were  not,  in  fact,  entitled  to  take  the  remaining 
.  ^..v^oper^y  it  the  place  of  disaster,  or  at  Buffalo,  free  of  freight, 
^    ,  ^       I  ^fli^l^ed  that  the  plaintiffs  have  established  a  right  to 
\        -i  v^^covQHfcll  freight  money  in  this  case.     The  authorities  cited 
V',  ^     bf^^e  defendants'  counsel  apply  to  cases  of  detention — mere 
"^^interruptions  of  the  voyage — not,  as  I  think,  to  a  case  like 
this,  where  the  voyage  was  entirely  broken  up  and  defeated. 
As  regards  these  plaintiffs,  all  chance  of  deriving  any  benefit 
from  their  contract  with  the  shipper  was  defeated  as  effect- 
ually and  completely  as  if  the  vessel  had  sunl^  in  ten  fathoms. 
Some  objections  to  the  findings  of  the  learned  judge,  not 
falling  within  the  line  of  examination  fkbpye  pursued,  have 
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been  raised  by  the  defendants'  counsel ;  but  I  am  satisfied 
that  all  the  findings  essential  to  the  support  of  the  judgment 
are  fully  sustained  by  the  evidence. 

The  judgment  must  be  affirmed,  with  costs. 

[Saratoga  GpjiBBAL  Tbrh,  July  10,  1866.    Boeiety  JamettSoaekrmt  mid 
JPotUr,  Justices.] 


Maria  Moodt  vs.  The  Board  of  Bupbbvibors  of  Niagara  ^  _^ 

County.  jojdiw 

The  act  of  the  legislature,  of  April  18, 1855,  to  proTide  for  compenaatiDg  par* 
tiee  whose  property  may  be  destroyed  in  coDsequence  of  mobs  or  riots,  is  not 
in  conflict  with  the  provisibn  of  the  constitution  of  this  state  which  declares 
that  **  the  county  shall  never  be  ma4e  responsible  for  the  acts  of  the  sheriff.** 

The  statute  does  not  profess  to  create  a  liability  on  account  of  any  act  of  the 
sheriffl  It  is  the  act  of  a  mob,  or  rioloi;s  assemblyi  that  creates  the  liability 
of  the  city  or  county,  and  not  the  act  or  default  of  the  sheriff. 

The  proyisipn  of  the  act,  requiring  notice  to  be  given  to  the  mayor  of  the  city, 
or  sheriff  of  the  county,  after  the  owner  of  property  has  been  apprised  that  a 
threat  or  attempt  has  been  made  to  destroy  or  ii^ure  the  same,  by  any  mob, 
or  riot,  necessarily  contemplates  that  a  sufficient  period  of  time  shall  inter- 
rene  between  the  threat  or  attempt,  and  the  execution  of  it,  to  admit  of  t|ie 
notice  being  given. 

It  was  not  the  intention  of  the  legislature,  by  the  act  above  mentioned,  to  pro- 
vide a  redress  which  would  be  only  available  in  those  cases  where  tbMjtt^or      « 
riotous  assembly  proceeded  with  so  much  deliberation  and  publicili^  dlio 
allow  their  purposes  to  become  known  to  the  party  whose  proderty  was  •  ,. 

intended  to  be  ii^jnred  or  destroyed,  and  to  deny  it  where  the  ii^iiahsec^ey  '  .    *•; 

should  be  observed,  and  no  suspidon  of  any  unlawful  purpnse  or  dedignt  '  »".   ^\ 


could  be  apprehended,  until  it  should  be  carried  into  ezecutioz%     ^^ 


.1       ( 


The  liability  of  the  city,  or  county,  as  it  is  declared  in  the  first  s^bdon  *€ff  Ijbe,  « 

act,  is  general,  applying  to  all  cases  whatsoever,  where  property  maor  be  de*-  .f  >^ 
stroyed  by  riots  or  mobs.    And  the  comprehensiveness  of  this  aection^jflssjjyjr      *      <(/ 
so  ikr  restricted  by  that  which  follows  it,  as  to  deny  the  remedy  provided*"'  "' 
for,  where  the  party  has  been  previously  apprised  of  the  threat  or  attack, 
and,  after  being  so  apprised,  has  failed  to  give  the  required  notice. 

In  an  action  against  a  county,  to  recover  the  value  of  property  destroyed  by  a 
riot  or  mob,  the  olaintiff  gave  evidence  showing  that  she  was  not  apprised 
of  any  threat,  or  attempt,  to  ii\jure  or  destroy  her  property,  before  the  attack 
was  made  upon  it ;  and  that  at  the  commencement  of  the  attack  she  was 
forcibly  taken  by  members  of  the  village  police,  and  others  acting  in  concert 
with  the  mob  or  riotous  assembly,  and  detained  in  custody  until  the  destmc- 
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tion  of  her  property  was  completed.  SM  that  such  taUng  aad  detflntioii 
put  it  out  of  the  plaintiff's  power  to  give  the  notice  mentioiied  in  the  statate, 
and  saflSdently  excused  the  omission,  not  only  within  the  apparent  and  obn- 
otls  reason  of  the  statute,  but  also  within  the  case  of  Sehi^lein  t.  Strperrmn 
cfEiehtnond  County,  (48  Sorb,  490.) 

The  defendants  in  such  action  offered  to  prove  that  the  houses  destroyed,  in 
addition  to  being  bawdy-houses,  were  the  resort  of  thieves,  robbers,  mur- 
derers, and  other  criminals  ;  that  immediately  preceding  their  destruction,  a 
citizen  of  the  town,  and  one  of  the  village  police,  was  murdered  by  persoos 
congregated  and  harbored  in  such  houses ;  and  that  in  consequence  of  the 
public  excitement  and  exasperation  occasione4  thereby,  the  inhabitantB  of 
the  village  destroyed  such  houses,  and  the  property  contained  in  tbeo. 
Sdd  thai  this  evidence  was  properly  rejected  by  the  court  ]  because,  if  given, 
it  would  constitute  no  answer  to  the  action. 

The  fiu;t  that  a  house  is  kept  as  a  place  of  public  prostitution,  is  sufficwDt  to 
render  it  a  public  and  common  nuisance. 

But  a  house  can  not  be  lawfully  destroyed  by  a  riot  or  mob,  merely  because, 
for  the  time  being,  it  is  devoted  to  a  purpose  which  the  law  characterizes  as 
a  common  public  nuisance. 

For  the  purpose  of  abating  a  nuisance,  so  much,  only,  of  the  thing  as  causes 
the  nuisance  should  be  removed.  And  in  general,  where  it  is  the  wrongfal 
use  of  a  building  that  constitutes  a  nuisance,  the  remedy  is  to  stop  such  use; 
not  to  tear  down  or  demolish  the  building,  itself. 

THIS  action  was  brought  to  recover  the  value  of  two  dwel- 
ling houses,  and  certain  personal  property  contained  in 
them,  destroyed  by  a  riot  or  mob  on  the  15th  of  September, 
1865.  The  plaintiff  gave  evidence  showing  that  she  was  not 
apprised  of  any  threat,  or  attempt  to  injure  or  destroy  her 
property  by  any  riot  or  mob,  until  such  destruction  was 
commenced,  and  had  considerably  progressed.  And  when 
she  became  so  apprised  she  was  taken  and  detained  in  cnsr 
tody  until  such  destruction  was  completed,  by  members  of 
the  village  police  and  others  acting  in  concert  with  the  mob 
or  riotous  assembly.  At  the  time  when  such  hous^  and 
the  property  in  them  were  destroyed,  and  for  some  years 
previous  to  that,  they  were  kept  and  maintained  by  the  plainr 
tiflf,  and  by  her  procurement,  as  houses  of  public  prostitution. 
The  court  refused  to  nonsuit  the  plaintiff.  And  the 
defendants  offered  to  prove  that  such  houses,  in  addition  to 
being  bawdy  houses,  were  the  resort  of  thieves,  robbers, 
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murderers  and  other  criminals,  and  that  inmiediately  pre- 
ceding their  destruction  a  citizen  of  the  town  of  Niagara, 
and  one  of  the  village  police,  was  murdered  by  persons  con- 
gregated and  harbored  in  such  houses.  And  that  in  conse- 
quence of  the  public  excitement  and  exasperation  occasioned 
thereby,  the  inhabitants  of  the  village  in  which  the  houses 
and  property  were  situated,  destroyed  such  houses  and  the 
property  contained  in  them.  This  evidence  was  excluded 
by  the  court,  and  the  defendants  excepted.  The  defendants' 
counsel  asked  the  court  to  charge  the  jury  that  if  the  houses 
were  common  public  nuisances,  the  plaintiff  could  not  re- 
cover. The  court  declined  so  to  charge,  and  the  defendants' 
counsel  excepted. 

The  jury  found  for  the  plaintiff,  and  from  the  judgment 
rendered  on  the  verdict,  the  defendants  appealed. 

G.  D,  Lamontj  for  the  appellants. 

P.  8.  Ely,  for  the  respondent. 

By  the  Oourty  Danibls,  J.  The  right  of  the  plaintiff  to 
maintain  the  present  action  depends  upon  the  provisions  of 
an  act  passed  by  the  legislature  of  this  state,  in  1855. 
(Laws  of  1855,  ch.  428.  3  -B.  S.  874,  5th  ed,)  By  the 
first  section  of  that  act  it  is  provided  that,  ^^  Whenever  any 
building,  or  other  real  or  personal  property,  shall  be  destroyed 
or  injured  in  consequence  of  any  mob  or  riot,  the  city  or 
county  in  which  such  property  was  situated  shall  be  liable 
to  an  action,  by  or  on  behalf  of  the  party  whose  property 
was  thus  destroyed  or  injured,  for  the  damages  sustained  by 
reason  thereof."  By  the  third  section  it  is  provided  that  no 
recovery  shall  be  had,  if  it  shall  appear  upon  the  trial  of  the 
action,  ''that  such  destruction  or  injury  of  property  was 
occasioned,  or  in  any  manner  aided,  sanctioned  or  permitted,, 
by  the  carelessness  or  negligence"  of  the  person  or  corporation 
ordering  it ;  "  nor  shall  any  person  or  corporation  be  entitled 
to  recover  any  damages  for  any  destruction  or  injury  of  prop- 
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erty  as  aforesaid,  unless  snch  party  shall  have  used  all 
reasonable  diligence  to  prevent  snch  damage;  and  shall 
hav€9  notified  the  mayor  of  snch  city,  or  the  sheriff  of  such 
county,  immediately  after  being  apprised  of  any  threat  or 
attempt  to  destroy  his  or  their  property  by  any  mob  or  riot, 
of  the  facts  brought  to  his  knowledge."  The  statute  dedares 
it  to  be  the  duty  of  the  officer  so  notified^  to  take  all  1^ 
means  to  protect  the  property  attacked  or  threatened.  Thc«e 
are  the  only  provisions  of  this  law  which  it  is  necessary  to 
consider  in  the  determination  of  this  appeal; 

The  defendants'  counsel  contended  that  the  act  itself  is  in 
conflict  with  that  provision  of  the  constitution  of  this  state 
which  declares  that  ^'  the  county  shall  never  be  made  respon- 
sible for  the  acts  of  the  sheriflf."  But  no  act  of  the  sherifl^ 
whatever,  is  made  the  subject  of  complaint  in  this  case ; 
neither  does  the  statute  referred  to  profess  to  create  a  lia- 
bility on  account  of  any  such  act.  It  is  the  act  of  a  mob,  or 
riotous  assembly,  that  creates  the  liability  of  the  city  or 
county,  and  not  the  act  or  default  of  the  sheriff.  No  con- 
flict, whatever,  can  be  found  between  this  statute  and  the 
constitutional  provision  referred  to.  This  view  of  the  statute 
has  been  already  so  fully  maintained  by  judicial  authority  as 
to  render  any  further  reference  to  it  at  this  time  entirely  un- 
necessary. (  Wot/e  V.  Supervisors  of  Richmond  Co,,  19  How, 
Pr.  Rep,  370.  Schiellein  v.  Supervisors  of  Kings  Oo,y  43 
Barb.  490.  Darlington  v.  Mayor  of  New  Yorky  31  N.  7. 
Rep,  164.  Luke  v.  City  of  Brooklyn^  43  Barb.  54)  In 
the  present  case  no  notice  was  given  to  the  sheriff  of  the 
county  that  any  threat,  or  attempt,  had  been  made,  to  d^ 
stroy  or  injure  the  plaintiff's  property.  The  statute  requires 
such  notice  to  be  given,  after  the  party  has  been  apprised  of 
such  threat  or  attempt,  and  necessarily  contemplates  that 
a  sufficient  period  of  time  shall  intervene  between  the  threat, 
or  attempt,  and  the  execution  of  it,  to  admit  of  the  notice 
being  given.  For  it  could  not  have  been  the  intention  of  the 
legislature  to  make  the  remedy  of  the  party  whose  property 


ilHIE— SEPTEMBER,  186tf.  663 


Mooldy  «.  Board  of  Supeirteon  of  Niagara  Coxastf, 

should  be  injured  or  destroyed,  dependent  upon  ad  act  trhich 
it  would  be  otherwise  utterly  impossible  for  him  to  perform. 
To  require  the  notice  in  all  cases,  would  not  only  be  idle,  but 
it  would  also  be  absurd.  Under  such  a  construction,  the 
redress  which  the  statute  provides  would  be  only  available  in 
those  cases  where  the  mob,  or  riotous  assembly,  proceeded 
with  so  much  deliberation  and  publicity  as  to  allow  their 
purposes  to  become  known  to  the  party  whose  property  was 
intended  to  be  injured  or  destroyed  ;  ^hich  of  itself,  in  many 
cases,  would  prevent  that  purpose  from  being  carried  into 
execution,  because  it  would  afford  the  party  an  opportunity 
to  prepare  for  its  resistance.  It  could  not  have  been  the 
intention  of  the  legislature  to  secure  the  remedy  to  cases  of 
that*description,  and  to  deny  it  where  the  usual  secrecy  should 
be  observed,  and  no  suspicion  of  any  unlawful  purpose  or 
design  could  be  apprehended  until  it  should  be  carried  into 
execution.  There  is  no  reason  why  the  remedy  should  be 
provided  for  one  class  of  cases,  and  denied  to  the  other,  by 
far  the  most  numerous  and  frequent. 

The  liability  of  the  city  or  county,  as  it  is  declared  in  the 
first  section  of  the  act,  is  general,  applying  to  all  cases  what^ 
ever  where  property  may  be  destroyed  by  riots  or  mobs.  And 
the  comprehensiveness  of  this  section  is  only  so  far  restricted 
by  that  which  follows  it,  as  to  deny  the  remedy  provided  for, 
where  the  party  has  been  previously  apprised  of  the  threat  or 
attack,  and  after  being  so  apprised,  failed  to  give  the  required 
notice.  It  is  only  in  cases  ¥4iere  the  party  has  been  so 
apprised^  that  he  is  required  to  give  the  notice.  In  those 
cases,  diligence  on  the  part  of  the  owner  of  the  property,  in 
giving  the  notice,  would  often  prevent  the  intended  injury  or 
destruction ;  and  for  that  reason  it  was  highly  proper  that 
the  remedy  should  be  made  dependent  on  the  use  of  that 
diligence.  The  law  was  not  designed  to  require  any  thing 
unreasonable  or  impracticable,  in  these  cases. 

The  proof  upon  the  trial  showed  that  the  plaintiff  was  not 
apprised  of  any  threat  or  attempt  to  injure  or  destroy  her 
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property,  before  the  attack  was  made  upon  it,  and  from  that 
time  she  was  forcibly  detained  in  custody  until  its  destractioii 
was  complete.  This  put  it  entirely  out  of  her  power  to  give 
the  notice  mentioned  in  the  statute.  And  it  sufficiently 
excused  the  omission,  not  only  within  the  apparent  and  obvi- 
ous reason  of  the  statute  itself,  but  also  within  the  case  of 
Schtellein  v.  Supervisors  of  Bichmond  Co.j  (43  Barb.  490.) 
The  proof  which  the  defendants  offered  by  way  of  defiMwe 
was  properly  rejected  by  the  court,  because,  if  given,  it  would 
constitute  no  answer  to  the  action.  It  had  already  been 
shown  that  the  houses  were  kept  as  places  of  public  prostitu- 
tion, which  was  sufficient  to  render  them  public  and  common 
nuisances.  The  offered  evidence  woold  have  rendered  them 
no  more  than  that,  although  it  would  have  tended  to  aggra- 
vate their  character  in  that  respect.  It  would  be  an  exceed- 
ingly unsafe  and  dangerous  doctrine  to  establish  in  any 
community,  that  a  dwelling  house  or  other  property,  might 
be  lawfully  destroyed,  because,  for  the  time  being,  it  was 
devoted  to  a  purpose  which  the  law  characterizes  as  a  common 
public  nuisance.  Prejudice  and  passion  would  soon  find 
occasions  for  its  application  that  would  prove  incompatible 
with  the  preservation  of  good  order  and  the  security  of  pri- 
vate rights.  Pretenses  and  surmises  of  the  most  unfounded 
nature  would  frequently  be  resorted  to  for  the  purpose  of 
justifying  or  excusing  the  execution  of  the  extravagant 
designs  of  fanaticism  or  revenge.  A  more  complete  device 
for  breaking  up  the  tranquility  of  the  community  in  which 
it  should  be  permitted,  could  hardly  be  devised.  Turbulence 
and  outmge  would  soon  become  more  common  occurrences 
than  they  already  are ';  resulting  in  the  end,  in  more  serious 
injuries  to  the  public  morals  than  those  endeavored  to  be 
redressed.  Cases  may  possibly  arise  where  that  extreme 
remedy  should  be  tolerated.  But  they  will  be  found  to  be 
exceedingly  rare  indeed;  particularly  in  view  of  the  statute 
of  this  state  declaring  that  no  entry  shall  be  made  into  any  i 
lands  with  a  strong  hand  or  multitude  of  people.     (3  B,  S. 
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5th  ed.  831,  §  1.)  The  caaes  relied  upon  by  the  defendaAts' 
counsel  are  of  the  exceptional  character.  In  Meeker  v.  Van 
Benaselaery  (15  Wend.  397,)  the  destruction  of  a  house  built 
over  tan  vats,  and  cut  up  into  numerous  apartments  inhabited 
by  a  crowd  of  people,  in  a  filthy  condition,  when  the  Asiatic 
cholera  prevailed,  was  held  to  be  justifiable.  It  does  not 
appear  in  the  report  of  that  case,  that  the  nuisance  could 
only  be  successfully  abated  by  the  destruction  of  the  build- 
ing ;  and  on  that  account  it  must  be  regarded  as  of  ques- 
tionable authority. 

In  the  case  of  Hart  v.  Mayor  of  Albany^  (9  Wend.  571,) 
the  nuisance  could  be  abated,  or  removed,  in  no  other  man- 
ner than  by  the  destruction  of  the  floating  warehouse  itself ; 
for  the  basin  in  which  it  was  built  was  so  constructed  as  to 
render  its  removal  from  it  impossible  in  any  other  way.  But 
as  to  many  of  the  instances  mentioned  in  the  opinions  in  that 
case,  it  is  obvious  that  an  abatement  by  the  destruction  of 
the  thing  occasioning  the  nuisance,  would  not  only  be  im- 
proper, but  that  act  would  render  the  party  destroying  it 
liable  for  its  value.  Take,  for  instance,  the  case  of  the  large 
ship  occupying  the  dock  appropriated  only  for  small  vessels  ; 
the  laying  of  timber  in  a  pubUc  river ;  the  standing  of  the 
manufacturer's  wagons  before  his  storehouse  on  a  public  street, 
and  the  coachman  waiting  with  his  coach  an  unreasonable  time 
for  passengers.  Although  these  acts  were  adjudged  nuisances, 
it  js  plain  that  there  could  be  no  legal  justification,  for  that 
reason,  for  the  destruction  of  the  ship,  in  the  one  case,  or  of 
the  timber,  wagons  or  coach,  in  the  other.    {Id.  607.) 

It  is  a  common  public  nuisance  to  keep  a  tippling  house,  in 
and  about  which  idle  and  dissolute  persons  are  encouraged  to 
assemble,  drink,  swear  and  quarrel.  Also  to  keep  a  house 
with  a  faro  table  for  the  purposes  of  common  gambling,  or  a 
bowling  alley  for  gain,  and  common  use  in  the  day  and  night 
time.  {State  v.  Bertheol^  6  Black/.  474.  State  v.  Doony 
B.  M.  Charlton,  1.  State  v.  Haines,  30  Maine  B.  65.)  And 
yet  it  would  be  difficult  to  find  any  one  who,  on  that  account 
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merely^  would  be  bold  enough  to  justify  the  destniction  of 
the  buildings  so  used,  by  the  act  of  a  riot  or  mob.  But  the 
necessary  consequence  of  the  doctrine  contended  for  would 
lead  to  the  justification  of  such  an  act,  in  either  of  those 
cases^  They  can  not  be  distinguished,  in  principle,  from  the 
present  one.  If  the  property  in  this  case  could  be  lawfully 
destroyed  on  account  of  the  use  to  which  it  was  devoted 
being  a  nuisance^  the  same  reason  would  justify  its  destruc- 
tion in  all  the  others.  The  law  does  not  sanction  remedies 
which  are  so  extreme  and  unreasonable. 

For  the  purpose  of  abating  a  nuisance,  '^  so  much  only  of 
the  thing  as  causes  the  nuisance  should  be  removed.  Thus, 
if  a  house  be  built  too  high,  only  so  much  of  it  as  is  too 
high  should  be  pulled  down.  And  in  general  where  it  is  the 
wrongful  use  of  a  building  that  constitutes  a  nuisance,  the 
remedy  is  to  stop  such  use,  not  to  tear  down  or  demolish  the 
building."  (2  Hilliard  on  Torts,  95, 96,  and  cases  re/erred 
to.)  Justice  Woodward,  in  delivering  the  opinion  of  the 
court  in  the  case  of  Barclay  v.  Gommonwealth,  (25  Penn. 
Rep.  508,)  says  :  '^  When  an  erection  or  structure  constitutes 
the  nuisance,  as  where  it  is  put  up  in  a  public  street,  its  demo- 
lition or  removal  is  necessary  toH^he  abatement  of  the  nui- 
sance ;  but  where  the  offence  consists  in  a  wrongful  use  of  a 
building,  harmless  in  itself,  the  remedy  is  to  stop  such  use, 
not  to  tear  down  or  remove  the  building  itself*"  This  is 
certainly  the  only  just  and  sensible  exposition  that  can  be 
given  of  the  rulef  providing  for  the  abatement  of  nuisances, 
and  under  it  the  evidence  which  the  defendants  offered  would 
establish  no  legal  excuse  for  the  destruction  of  the  houses  in 
question,  and  the  property  which  they  contained.  To  the 
same  general  effect  is  the  case  of  Blodgett  v.  City  of  Syracuse^ 
(36  Barb,  526,)  which  is  also  a  direct  authority  against  the 
defendants  upon  the  precise  point  now,  under  consideration. 

The  judgment  should  be  affirmed. 

[Ebib  Geitbral  TbrM,  September  8,  1866;    Grovir,  Marvm,  JkmiOt  and 
Jhvitf  Justices.] 
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ABATEMENT. 

Se$  PSOXIBSOBT  NOTSB,  18. 

ACCOUNT. 

1.  One  who  has  received  the  rents  and 
profits  of  land,  not  being  entitled  to 
them,  as  against  a  judgment  croditr 
or  having  an  equitable  right  to  the 
property,  for  the  satisfiEwstion  of  his 
debt,  and  to  the  rents  and  profits 
that  they  may  be  so  applied,  is 
chargrable,  in  acconnthig  for  the 
rents  and  profits,  with  mUrttt,  Cow- 
utg  V.  Soward,  679 

2i  Where  one  claiming  to  own  property 
nnder  a  title  which  had  been  ad- 
judged void  as  to  the  plaintiff,  had 
kept  the  latter  out  of  possession  of 
his  rights  for  many  years,  he,  in  the 
meantime  exjoying  the  property,  re- 
odving  a  large  amount  of  rents  and 
profits,  and  using  them  in  his  busi- 
ness ;  Stld  that  he  should  pay  inter- 
est. •* 

8.  But  the  defendant  was  allowed  a 
compensation,  by  way  of  commis- 
sion, for  receiving  the  rents  and  prof- 
its, as  a  trustee,  although  he  was  not 
a  voluntary  trustee,  and  the  trust 
was  not  created  by  any  written  in- 
strument   MabtiVi  J.  dissented,  ib 


ACTtoS. 

Although  the  Code  has  atjolished  the 
distinction  between  actions  at  law 
and  suits  in  equity,  so  for  as  regards 
the  forms  of  procedure,  still  the 
principles  by  which  the  rights  of 
parties  are  to  be  determined  remain 
unchanged.    Peek  v.  Nmtm^       178 

8e$  Ejbcthbnt,  2,  8,  4,  6. 
Pbikcipal  akd  Aobvt. 
Shbbiff.  8  to  7. 

USUBY,  7. 

ADJOININO  0WNEE8. 

1.  Th<j  mere  fact  Of  the  boughs  or 
limbs  of  a  tree-planted  upon  the  land 
of  one  man,  extending  to  or  over- 
hanging the  land  of  an  adjohihig 
owner,  does  not  give  the  latter  any 
right  or  title  to  any  part  of  the  tree, 
or  to  the  overhanging  branches,  or 
the  fhiit  growing  thereon.  Boffman 
V.  Armttrang,  887 

2.  The  maxim  et^ita  est  fokun^  ^ut  e$t  kt- 
que  ad  caiam  et  ml  mferoe,  does  not 
and  should  not  apply  to  cases  of 
overhanging  branches  of  trees,  waUS 
or  other  fixtures.  i^ 

8.  The  title  to  the  fixture  at  the  sur- 
face of  the  Umd  determines  that  of 
every  thing  connected  with,  and 
which  is  superincumbent  above,  the 
surlSftoe  where  the  base  of  the  fix- 
ture rests.  i^ 


668 


INDEX. 


8e$  AOBBBXBVT,  8. 

Assault  ajij>  Battsbt. 


ADMIXTURE  OF  PROPERTY. 

1.  The  mere  fact  of  an  admixture  of 
property  does  not  necessarily  pro- 
duce a  tenancy  in  common.  Each 
owner  may  own,  in  severalty,  his 
share  rtf  the  goods  so  mingled ;  es- 
pecially >«  lien  the  property  is  all  of 
one  kiii'l  and  value,  Morgan  t. 
Oregg,  188 

2.  The  circumstance  which  gives  rise 
to  the  rule  that  an  admixture  pro- 
duces a  tenancy  in  common,  is  the 
lofis  of  idmtUy  of  the  property  mix- 
ed— ^making  it  impossible  for  each 
owner  to  redidm  his  separate  prop- 
erty. But  when  the  property  so 
mixed  is  of  the  same  kind,  and  of 
equal  value,  and  the  proportionate 
shares  are  known,  the  loss  of  iden- 
tity does  not  prevent  each  owner 
from  claiming  his  separate  share ;  and 
each  may  take  and  sell,  or  det^troy 
his  share,  without  being  liable  to  the 
owner  of  the  other  part.  i^ 

Se$  Vendob  avd  Pubchasbb,  4,  6. 


AGREEMENT. 

1.  Cmsiruetion  and  validlf/. 

1.  An  agreement  to  forbear  to  sue  is  a 
good  consideration  for  the  promise 
of  a  third  person  to  pay  the  debt. 
The  Meehanict  and  Fannen^  Bank  of 
uUbany  v.  Wwon,     .  218 

2.  Although  the  law  will  not  infer  that 
any  forberanoe  was  agreed  to  or  in- 
tended, merely  because  a  new  note 
was  taken,  for  an  old  debt,  yet  when 
the  evidence  establishes  that  such  an 
agreement  was  made  in  connection 
with  the  making  of  a  note  having 
time  to  run,  it  will  hold  it  to  be 
valid  and  binding.  tb 

8.  The  defendant,  with  others,  sub- 
scribed a  paper,  agreeing  to  pay  to 
certain  persons  named  therein  as 
trustees,  the  sums  subscribed,  for  the 
purpose  of  raising  a  fund  sufiScient- 
ly  large  to  entitle  them  to  an  act  of 
incorporation  as  an  academy  ;  $2600 
being  specified  as  the  sum  necessary 
to  be  subscribed,  in  order  to  render 
the  subscriptions  binding}  and  the 


paper  contained  a  request  to  tha 
trustees  to  purchase  land  and  to  erect 
thereon  suitable  buildings  and  fix- 
tures for  an  academy.  In  accord- 
ance with  the  terms  of  this  paper 
and  upon  the  fiuth  thereof,  a  lot  was 
purchased,  expenditures  were  made, 
and  liabilities  incurred,  by  the  trus- 
tees, in  making  such  purchase,  and 
in  erecting  a  building.  The  defend- 
ant was  one  of  the  trustees,  and  an 
active  participator  in  all  these  pro- 
ceedings, until  nearly  |2d00  had 
been  subscribed.  He  drew  the  sub- 
scription paper,  solicited  subscrip- 
tions, as  a  member  of  the  build- 
ing committee ;  made  a  written  con- 
tract for  the  purchase  of  the  lot,  and 
took  the  d^  to  himself  and  his 
associates  as  said  building  conmut- 
tee.  Held  that  the  defendant  was 
clearly  liable  to  pay  the  amount  of 
his  subscription.    StUehmt  v.  Smith, 

236 

4.  SMj  altOf  that  the  defendant  having 
incurred  liabilities,  and  united  with 
his  associates  in  contracting  for,  and 
in  purchasing  the  lot  and  materials, 
with  a  full  knowledge  that  the  $2500 
required  to  be  subscribed  in  order 
to  make  the  subscriptions  binding, 
had  not  been  all  subscribed,  these 
acts  were  a  waiver  of  the  condition, 
and  estopped  him  from  asserting  a 
non-compliance  with  its  terms  as  an 
objection  to  a  recovery  in  an  action 
upon  his  subscription.  i3 

6.  ffdd,  further,  that  no  time  being 
specified,  in  the  subscription  paper, 
withm  which  the  f2500  was  to  be 
raised,  a  notice  from  the  defendant 
to  the  trustees,  and  the  building* 
committee,  stating  that  he  had  erased 
his  name  from  the  subscription  pa- 
per, and  was  unwilling  to  remain  a 
party  to  the  enterprise,  was  not  suf- 
ficient to  exonerate  him  from  lia- 
bility, on  the  ground  of  non-oom- 
pliance  with  the  condition  at  the 
time  the  notice  was  given ;  and  that 
the  amount  of  subscriptions  having 
been  increased,  within  a  reasonable 
time  after  the  notice,  to  f4000,  that 
entirely  obviated  the  objection.      «ft 

6.  Also  heU  that  the  action  was  prop- 
erly brought  in  the  names  of  the 
persons  named  as  trustees,  in  the 
subscription  paper ;  they  bdng  the 
real  parties  in  interest.  A 

7.  In  January,  1861,  B.  being  in  pos- 
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session  of  a  piece  of  land,  belonging 
to  B.,  which  be  was  desirous  of  par- 
chasing,  entered  into  a  parol  agree- 
ment with  J.,  by  which  J.  agreed  to 
contract  with  R.  for  the  purchase  of 
the  land,  in  his  own  name,  for  B.*s 
benefit ;  B.  agreeing  to  pay  R.  for 
the  same.  J.  accordingly,  on  the 
19th  of  March,  1861,  entered  into  a 
contract  with  R.  by  which  R.  agreed 
to  sell,  and  J.  to  purchase,  said  land, 
and  pay  $600  therefor,  in  three  an- 
I  nual  paymeiits,  with  interest.  This 
contmct  was  for  the  use  and  benefit 
of  B.  The  land,  at  the  time,  was 
wild  and  uncultiTated.  B.  immedi- 
ately commenced  dearing,  and  mak- 
ing yaluable  permanent  improve^ 
ments  thereon,  and  made  payments 
to  R.  on  the  contract  between  R.  and 
J.  In  1862  B.  agreed  with  his  son, 
B.  jun.,  to  let  him  have  the  benefit 
of  said  agreement.  Subsequently, 
B.  as  agent  for  B.  Jun.  entered  into 
another  agreement  with  J.  by  which 
the  latter  agreed  to  adTance  and  pay 
to  R.  the  sum  due  for  the  purchase 
and  take  a  deed  himself,  and  give  B. 
jun.  an  agreement  in  writing  to  con- 
vey the  land  to  him,  and  giving  him 
time  to  make  the  payments.  J.  ac- 
cordingly paid  R.  the  balance  due 
for  the  land,  and  received  a  deed 
thereof,  in  his  own  name.  In  June, 
1868,  and  again  in  November,  1863, 
B.  as  agent  for  B.  jun.  tendered  J. 
$150  to  pay  upon  the  land,  and  re- 
quested him  to  pve  B.  jun.  a  writ- 
ten agreement  to  convey  the  land  to 
him,  whicli  J.  refused.  In  January, 
1864,  after  J.  had  received  his  deed 
from  R.,  B.  as  agent  of  B.  jun.  ten- 
dered J.  1580,  that  being  the  whole 
sum  due,  and  requested  him  to  con- 
vey the  premises  to  B.  jun.  by  a 
quit-claim  deed,  which  J.  refused  to 
do.  The  improvements  made  by  B., 
at  the  time  of  such  tender,  were  of 
the  value  of  over  $250.  B.  also  paid 
the  taxes  and  assessments  upon  the 
land,  during  all  this  time,  which 
were  nearly  equal  to  the  value  of  the 
use  of  the  land.  In  an  action  by  B .  rs 
admmiatrator  of  B.  jun.,  against  J., 
to  enforce  a  specific  performance  of 
the  parol  agreement;  Hfld,  1.  That 
tlie  money  which  J.  advanced  to  R. 
to  procure  the  title  to  the  land  wb», 
in  equity,  merely  money  loaned  to 
B.  upon  the  security  of  the  land. 
And  that  on  the  payment  of  that 
amount,  with  interest  and  expenses, 
B.  was  entitled  to  a  conveyance  of 


the  land.  2.  That  J.  was  to  be  re- 
garded, in  equity,  as  a  mero  trustee 
of  the  title  to  the  land  for  the  ben- 
efit of  B.^or  his  assignee,  with  the 
rights  of  a  mortgagee,  for  the  uu- 
p«ud  part  of  the  purchase  money  ad- 
vanced by  him  to  R.  8.  That  a  case 
was  clearly  made  out  for  the  enforce- 
ment, in  a  court  of  equity,  of  the 
original  parol  agreement  between  B. 
and  J. ;  there  having  been  a  suffi- 
cient part  performance  of  said  agree- 
ment, by  B.,  to  take  the  case  out  of  Uie 
statute  declaring  all  parol  trusts  and 
contracts  relating  to  land  void,  but 
authorizing  courts  of  equity  to  com- 
pel a  specific  performance  of  such 
agreements,  in  case  of  part  perform- 
ance. 4.  That  the  new  agreement, 
made  in  behalf  of  B.  Jun.  for  the 
conveyance  of  the  land  to  him,  as  a 
distinct  and  independent  agreement, 
was  within  the  statute  of  fitiuds. 
But  that  it  operated  as,  and  was  in 
legal  effect,  an  equitable  assignment 
from  B.  to  his  son,  of  his  original 
rights ;  and  was,  in  effect,  a  request 
from  him  to  J.  to  convey  the  (and 
to  B.  jun.  in  the  execution  of  the 
original  trust  or  agreement.  Brown 
V.  Jones,  400 

8.  In  1855,  J.  and  T.  were,  respect- 
ively, owners  of  adjoining  premises 
situated  on  a  mill  stream,  across 
which  stream  there  was  a  dam,  on 
the  lands  of  T.  below  the  lands  of  J. 
In  the  spring  of  that  year  a  dam 
gave  way  at  the  head  of  the  stream, 
and  the  flood  cut  away  the  embank- 
ment of  the  stream,  above  T.'s  dam, 
and  swept  over  the  lands  of  J., 
through  a  new  channel,  doing  con- 
siderable damage  to  him,  as  well  as 
to  the  N.  Y.  and  E.  Railroad  Com- 
pany, whose  road-bed  it  crossed.  In 
January,  1856,  the  railroad  company 
proposed  to  J.  and  T.  that  if  they 
would  grant  to  the  company  the 
right  to  enter  upon  their  premises, 
respectively,  for  that  purpose,  the 
company  would,  at  its  own  expense, 
construct  and  forever  maintain,  a 
dam  across  the  new  channel,  con- 
necting it  with  T.'s  dam  then  across 
the  old  channel,  and  thus  not  only 
restore  the  water  to  the  former  chan- 
nel, but  prevent  it  fh>m  flowing 
down  the  new  channel,  to  its  own 
and  J.'s  iivjury.  A  grant  was  ac- 
cordingly made  by  J.  and  T.  and 
other  land  owners,  to  the  company, 
of  the  right  to  buHd  and  maintain 
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a  dam  for  anch  p^upoee,  and  to  en- 
ter upon  the  lands  at  aU  times  there- 
after, for  the  purpose  of  buUdingi 
maintaining  and  repairing  the  same. 
The  agreement  containing  this  grant 
recited  the  breaking  of  the  bank  by 
the  flood  of  18^,  and  its  ii\)uriouB 
consequences  to  J.  and  tlie  company, 
and  the  liability  of  those  parties  to 
further  ingury  "  unless  a  permanent 
dam  be  erected  and  maintained  for 
the  purpose  of  restoring  the  waters 
of  said  creek  to  its  original  channel, 
and  retaining  said  waters  in  said 
channel  during  flood  times."  In  the 
spring  of  1856  the  railroad  company 
procrodod  to  erect,  and  did  erect,  a 
dam  across  the  new  cliannel,  in  the 
vicinity  of  the  former  natural  bank, 
employing  J.  to  construct  the  same 
for  the  company.  J.  agreed  to  bear, 
and  did  bear,  a  part  of  the  expense, 
and  the  company  the  rest.  In  June, 
1857,  another  flood  occurred  in  tlie 
stream,  which,  in  consequence,  as 
claimed,  of  the  obstruction  of  T.'s 
dam  in  the  (Channel,  undermined  the 
dam  so  built  by  J.  ifor  the  company, 
and  carried  it  away,  and  the  waters 
passing  over  J.'s  land,  caased  him 
great  damage.  In  an  action  by  J. 
against  T.  to  recover  the  amount  of 
damages  so  occasioned,  U  wot  held  : 
1.  That  had  J.'s  injury  happened 
from  the  same  cause,  before  the 
flood  of  1855  had  washed  away  the 
natural  bank  of  the  creek  al  the 
point  where  the  water  which  occa- 
sioned the  injury  sued  for,  broke 
through,  there  would  have  been 
little  or  no  doubt  as  to  J.*s  right  to 
recover.  That  in  that  case  an  over- 
flow of  tlie  creek  upon  J.'s  land, 
occasioned  by  t^e  obstruction  of  T.'s 
dam  in  the  cbaunel,  would  have 
given  J.  a  clear  and  indisputable 
right  of  action  to  recover  his  dam- 
ages. 2.  That  this  state  of  things  was 
altered  by  the  flood  of  1855,  which 
washed  away,  entirely,  the  natural 
bank  of  the  stream  at  the  point  of 
overflow,  and  pmde  an  entire  new 
channel  upon  and  across  J.'s  land, 
changing  and  diverting  the  entire 
volume  of  water  from  T.'s  premiaes 
to  and  upon  the  premises  of  J.  And 
that  the  case  was  to  be  considered 
in  reference  to  the  new  condition  of 
things  occasioned  by  the  flpod  of 
1855,  and  the  subsequent  action  of 
the  land  owners  and  the  railroad  com- 
pany, in  reference  thereto.  8.  That 
T.  was  not  responsible  for  th?  inju- 


rious eQbeto  of  the  flood  of  1866, 
which  resulted  from  causes  over 
which  he  had  no  control,  and  which, 
as  respected  him,  at  leasrt^  were  pro- 
duced by  an  inevitable  casualty. 
4.  That  T.  might,  had  he  so  deded 
within  a  reasonable  Ume  after  the 
new  channel  was  formed,  have  re- 
claimed the  stream,  and  restored  it 
to  its  former  channel  upon  his  own 
land,  by  filling  up  the  new  channel  at 
the  point  where  the  natural  bank  was 
washed  away,  and  restoring  the  bank 
as  nearly  as  might  be  to  its  fonner 
condition.  But  that  he  could  not 
be  compelled  by  any  process  known 
to  the  law  to  restore  it ;  and  thatin 
the  meantime  he  was  not  responuble 
for  its  flowing  in  the  now  channel, 
or  for  any  damage  it  might  thereby 
do  to  J.'s  premises.  5.  That  the  dam 
built  in  the  spring  of  1856  was  the 
dam  of  the  railroad  company,  and 
not  the  dam  of  T.,  who  was  nnda-  no 
obligation  to  build  or  maintain  it; 
the  company  having  undertaken  to 
do  both.  6.  That  the  agreement  be- 
tween the  parties,  for  Um  restoration 
of  the  dam,  was  entered  into  in  view 
of  the  legal  relations  of  the  parties 
to  each  other,  and  of  the  respective 
rights  and  obligations  liBtween  them, 
respectively,  as  they  then  stood,  and 
not  as  they  had  existed  at  some 
former  period ;  and  that  the  agree- 
ment must  be  so  construed.  7.  That 
T.  not  having  expressly  or  impliedly 
agreed  to  remove  or  lower  his  dam, 
the  presumption  was  that  it  was  nn- 
derstood  the  dun  was  to  remain  as 
it  then  was ;  and  that  such  should 
be  the  construction  of  the  agree- 
ment, 8.  That  the  relations  and  liar 
bilities  which  existed  between  the 
parties,  previous  to  the  flood  of  1865, 
were  not  restored  by  the  agreement. 
That  it  was  not  the  intention  to  re- 
store them,  but  to  create  others  alto- 
gether difibrent  9.  That  T.  never 
agreed  to  warrant  against  the  efleets 
of  his  dam  upon  the  new  structure; 
and  that  such  new  structure  must  be 
presumed  to  have  been  erected  with 
reference  to  that  obstruction  being 
continued  there.  10.  That  under 
the  new  arrangement  T.  might,  with- 
out being  amenable  to  eitto*  of  the 
other  parties  to  it,  at  all  times  after- 
wards, maintain  bis  dam  at  its  then 
height.  11.  That  it  was  erroneous 
to  charge  the  jury  that  J.  and  T., 
after  the  restoration  of  the  water, 
\m^er  the  agreement,  stood  upon 
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ibe  same  footing,  !n  respect  to  the 
stream  and  to  each  other,  precisely 
as  they  did  before  the  flood  of  1866 
destroyed  the  natoral  bank  and 
changed  the  carrent  1%.  That  if  T. 
shonld  be  heki  liable,  after  the  ros- 
tbration  under  the  agi»ement,  for 
the  consoquenoee  of  the  obstmction 
caused  by  bis  dam,  upon  the  same 
principles  and  to  tiie  same  extent 
that  the  ]aw  held  him  previoos  to  the 
flood  of  ^866,  it  could  orJy  be  upon 
the  condition  that  the  natural  bank 
had  been  replaced,  or  some  struc- 
ture substituted  for  it  dearly  equal 
in  height  and  strength  to  the  former 
natund  bank.  18.  And  that  the  Jury 
should  in  that  Yiew,  hare  been  in- 
structed that,  inasmuch  as  the  par- 
ties injured  by  the  flood  of  1856  liad 
undertaken  to  restore  the  stream  to 
its  former  channel,  for  their  own 
benefit  and  protection,  they  could 
not  hold  T.  liable  accordii^g  to  the 
former  condition  of  thio^,  unless 
they  had  Ailly  restored  the  fonner 
\M3ak.,  or  furnished  some  substitute 
in  its  place,  fully  eqpal  in  point  of 
height  and  power  of  resistance. 
14.  That  T.  not  having  elected  to  re- 
store the  stream,  hin^self,  but  having 
merely  assented  that  others  might 
4o  it,  who  had  elected  to  i^estore  it 
^or  their  own  benefit  and  security, 
and  who  entered  into  an  agreement 
with  him  for  tliat  purpose,  and  con- 
structed the  new  work  under  such 
agreement,  making  the  structure 
their  own,  for  all  the  purposes  of 
maintenance  and  security  to  them- 
selves, for  all  time ;  and  T.  having 
done  nothing  to  change  the  state  of 
things,  since  that  agreement  was 
made,  and  performed  by  the  railroad 
<y>mpany,  through- J.  as  its  agent,  by 
which  the  risk  to  the  company,  or  to 
J.  or  their  liability  to  injury,  had  been 
in  any  degree  increased,  was  not  lia- 
ble for  the  giving  away  of  their  struc- 
ture, in  1867,  or  any  damages  conse- 
quent thereon.   Jonea  v.  Turner,    627 

9.  An  agreement,  by  the  lessee  of  a 
hotel,  to  lease  to  another  the  bar  of 
the  hotel,  and  to  sell  to  him  the  right 
to  sell  liquors  under  his  (the  lessee's) 
license,  is  illegal  and  void,  as  provid- 
ing for  a  violation  of  the  Uw ;  and  as 
between  the  parties  thereto,  it  can 
not  be  enforced.  Sandertpn  v.  Good- 
rich, 616 

10.  Nor  can  a  promissory  note,  given 
as  a  part  of  the  consideration  of  suph 


an  agreement,  bo  enloroed  by  one 
who  took  the  same  with  full  knowl- 
edge of  the  terms  and  purpose  of  the 
agreement,  and  who  was  aiding  and 
assisting  in  carrying  it  out.  ib 

11.  Such  a  holder  stands  in  the  same 
position  tho  lessee  would  have  occu- 
pied, had  he  taken  the  note,  and  sued 
upon  it;  and  has  no  greater  right 
to  recover  upon  it  than  the  lessee 
would  have  had.  ib 

12.  Pesl^es ;  in  taking  the  proceeds  of 
the  void  contract,  with  full  knowl- 
edge of,  and  acting  in,  the  transac- 
tion, the  holder  b^mes  a  party  to 
it,  and  for  that  reason,  also,  he 
should  not  be  allowed  to  recoyer,  ib 

2.  Gmtideration. 

13.  There  is  a  distinction  between  a 
valuable  consideration,  other  than 
money,  and  a  money  consideration. 
While,  in  the  former  case,  the  slight- 
est consideration  will  support  a 
promise  to  pay  the  largest  amount, 
to  the  full  extent  of  the  promise,  in 
the  latter,  the  consideration  will  sup- 
port a  promise  only  to  the  extent  of 
the  money  forming  the  considera- 
tion.   Sawyer  v.  MeLouth,  660 

14.  The  law  leaves  the  measure  of  the 
value  of  a  valuable  consideration, 
other  than  money,  for  a  promise  to 
pay  money,  to  the  parties  to  the  con- 
tract ;  but  money,  being  the  stand- 
ard of  value,  is  not  subject  to  be 
changed  by  contract,  and  will  sup- 
port a  promi^  to  pay  money,  only 
to  jLhe  an^ount  of  the  consideration. 

ib 

1^.  Where  a  part  of  the  consideration 
of  an  agreement  is  legal  and  valid, 
and  a  part  illegal  and  void,  it  may 
be  enforced,  provided  the  several  un- 
dertakings are  distinct,  so  that  what 
is  legal  may  be  separated  fmm  what 
is  illegal.    Sanderton  v.  Goodrich,  616 

16.  But  where  the  consideration  to  be 
paid  is  a  gross  sum,  without  the 
means  of  separating  or  distinguish- 
ing the  good  from  the  bad,  an  action 
will  not  lie  upon  a  promissory  note, 
given  Cor  the  cottsideration.  %b  ^ 

8.  Meoeindittg, 

yt.  If  a  party  wishes  to  resdnd  a  con- 
tract ^  account  of  fraud,  he  should 
do  it  promptly  on  fisco^^nng  the 


^ 


672 


INDEX. 


frand.    Cmtrti  Bmk  ai  Cherry  VaOey 
V.  Fitidtr,  467 

18.  A  party  can  not  have  the  benefit 
of  a  rescisioD  of  a  contract  while  he 
holds  the  obligation  of  the  opposite 
party  ae  the  consideration  of  ^e  con- 
tract, without  offering  to  cancel  it  on 
the  trial.  ib 

4.  RighU  of  asgi^neet. 

19.  The  defendant,  as  assignee  of  an 
interest  to  the  amount  of  f  2000  in  a 
contract  for  the  building  of  a  lake 
boat,  having  been  obliged  to  assume 
the  burden  of  paying  workmen  and 
completing  the  boat,  in  order  to  pro- 
tect his  interest,  and  to  advance  the 
funds  necessary  for  tliat  purpose, 
whereby  the  amount  stipulated  by 
the  contract  to  be  paid  upon  the 
completion  and  delivery  of  the  boat 
was  earned  and  became  due  and  pay- 
able ;  it  ioas  heid  that  he  had  a  legal 
right,  as  such  assignee,  to  go  on  and 
finish  the  boat  for  his  own  protec- 
tion ;  and  that  he  was  not  liable  to 
pay  over  to  a  subsequent  assignee 
of  the  contractors,  in  trust  for  the 
benefit  of  their  creditors,  any  por- 
tion of  the  money  received  by  him 
(the  defendant)  for  the  boat,  until 
he  had  first  been  paid  his  $2000,  and 
the  amount  necessarily  advanced  and 
paid  by  him  in  the  completion  of  the 
boat  according  to  the  contract  for 
building  tlie  same.   Osbom  v.  Thomatj 

614 

20.  Mtldf  also,  that  the  plaintifi,  as  such 
assignee  for  the  benefit  of  creditors, 
took  subject  to  the  prior  assign- 
ments ;  and  that  he  had  no  claim,  le- 
gal or  equitable,  upon  the  sum  agreed 
to  be  paid  upon  the  completion  and 
delivery  of  the  boat  according  to  the 
terms  of  the  contract,  or  any  part 
thereof,  until  the  expenses  of  such 
completion  had  been  first  paid  and 
satisfied.  "^  t'A 

See  Sunday,  1. 

ALTERATION  OF  INSTRUMENTS. 

1.  The  addition  of  two  names  to  a 
promissory  note  as  makers,  after  its 

•  execution  and  delivery,  without  the 
knowledge  or  consent  of  a  person 
who  has  previously  signed  it  as  surety 
for  the  (|riginal  maker,  is  a  material 
alteration  of  the  instrument  aa  against 
such  surety,  and  fumiahes  him,  at 


his  alection,  with  a  valid  defense  to 
the  note.    MeVem  v.  Seott,         879 

2.  Where  a  surety  in  a  promissorr  note 
is  insolvent,  and  has  been  discharged 
from  liability  by  a  material  altnar 
tion  of  the  intrument,  if  be  diooins 
to  defend  on  that  ground,  the  hoMer 
is  not  bound  to  seek  to  enforce  the 
note  against  him ;  certainly  not  un- 
lesa  requested  to  do  so  by  his  co- 
sureties, even  if  he  ia  not  insolvent  A 

8.  An  omission  to  sue,  in  such  a  case, 
is  not  equivalent  to  a  release  by 
deed  or  covenant,  or  afllrmative  act 

fW  JNMiil.  ift 

ANSWER. 

An  answer,  in  an  action  on  a  promis- 
sory note,  alleging  a  set  off  against 
the  plaintiff  *s  assignor,  does  not  con- 
tain a  (oufUer-dainif  requiring  a  rsplj, 
to  put  the  new  matter  in  issue. 
Thompson  v.  Sieklee,  49 

See  Pbactics,  1. 


APPEAl,. 

Where  a  judgment  was  entered  in  a 
justice's  court,  on  the  14th  day  of 
November,  and  the  plaintiff  served 
a  notice  of  appeal,  on  the  justice, 
on  the  4th  day  of  December,  and 
upon  the  defendant's  attorney  (the 
defendant  being  a  non-resident  of, 
and  absent  from,  the  county)  on  the 
6th  day  of  December ;  Held  that  the 
notice  was  not  served  on  the  defend- 
ant in  time,  as  the  time  for  appeal- 
in?  expired  with  the  4th  day  of  De- 
cember.    Toung  v.  WhUcomd,        615 

Se0  HioawATB,  1,  2,  8,  9, 10. 


ARllEST, 

1.  When  a  person  is  arrested  without 
wanunt,  and  the  law  requires  that 
the  person  so  arrested  shsdl  be  "  im- 
mediately and  without  delay"  con- 
veyed before  the  nearest  magistrate, 
it  is  the  plain  duty  of  the  superin- 
tendent of  police  in  New  York  to 
govern  his  force  accordingly,  and 
not  to  direct  the  imprisonment  of 
the  person  arbitrarily,  and  without 
process  of  law,  for  several  days. 
Oreen  v.  Ketmedy^  16 
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2,  When  tlie  smnmons  was  for  money, 
only,  and  the  complaint  followed  the 
summons,  claiming  to  recover  the 
value  of  two  promissory  notes  taken 
by  the  defendant  from  the  wife  of 
the  plaintiff;  and  there  was  no  alle- 
gation that  the  notes  were  taken  il- 
legally, wrongfully  or  improperly, 
nor  that  they  had  been  wrongfully 
converted  or  detained  j  JETeib^  that  the 
action  was  not  an  action  for  a  tort, 
so  as  to  authorize  an  execution  to  be 
issued  against  the  body,  on  a  judg- 
ment for  costs  upon  a  dismissal  of 
the  complaint.  The  FeopU  ex  rel. 
Waldron  y.  Carpenter^  619 

8.  The  obtaining  and  issuing  of  an 
order  of  arrest  will  not  have  the  ef- 
fSsct  to  fix  the  character  of  the  ac- 
tion, unless  the  order  is  terved  upon 
the  defendant.  ib 


ASSAULT  AND  BATTERY. 

If  the  owner  of  land  overhung  by  the 
branches  of  a  fruit  tree  growing  up- 
on the  adjacent  lot,  attempts  by  vio- 
lence to  prevent  the  owner  of  the 
a^acent  lot  from  picking  the  fruit 
on  the  overhanging  branches,  he  is 
a  wrongdoer,  and  an  action  for  an 
assault  and  battery  may  be  main- 
tahied  against  him.  Safmany.Arm- 

See  EviDBircB,  9  to  18. 


ASSESSMENT. 
See  Taxbb  abd  Taxation. 

ASSIGNEES. 

Of  a  letue.  See  Lbabb,  4,  6,  9, 10, 11. 
Of  a  emttraet.  See  Aobbeubnt,  19, 20. 
Cf  boimtiee.    See  Soldibb*8  Boubtiba. 

See  Dbbtob  abd  Cbbditob,  8,  4. 

ASSIGNMENT. 

I'or  the  beneJU  of  eredilore.    See  Dbbtob 
ABD  Cbbditob. 
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Cf  a  debt    See  Sdvplbmbbtabt  Pbo- 

OBBDINGB,  2,  8,  4. 

Of  a  mortgage.    See  Mobtoaob. 
Of  hie  mtereet^  by  an  heir. 

J.  E.,  during  the  lifetune  of  his  fkther, 
J.  P.  E.,  for  the  purpose  of  securing 
the  payment  of  a  bona  JIde  debt  duo 
to  S.,  executed  an  instrument  by 
which  he  constituted  and  appointed 
S.  his  attorney  irrevocable  and  coup- 
led with  an  interest,  to  ask,  demand, 
sue  for  and  recover  all  such  interest, 
estate,  property  and  effects,  real  and 
personal,  as  he  then  had^  or  at  an^ 
time  thereafter  might  have  or  claim  as 
heir  at  law,  devisee,  legatee  or  next 
of  kin  of  his  fother,  and  apply  tho 
same  to  the  payment  of  the  said  debt 
and  interest.  S.,  after  the  death  of 
U.  P.  £.,  assigned  to  J.  B.  8.  «U  her 
Interest  in  the  estate  of  J.  P.  E.  who 
died  intestate,  seised  of  real  and  per- 
sonal estate,  and  leaving  him  surviv- 
ing J.  E.  his  son  and  heir  at  law. 
Heid  that  J.  B.  8.  acquired  an  inter- 
est in  the  estate,  by  virtue  of  the 
said  instrument  and  assignment, 
which  in  equity  should  be  protected, 
and  which  constituted  a  right  para- 
mount to  a  claim  asserted  by  a  CFed- 

.  itor  of  J.  E.,  under  attachment  pro- 
ceedings against  the  latter.  Stover  v. 
£gdeehimer,  84 


ASSIGNOR  AND  ASSIGNEE. 
See  Supplbhbbtabt  PBOCBBnnrofl. 

ATTACHMENT. 

1.  A  subsequent  attachment  creditor 
can  not  move  to  discharge  an  attach- 
ment issued  in  a  prior  suit,  on  the 
ground  that  it  was  irregulariy  issued. 
He  has  no  standing  in  court  to  make 
such  a  motion,  by  petition  or  other- 
wise,   leham  v.  Ketehum^  48 

2.  Where  a  a  subsequent  creditor  does 
not  allege  or  pretend  that  the  debt 
or  claim  for  which  the  first  action 
was  brought  was  not  just  and  bona 
Jide^  nor  that  there  was  any  collusion 
between  the  plaintiff  and  defendant 
in  that  action,  he  should  not,  on  prin- 
ciple, be  permitted  to  make  8u<^  a 
motion.  d 
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89$  Shbkiff,  2,  8. 


BANKS. 
Si$  Taxeb  axd  Taxatiov. 


BILL  OF  LADING. 

1.  A  bill  of  lading  can  be  transferred 
by  delivery  merely,  without  any  in- 
dorsement or  written  assignment,  so 
as  to  transfer  the  property  in  the 
goods  which  it  represents  to  the 
holder.  The  Marine  Bank  of  Chicago 
V.  Wright,  46 

2.  It  was  agreed  between  Y.  and  the 
defendants  that  the  latter  should  ad- 
ranoe  money  to  V.  to  buy  com  at 
Chicago,  to  be  put  in  store  and  shell- 
ed, and  to  be  the  property  of  the  de- 
fendants while  in  store,  so  far  as 
they  had  advanced  money  on  it,  and 
to  be  shipped  for  their  account  and 
the  bills  of  lading  to  be  sent  to  them, 
and  their  advances  to  be  reimbursed 
from  the  proceeds  of  the  corn.  V. 
purchased  and  shipped  several  car- 
goes of  com,  and  drew  on  the  de- 
fendants for  the  amount.  To  pro- 
cure funds  to  pay  for  the  last  cargo 
shipped,  V.  drew  a  bill  upon  the  de- 
fendants for  $3500,  which  was  dis- 
counted by  the  plaintiff.V.  at  the  same 
time  delivering  to  the  plaintiff  a  du- 
plicate bill  of  lading  of  the  com,  at- 
tached to  the  draft  as  collateral  se- 
curity for  the  payment  of  the  draft. 
Hdd  that  no  right  of  lien,  founded 
on  the  general  arrangement  between 
V.  and  the  defendants,  and  the  pay- 
ment by  the  latter  of  a  larger  sum 
by  way  of  advances,  than  the  aggre- 
gate of  V.'s  purchases,  could  prevail 
against  the  plamtiff's  special  or  spe- 
cific rights  as  the  hona  fide  trans- 
feree of  the  bill  of  lading.  «3 


BONA  FIDE  PURCHASER. 

1.  The  general  principle  is  well  estab- 
lishedf  that  to  constitute  a  person  a 
hcna  Jide  purchaser,  within  the  meap- 
ing  of  the  recording  acts,  the  party 
receiving  the  subsequent  conveyance 


must  not  only  have  reoehred  the 
same  without  notice  of  the  prior  on- 
recorded  deed,  but  he  most  have  re- 
ceived the  same  upon  some  imw  eoi»- 
gideratitm  advanced  at  the  time,  or 
must  have  relinqoished  some  securi- 
ty for  a  pre-existing  debt  due  him. 
JFdsler  v.  Steenbergh,  211 

2.  This  rule,  however,  does  not  apply 
to  any  but  the  original  purduser 
from  the  person  from  whom  both 
parties  claim  title.  A 

8.  And  a  purchaser  from  one  who  ii 
'  protected  by  the  recording  act,  as 
against  a  prior  unrecorded  convey- 
ance of  the  same  land,  is  falmscjf 
entitled  to  such  protection,  notwith- 
standing he  purchased  with  notiee 
of  the  prior  conveyance,  or  without 
parUng  with  a  valuable  considera- 
tion. •* 

See  MoBTOAGB,  8. 


BOOKS  OF  ACCOUNT. 
See  EviDBXCB,  1,  2,  8. 


BOUNTIES. 

See  S0LDIBB*8  BOUBTIBB. 


0 


CARRIERS. 

Goods  destined  for  S.,  a  place  beyond 
Dunkirk,  but  directed  to  F.  at  Don- 
kirk,  were  transported  by  the  de- 
fendant, upon  its  railroad,  from  Buf- 
falo to  Dunkirk.  On  the  day  of 
their  arrival  at  the  Uitter  place,  the 
goods  were  called  for  by  the  carrier 
who  was  to  carry  them  from  Dun- 
kirk to  8.  The  defendant,  owing  to 
other  engagements  of  its  agent,  was 
not  ready  to  make  the  delivery  when 
called  for;  and  it  was  mutually 
agreed,  for  the  convenience  of  both 
parties,  that  the  goods  should  remain 
in  the  defendant's  warehouse,  where 
they  were,  until  the  next  morning. 
During  the  night  the  warehouse  took 
fire,  by  accident,  and  the  goods  were 
consumed,  J£fl4  that  the  liability 
pf  the  defendant  as  a  common  pairier 
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contiDQiad  nntii  the  property  shonid 
be  actually  delivered  to  the  next 
carrier.  Famer  v.  The  Buffalo  attd 
Stat4  Jam  SaHroad  Cmnpanyf         103 

See  Steamboats. 


GASES  REAFFIRMED,  AND  COM- , 
MENTED  ON. 

The  decision  in  CJufppeU  v.  Spencer,  (28 
Barb.  684,)  reaffirmed,  and  declared 
not  to  have  been  overruled  by  the 
subsequent  cases.    MeVean  v.  Scott, 

879 

See  Tazbs  and  Taxation,  10. 


CERTIFICATE  OF  DEPOSIT. 
See  Mandamus,  1  to  4. 


CERTIORARL 
See  Habbab  Corpus. 


CHATTEL  MORTGAGE. 

See  FixTUBBS,  4,  6,  6. 
Wine  Plants. 


CITY  JUDGE. 
See  Nbw  Tobk,  (Citt  of.) 


COMMISSIONS. 
See  Account,  8. 


CONDITION. 

su  aorbbubnt,  4,  6. 
Dbbd,  2,  8,  4. 
Lbabb,  14. 


CONSIDERATION. 

See  Aobeembnt,  1,  18  to  16. 
Dbbd,  11. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  passed 
March  24, 1865,  entitled  "  An  act  to  1 


amend  chapter  389  of  the  Laws  of 

1851,"  is  not  unconstitutional  and 
void  as  being  intended  to  modify  and 
Impair  the  contract  between  the  city 
of  Rochester  and  the  Rocliester  and 
Genesee  Valley  Railroad  Company, 
by  which  the  city  became  a  stock- 
holder in  the  railroad  company  upon 
the  acceptance  of  its  subscription  by 
the  company,  and  therefore  include<l 
in  Uie  section  of  the  constitution  of 
the  United  States  which  prohibits 
any  state  from  passing  any  law  im- 
pairin<T  the  obligation  of  contracts. 
Tlie  People  ex  rel.  McConviU  v.  Billt, 

840 

2.  The  act  of  1851,  {Lawa  of  1851, 
eh.  181,)  enabled  the  city  of  Roches- 
ter  to  subscribe  for  and  hold  stock 
in  the  Rochester  and  Genesee  Valley 
Railroad  Company,  to  an  amount 
not  exceeding  $800,000 ;  and  in  case 
the  company  should  elect  to  receive 
their  subscription,  the  common  coun- 
cil was  authorized  to  nominate  and 
appoint  one  director  of  said  com- 
pany for  every  $75,000  of  capital 
stock  of  the  company  held  by  the 
city.  The  act  of  March  24,  1865, 
amended  the  act  of  1851  so  as  to 
autliorize  the  common  council  of 
Rochester  to  nominate  and  appoint 
one  director  of  the  railroad  company 
for  every  |42,855.5-7ths  of  capital 
stock  held  by  the  city ;  the  effect  of 
which  was  to  give  to  the  city  of 
Rochester  the  right  to  choose  seven 
instead  of  four  directors  of  the  com- 
pany. Held  tl^at  the  act  of  1865  was 
not  void  as  impairing,  or  having  a 
tendency  to  impair,  the  obligation 
of  a  contract.  ib 

8.  jr<f/tf,a]8o,that  under  the  section  of  the 
Revised  Statutes  declaring  that  the 
charters  of  corporations  thereafter 
to  be  granted  by  the  legislature 
"  shall  be  subject  to  alteration,  sus- 
pension and  repeal,  in  the  discretion 
of  the  legislature,"  and  the  corres- 
ponding provision  of  the  general 
railroad  act,  the  legislature  had  the 
power  to  make  the  change  specified, 
hi  the  charter  of  the  nSlroad  com- 
pany, ib 

4.  Held,  further,  that  the  power  thus  re- 
served was  intended  to  be  continu- 
ous, and  was  not  limited  to  a  single 
occasion,  or  any  number  of  occa- 
sions, of  its  exercise,  and  then  to  be- 
come or  be  deemed  exhausted,      ib 
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6.  The  act  of  the  legislature,  of  March 
24, 1866,  entitled  "An  act  to  amend 
chapter  889  of  the  Laws  of  1861/'  is 
not  void  for  non-compliance  with 
section  16  of  article  3  of  the  consti- 
tution of  this  state,  which  declares 
that  "no  private  or  local  bill,  which 
may  bo  passed  by  the  legislature, 
shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in 
the  title."  And  this,  notwithstand- 
ing the  statement  in  the  title  fails  to 
indicate  the  nature  of  the  amend- 
ment intended  to  be  made,  or  w|iat 
section  or  portion  of  the  act  to  be 
amended  is  intended  to  be  affected. 

ib 

6»  The  oonsUtntional  provision  does 
not  require  that  the  titles  of  acts  of 
the  legislature  shall  contain  the  sub- 
stance of  their  enactments.  If  the 
titles  are  sufficient  to  put  the  legis- 
lature and  persons  intended  upon 
inquiry,  that  is  all  the  constitution 
requliee.  ib 

See  Mobs. 


CONTRACTING  BOARP. 
See  Mandamus, 


CONVERSION. 

In  an  action  to  recoyer  damages  for 
the  unlawfhl  conversion  of  property, 
the  plaintiff  is  entitled  to  recover  the 
highest  value  thereof  at  any  time 
between  the  conversion  and  the  day 
of  trial.    Morgan  v.  Oregg,  188 


CORPORATION. 

1.  There  is  no  express  provision  of  the 
statute,  giving  to  the  court  the  pow- 
er to  suspend  all  the  business  and 
operations  of  a  corporation  for  an 
indefinite  period,  by  the  appoint- 
ment of  a  receiver.  And  the  gener- 
al principle  is  that  a  court  of  equi- 
ty has  no  visitorial  power  over  cor- 
porations, except  such  as  may  be 
expressly  conferred  on  it  by  statute. 
Latimer  v.  Eddy,  61 

2.  It  is  a  general  principle  that  a  cause 
of  forfeiture  can  not  be  taJcen  ad- 
vantage of,  or  enforced,  against  a 
corporation  collaterally,  or  inciden- 


tally, or  in  any  other  ittode  than  by 
a  direct  proceeding  for  that  pnrpoee 
against  the  corporation,  so  that  it 
may  have  an  opportunity  to  answer. 
Towar  v.  ifo^,  861 

8.  Where  all  the  capital  stock  of  a  cor- 
poration is  subscribed  for  and  taken, 
at  the  time  the  articles  of  incorpo- 
ration are  filed,  and  the  oertiflcate 
of  incorporation,  made  and  filed  as 
required  by  law,  spectfiea  the  names 
of  all  the  stockholders,  no  subse- 
quent subscribers,  by  merely  writing 
their  names  in  the  corporation  book, 
and  affixing  a  number  of  shares  to 
their  respective  names,  can  acquire 
a  right  to  any  diares  of  stock,  or 
become  by  such  an  act,  stockhoklen 
of  the  corporation,  and  liable  as  soch 
for  its  debts.    LaUunp  v.  JDMiatawrfy 

482 

4.  When  the  stock  in  a  corporation  is 
once  all  taken,  the  corporation  has 
no  more  at  its  disposal,  unless  it 
shall  get  back  a  portion  of  that  so 
taken,  by  forfeiture ;  and  no  person 
can  become  a  stockholder,  except  by 
purchase  from  one  of  the  original 
subscribers,  or  his  assignee,  and  by 
assignment  of  stock.  tk 

6.  A  corporation  can  not  inenase  its 
capital  stock  at  will,  in  any  manner, 
or  to  any  extent,  uxiless  it  is  author- 
ized to  increase  the  same,  by  ita 
charter,  and  then  only  in  the  manner 
prescribed.    Fer  Johnsoit,  J.         ib 

6.  Where,  b  an  action  by  crediton  of 
a  corporation,  against  T.,  seeking  to 
charge  him  with  the  debt,  as  bring 
a  stockholder  of  the  corporation,  it 
appeared  from  the  evidence  that  all 
the  capital  stock  was  taken  nearly 
two  years  before  the  subscription  by 
T.  was  made;  and  there  was  no 
evidence  of  any  forfeiture  of  any 
stock  so  taken  originally,  or  of  any 
transfer  to  T.  of  stock,  or  increase 
of  capital ;  Sdd  that  there  being  no 
evidence  to  show  that  he  ever  held 
any  stock,  or  that  the  right  to  any  ever 
vested  in  him,  the  mere  fact  that  be 
had  subscribed  for  stock,  in  the  book 
of  the  corporation,  and  given  his 
note  for  the  amount,  was  not  suffi- 
cient to  render  him  liable,  as  a  sUm^- 
holder,  for  the  debts  of  the  corpora- 
tion, a 

7.  Held,  ako,  that  T.  was  not  e$kijpped 
by  the  subscription  of  his  name  upon 
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the  corporatioa  book,  fh>m  denying 
that  he  was  a  stockholder.  S 

Su  iHimrcTioVi  1,  2. 


COUNTER-CLAIM. 
<5m  Avbweb. 


COVENANT. 
6h  Lbasb,  6,  6,  7, 11, 12. 


CRIMINAL  LAW. 

1.  When  prisoners  are  jointly  indict- 
ed, and  they  elect  to  have  separate 
trials,  it  has  always  been  allowed  to 
the  district  attorney  to  determine 
which  of  them  he  will  first  put  upon 
his  trial.  It  is  purely  a  matter  of 
discretion  with  Urn,  and  his  discre- 
tion will  not  be  interfered  with  by 
the  court  And  a  refnsal  thus  to 
interfere  forms  no  ground  of  ex- 
ception.   FattenonY,  The  People,  625 

2.  On  the  trial  of  a  criminal  case,  the 
prisoner  can  not  be  examined  as  a 
witness  for  himself;  nor  can  one 
Jc^Uy  indicted  with  him  be  examin- 
ed as  a  witness  in  his  behalf.  ib 

8.  The  conmion  law  rule  always  ex- 
cluded co-defendants  fh>m  testifying 
for  each  other;  and  the  relaxation 
of  the  rule,  as  to  such  parties,  and 
in  respect  to  the  defendiEmt  himself, 
effected  by  section  899  of  the  Code, 
applies  oidy  to  ciril  actions.  ib 

4.  Every  man  must  be  held  account- 
able for  the  consequences  of  his 
acts  oonsdonsly  and  deliberately 
performed ;  unless  he  can  show  that 
he  is  in  that  condition  which  stamps 
him  as  an  irresponsible  being.        %b 

6.  Accordingly  hM  that  an  offer  to 
show  the  mental  grade  and  capacity 
of  the  prisoner,  which  offer  was 
made  not  for  the  purpose  of  prov- 
ing him  to  be  non  eompoe  metUia,  but 
to  show  the  measure  of  his  intellect- 
ual capacity,  was  rightly  rejected,  ib 

6.  The  provision  of  the  Revised  Stat- 
utes, relative  to  justifiable  homicide, 
as  justly  interpreted  in  the  case  of 
ShorUr  v.  The  FtopU,  (2  N.  Y.  Sep. 


198,)  is  that  one  who  is  wlthont  iSinlt 
himself,  when  attacked  by  ibiother, 
may  kill  his  assailant,  if  the  circum- 
stances be  such  as  to  fhmish  reason- 
able ground  for  apprehending  a 
design  to  take  his  life,  or  to  do  him 
some  great  personal  injury,  and  there 
is  inuuinent  danger  that  such  de- 
sign will  be  accomplished ;  and  this 
is  so  although  it  may  SLfterwards 
turn  out  that  the  appearances  were 
false,  and  there  was  in  fact  no  such 
design,  and  no  danger  of  its  accom- 
plishment. A 

7.  On  a  trial  for  murder,  the  jury  were 
told  that  they  were  to  find  the  pris- 
oner guilty  beyond  a  reasonable 
doubt;  that  the  question  for  them 
to  meet  (the  killing  having  been 
established  beyond  controversy,)  was 
whether  it  was  a  Justifiable  homi- 
cide, and  if  they  so  found,  their 
verdict  must  be  one  of  acquittal. 
That  if  the  prisoner  had  reason  to 
believe  that  the  deceased  meant  to 
take  his  life,  or  commit  some  great 
violence  upon  him,  he  had  a  right 
to  resort  to  violence,  and  even  to  iSkid 
life.  That  they  were  to  inquire 
whether  the  circumstances,  conduct 
and  acts  of  the  deceased  were  such 
as  fairly  and  reasonably  to  induce 
such  belief,  and  if  ihey  were,  the 
prisoner  was  Justified  in  acting  upon 
those  appearances,  whether  they 
were  real  or  feigned.  That  the  in- 
quiry was,  whether  the  jury  were 
satisfied  that  the  prisoner,  when  he 
fired  the  gun,  had  reason  to  believe, 
under  the  circumstances  then  trans- 
piring before  him,  that  the  deceased 
had  a  revolver  and  was  going  to 
shoot  him.  Meld  that  the  dnrge 
presented  to  the  Jury  the  rule  whidi 
justifies  the  taking  of  human  life 
in  self  defense,  in  the  most  favor- 
able aspect  for  the  prisoner,  and 
gave  him  the  fullest  benefit  of  the 
rule  prescribed  by  the  statute  as  in- 
terpreted by  the  tourts.  ib 

8.  The  judge  was  requested  to  charge 
that  if  the  prisoner  did  really,  and 
in  good  ftith,  apprehend  such  design 
and  danger,  as  above  stated,  then  the 
jury  should  acquit,  though  the  Ikct 
turned  out  to  be  that  the  prisoner 
was  mistaken,  and  that  no  such  de- 
sign, or  danger,  did  in  truth  exist. 
The  judge  refused  to  charge,  in  the 
form  requested — "  that  if  the  pris- 
oner did  really,  and  in  good  &ith, 
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apprehend,"  &c. ;  remarUng  that 
that  tnrned  eDtlrely  upon  the  opera- 
tion of  the  prisoner's  own  mind, 
without  regard  to  whether  he  had 
reason  thns  to  belieye.  HM  that  the 
introduction  or  omission  of  the  words 
ohjected  to  hy  the  judge  did  not 
really  vary  the  legal  proposition 
which  was  clearly  put  in  the  charge 
and  suhstantially  repeated  in  the 
language  of  the  Judge  in  responding 
to  the  request ;  and  that  such  reftisal 
to  charge  was  not  a  ground  of  error. 

ib 

9.  Tho  judge  was  also  requested  to 
charge  the  jury  that  if  they  boliered 
the  prisoner  was  a  private  soldier, 
and  saw  his  superior  officer  unlaw- 
fully resisted  in  the  performance  of 
his  duty,  and  believed  that  he  was 
ordered  to  fire,  and  did  so  in  obedi- 
ence to  what  he  supposed  a  lawful 
command,  then  they  should  acquit. 
This  was  declined.  Hdd  that,  there 
being  no  testimony  going  to  estab- 
lish any  such  condition  of  things  as 
would  warrant  such  a  command, 
even  if  the  officer  had  power  to  give 
it ;  nor  evidence  to  show  that  at  the 
time  the  homicide  was  perpetrated 
the  officer  was  being  resisted  in  the 
performance  of  any  duty ;  the  pro- 
position was  a  mere  abstraction,  un- 
warranted by  any  facts  appearing  on 
the  trial;  and  the  instruction  was 
therefore  properly  refused.  ib 

10.  Where  a  remark  of  a  judge,  in  re- 
fusing to  charge  as  requested,  though 
erroneous,  does  no  harm,  because  it 
was  a  mere  abstraction,  having  noth- 
ing to  do  with  the  matter  in  hand,  it 
wUl  aflford  no  ground  for  reversing 
the  judgment,  or  granting  a  new 
trial.  ib 

1 1 .  Tho  rule  on  this  subject  is  the  same 
in  criminal  as  in  civil  cases.  ib 

12.  Where,  on  a  trial  for  murder,  the 
killing  is  proved  and  conceded,  and 
there  is  no  doubt  as  to  the  identity 
of  the  prisoner,  it  is  for  him,  in  mak- 
ing out  a  justification  for  tiie  act, 
to  satisfy  the  jury,  beyond  rp.ason- 
able  doubt,  that  he  did  a])piTliend, 
and  had  reason  to  apprehend,  that 
he  was  in  imminent  danger  uf  his 
life,  or  of  the  infliction  of  some 
great  personal  injury.  ib 

18.  It  would  be  reversing  tho  whole 
order  of  the  trial,  and  the  burden  of 


the  proof,  if  it  devolved  upon  the 
people  not  only  to  prove  the  killing, 
but  to  negative  any  possible  defense 
that  the  statute  or  common  law 
affords  to  an  alleged  offender  charged 
with  crime.    Fer  Bacozt,  P.  J.        ib 

14.  The  judge  was  requested  to  charge 
the  jury  that  if  they,  upon  the  evi- 
dence, entertained  a  reasonable  doubt 
as  to  whether  or  not  the  prisoner 
had  reason  to  apprehend  personal 
injury,  they  should  acquit.  The 
judge  declined  to  put  the  proposi- 
tion in  that  form,  stating  the  rule  to 
be  that  the  jury  were  to  be  satisfied 
beyond  a  reasonable  doubt,  that 
the  prisoner  had  reasoDable  ground 
to  believe  himself  in  danger.  Bdd 
not  erroneous.  t^ 

Se€  IlTDICTKBKT. 


D 


DAM. 
6e$  Agbbkxbvt,  4. 


PAMAGE8. 

See  CoirvERSioir. 
Stbaxboats,  4. 


DEBTOR  AND  CREDITOR. 
1.  Miff  his  of  Creditors. 

1.  Where  a  person  who  is  insolvent  at 
the  time,  transfers  his  interest  in  a  leg- 
acy, for  an  inadequate  consideration, 
to  a  party  who  is  aware  of  his  in- 
solvency, the  creditors  of  the  assignor 
may  maintain  a  suit  in  equity  to 
have  their  debts  satisfied  out  of  the 
interest  or  fund  beyond  the  consid- 
eration actually  paid  or  agreed  to 
be  paid;  even  though  the  transac- 
tion was  not  in  fact  fraudulent^  so 
as  to  authorize  the  court  to  set  i( 
aside  on  that  ground.  Biffdow  v. 
Atjrauit,  148 

2.  In  such  a  case  the  assignor,  in  the 
absence  of  any  fraudulent  design  in 
making  the  transfer,  may  obtain  the 
same  relief  himself,  by  showing  that 
it  was  made  under  the  pressure  of 
his  debts,  or  other  importunate  neec^ 


And  certainly  equity  should  regard 
with  quite  as  much  favor  the  claims 
of  his  creditors ;  especially  in  a  case 
where  it  appears  that  he  intended  to 
defraud  them  by  a  cheap  transfer  of 
his  estate.  ib 

2.  AuifnrnenU  in  trust  for  th$  benefit  of 
eredUore, 

8.  Where  the  assignees  of  a  lessee 
leased  the  premises  for  the  best  price 
they  could  obtain,  and  paid  to  the 
landlord  all  that  they  receiyed^  which 
was  accepted  by  him,  and  they  sur- 
rendered the  possession;  Hddy  that 
the  assignees,  having  fully  adminis- 
tored  and  paid  out  according  to  the 
terms  of  the  assignment  all  the 
moneys  they  had  received  from  the 
assigned  estate  could,  at  most,  only 
be  charged  pertmaUy  with  the  value 
of  the  use  and  occupation  of  the 
premises ;  and  that  evidence  to  de- 
termine that  value  should  have  been 
received.  Peckhau,  J.  dissented. 
Jermain  v.  Fattiton^  9 

4.  The  liability  of  assignees  under  an 
assignment  for  the  benefit  of  credit- 
ors, is  to  be  determined  by  the  same 
rule  which  applies  to  executors,  un- 
der similar  circumstances,  it  eeeiru. 

ib 

6.  What  the  assignors  did,  before  they 
made  the  assignment,  in  contempla- 
tion of  making  it,  is  evidence  upon 
the  question  of  their  intention  in 
making  it,  proper  for  the  considera- 
tion of  the  jury.    Feck  v.  Oomm,  151 

6.  The  role  is  well  settled,  that  where 
the  validity  of  a  sale  or  assignment 
of  goods  depends  upon  whether  it 
was  made  with  intent  to  hinder,  de- 
lay or  dcfhiud  creditors,  the  judge 
is  bound  to  submit  the  case  to  t£e 
jury.  ib 

See  Agbbbxbvt,  19,  20. 
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DECLARATIONS  AND  ADMIS- 
SIONS. 

1.  Declarations  of  the  assignors  of 
goods,  made  subsequent  to  the  as- 
signment, and  after  they  have  parted 
with  the  possession  of  the  assigned 
property,  are  not  competent  evidence 
for  parties  sued  by  the  assignees,  for 
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taking  and  selling  the  goods  under 
and  by  virtue  of  a  judgment  and  ex- 
ecution against  the  assignors.  Peek 
▼.  Cnmeef  151 


2.  Declarations  or  admissions  respect- 
ing the  assigned  property,  thus  made, 
by  the  assignors,  after  they  have 
ceased  to  have  any  control  over  the 
goods,  are  not  a  part  of  the  ree  gestee^ 
but  only  mere  hearsay,  and  &ere- 
fore  are  not  competent  evidence 
against  the  assignees,  or  the  credit- 
ors whom  they  represent.  ib 

8.  Where  the  declarations  or  admissions 
relate  to  the  intentions  of  the  assign- 
ors— the  secret  operations  of  their 
minds — and  not  to  any  thing  they 
said  to  the  assignees,  the  fact  that 
one  of  the  assignees  was  present  and 
heard  the  declarations  or  admissions 
without  denying  their  truth,  will  not 
make  them  binding  upon  the  as- 
signees, or  evidence  against  them,  ib 

4.  The  admissions  or  declarations  of  par- 
ties are  competent  evidence  against 
them  when  parol  evidence  of  the 
fact  sought  to  be  shown  by  such  ad- 
missions or  declarations  would  be 
competent.    Keatcr  v.  Dimmiekj  158 

5.  The  declarations  of  a  person  In  the 
possession  of  lands,  as  to  his  title, 
are  admissible  evidence  against  per- 
sons claiming  under  him,  who  sub- 
sequently came  into  possession  of 
the  land.  t6 

6.  The  rule  that  parol  declarations  of  a 
person  having  title  to  land  are  inad- 
missible as  evidence  to  defeat  that 
title,  only  excludes  declarations  when 
the  fact  sought  to  be  established  by 
them  can  not  be  proved  by  parol 
evidence.  ib 

7.  The  declarations  of  the  grantee  in 
a  deed,  in  respect  to  the  time  when 
the  deed  was  delivered  to  him,  made 
while  he  Was  in  possession  of  the 
farm  conveyed,  are  competent  evi- 
dence, in  an  action  of  ejectment  for 
dower,  against  a  person  claiming  title 
to  the  land  under  such  grantee,      ib 

See  WiriTBBS. 


DEED. 

1.  When  a  deed  has  been  delivered,  so 
as  to  diveet  the  grantor  of  the  title. 
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and  TMt  it  in  the  grantee,  the  snb- 
sequent  destruction  of  it  by  tlie  par- 
ties will  not  change  the  title  back  to 
the  grantor,  and  reinvest  him  with 
it. .  Fimda  ▼.  8af$,  ^  109 

2.  It  is  well  settled  that  a  condition,  in 
a  conveyance,  can  only  be  reserved 
for  the  benefit  of  the  grantor  of  the 
estate,  and  his  heirs;  and  that  no 
stranger  can  take  advantage  of  the 
breach  of  a  condition.  ib 

t,  Untn  re-entry  by  the  grantor,  or  his 
heirs,  for  a  breach  of  a  condition,  the 
estate  is  not  forfeited,  but  remains 
in  the  grantee.  Mere  neglect  to  per- 
form the  condition  is  not  sofiicient 
to  work  a  forfeiture.  ib 

4.  Nor  is  a  mere  verbal  refusal  by  the 
grantee  to  perform  the  condition,  if 
he  is  an  in&nt  at  the  time.  ib 

fc.  To  constitute  a  delivery  of  a  deed, 
so  that  it  shall  become  eflfectual  to 
transfer  title  to  real  estate  ttom  one 
to  another,  there  must  be  an  accept- 
ance by  the  person  to  whom  it  is 
made.  Acceptance  by  the  grantee 
is  an  essential  part  of  a  delivery,  in 
law.  ib 

6.  Where  a  deed  or  other  instrument  is 
handed  over  by  the  maker,  to  the 
other  party,  and  retained  by  the  lat- 
ter, and  nothing  further  is  said,  the 
law  presumes  that  the  instrument  is 
made  according  to  the  agreement, 
and  that  the  party  to  whom  it  is  thus 
handed  over  accepts  It  as  a  delivery 
in  fulfillment  of  the  agreement  be- 
tween them.  ib 

7.  But  it  IS  not  every  mere  handing 
over  and  retention  for  a  greater  or 
less  period  of  time  which  will  con- 
stitute a  full  and  effectual  delivery 
of  an  instrument.  If  it  is  taken  by 
ihe  grantee  or  other  party  merely  for 
the  purpose  of  examination,  to  see 
whether  it  is  in  accordance  with  tlie 
agreement,  it  is  no  delivery,  unless 
the  party  concludes  to  retain  it,  after 
such  examination.  ib 

8.  And  so,  where  a  party  makes  a  pur- 
chase of  land,  and  the  agreement  is 
that  the  vendor  is  to  convey  it  to  the 
purchaser,  by  a  deed  with  some 
special  provision  in  it,  and  a  deed  is 
made  and  handed  over  to  such  pur- 
chaser, which  conveys  the  land  to 


another  person,  and  the  porehaaer 
recdves  it  without  any  examination 
of  its  contents,  undentanding  and 
believing  that  it  is  a  deed  made  to 
him,  and  which  vests  the  title  in 
him,  and  he  retains  it  in  that  beUef, 
until  he  discovers  that  it  is  not  sndi 
an  instrument  as  he  was-  to  have, 
and  does  not  give  him  the  land  which 
he  had  pun£ased  and  paid  for,  ho 
may  return  it  to  the  vendor  and  re- 
quire one  to  be  made  in  accordance 
with  the  agi-eement  ib 

0.  No  valid  and  efiectual  delivery  has 
been  made,  in  such  a  case ;  and  upon 
the  discovery  of  the  mistake  or  error 
within  a  reasonable  time,  and  before 
any  other  rights  have  interrened, 
founded  upon  the  instrument  as 
made  and  thus  retained,  the  party 
teceiving  it  may  refuse  to  retain  it, 
and  may  return  it  and  demand  one 
in  accordance  with  the  agreement.  ^ 

10.  By  a  deed  of  conveyance,  execnted 
by  N.  y.  K.  to  J.  K.,  dated  May  10, 
1828,  the  grantor  conveyed  all  his 
estate,  both  real  and  personal,  to  the 
grantee,  upon  trust,  to  dispose  of, 
lease  and  manage  the  trust  estate, 
to  collect  and  re(^ve  the  rents,  issues 
and  income  thereof,  and  after  de- 
ducting expenses,  to  apply  frovoL 
time  to  time,  so  much  of  the  residue 
of  the  rents,  issues  and  income  to 
the  use  and  support  of  the  grantor 
and  his  &mily,  if  he  Should  at  any 
time  marry  and  have  a  (kmily,  dur- 
ing the  life  of  the  grantor,  and  to 
intest  the  overplus,  \f  any,  for  the 
benefit  of  the  heirs  of  N.  V.  K.  \  and 
upon  the  further  trust  that  upon  the 
death  of  the  grantor,  the  trustee 
should  account  for  what  should  re- 
main of  the  estate,  and  the  rents, 
issues  and  income  thereof,  to  the 
"  heirs  at  law  and  next  of  kin'*  of  the 
grantor,  "  in  the  manner  and  propor- 
tions prescribed  by  the  statutes  of 
descent  and  distribution  in  this  state 
in  cases  of  persons  who  die  intestate." 
After  the  execution  of  this  trust 
deed,  N.  V.  K.,  tlie  grantor,  married 
the  plaintiff*,  and  died  leaving  her 
and  two  children  him  surviving. 
Hdd  that  the  widow  was  not  entitled, 
under  the  provisions  of  the  trust 
deed,  to  thteer  in  the  real  estate  of 
the  grantor.  But  that  she  was  en- 
titled to  one  third  of  the  pertond 
estate,  and  the  children  of  Uie  grantor 
to  the  remiUning  two  thirds.  Kmek- 
trhacker  v.  Sepnour^  198 
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11.  If  a  consideration  is  expressed  in 
a  conveyance,  no  proof  of  its  actual 
payment  need  be  given ;  and  though 
the  amonnt  be  merely  nominal,  tluit 
is  sufficient.  WMm-  t.  Van  Steen- 
berff^  211 

12.  Though  an  original  purchaser  is 
affected  >\iih  notice  of  a  prior  deed, 
yet  if  he  conveys  to  another  without 
notice,  the  latter  is  as  much  protect- 
ed as  if  no  notice  to  either  had  been 
given.  ^ 

18.  The  actual  possession  of  premises, 
which  is  to  operate  as  constructive 
notice,  must  be  visible  and  open,  and 
not  a  mere  constructive  possession. 

ib 

14.  A  mere  allusion  in  a  deed,  to 
premises    as    being  "  the  same  on 

.  which  mining  opeilations  have  been 
performed,  heretofore,"  is  not  a  no- 
tice that  any  other  person  is  the 
owner;  nor  is  it  calculated  to  put 
the  grantee  on  inquiry  as  to  any 
previous  unrecorded  conveyance,   ib 

15.  Where,  at  the  time  a  deed  was  ex- 
ecuted, an  individual  was  in  posses- 
sion of  the  premises  as  a  tenant, 
under  a  third  person,  who  claimed 
the  same  adversely ;  and  such  ten- 
ant was  occupying  a  log  house  there- 
on, and  paying  rent,  and  he  had  been 
there  over  eleven  years;  Held  that 
the  deed  was  void  under  the  statute, 
and  conveyed  no  title  to  the  grantee. 
And  that  the  grantee  having  no  ti- 
tle, he  could  convey  none  to  an- 
other, ib 

16.  Where  the  owner  of  land  conveys 
the  same,  by  an  absolute  convey- 
ance, iciiM  plants,  set  in  the  ground 
and  growing  there  at  the  time,  will 
pass  by  the  conveyance,  notwith- 
standing a  parol  rMervatim  thereof, 
by  the  grantor.     WmUfmuU  v.  Lights 
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17.  In  September,  1868,  S.  being  in 
possession  of  land  as  tenant  of  W., 
under  a  lease  that  would  not  expire 
until  April,  1866,  had  growing  there- 
on certain  wine  plants,  which  he  had 
set  out  in  June,  1868.  He  pur- 
chased the  premises  of  W.,  and  took 
a  conveyance  thereof,  in  said  month 
of  September,  at  the  request  of  L., 
and  for  his  benefit,  and  upon  the 
understanding  that  he  was  to  occu- 
py the  farm,  as  L.*s   tenant,  unUl 


April,  1864.  He  paid  W.  a  part  of 
the  purchase  money,  which  L.  had 
Aimished  for  that  purpose,  and  gave 
a  mortgage  on  the  hmd,  to  secure 
tiie  balance.  S.  then  executed  a  deed 
of  the  land  to  L.  subject  to  the  pay- 
ment of  the  mortgage.  Sdd  that 
the  effect  of  the  agreement,  and  of 
S.  purchasing  the  farm  from  W.  and 
conveying  it  to  L.  was  to  make  S. 
the  tenant  of  L.  instead  of  the  ten- 
ant of  W.,  fh)m  the  date  of  such 
conveyance,  until  April,  1864.        f& 

18.  That  S.  having  set  out  the  wine 
plants  as  tenant,  his  change  of  land- 
lords did  not  divest  him  of  his  title 
to  the  same.  And  that  the  &ct  that 
the  legal  title  to  the  farm  passed 
through  him,  in  changing  his  land- 
lords, did  not  alter  his  ri^ts  as  ten- 
ant ;  because  of  the  agreement,  by 
which  it  was  stipulated  that  he 
should  remain  a  tenant.  ib 

19.  Htidy  aho,  that  the  fiusts  of  the  case 
did  not  Justify  the  admision  of  evi- 
dence to  vary  the  effect  of  the  deed 
from  6.  to  L.,  by  showing  that  at  the 
time  such  deed  was  executed  or  de- 
livered, 6.  made  a  parol  reservation 
of  the  wino  plants.  ib 

20.  The  parties  named  in  a  deed  of 
conveyance  as  grantees  were  de- 
scribed in  the  introductory  part  of 
deed  as  follows :  "  L.  R.,  J.  B.  and 
M.  M.,  trusUes  of  the  MethaUtt  todety^ 
and  to  their  eueceuors,  of  the  Unm  of 
Z.  d&c.  of  the  second  part."  The 
grant  was  to  the  parties  of  the  sec- 
ond pai't,  and  to  their  heirt  and  amigm 
fonder.  The  habendum  clause  was  in 
the  following  words  :  "  To  have  and 
to  hold  the  said  premises  above  de- 
scribed, to  the  said  parties  of  the 
second  part,  their  heira  and  attigne^  to 
the  sole  and  only  proper  use,  bene- 
fit and  behoof  of  the  said  parties  of 
the  second  part,  H^eir  heira  and  aaeigne 
forever."  And  the  covenants  of  sei- 
sin and  for  quiet  ervjoyment  were  by 
the  grantors  to  and  with  the  said 
parties  of  the  second  part,  their  heira 
andaaaigna,  Held  that  the  deed  con- 
veyed the  absolute  title  to  the  three 
individuals  named  therein  as  grantees. 
And  that  the  addition  to  their  names, 
in  the  statement  of  the  parties,  of 
"  trustees  of  the  Methodist  society, 
and  their  successors,"  in  the  absence 
of  proof  of  the  existence  of  a  legal- 
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I7  orguiiMd  reHgioiiB  society  o(  that 
name,  or  answeiiDg  to  it,  should  be 
rejected  for  all  ptirposes,  except  as  a 
dieriptio  permnarmn  of  the  grantees. 
ToiMr  ▼.  JSo^,   4  861 

21.  Held,  tdao^  that  the  whole  scope  and 
language  of  the  deed  excluded  the 
idea  of  a  deed  in  trust  for  a  religious 
corporation.  ih 

22.  JJWtf,  further,  that  assuming  that 
the  grant  was  made  for  the  use  and 
benefit  of  a  corporation,  even  if  such 
corporation  had  been  judicially  dis- 
solved, and  its  franchises  forfeited, 
the  title  to  the  property  would  not 
revert  to  the  grantor  or  bis  heirs ; 
the  language  of  the  statute,  {\N.Y. 
Statutet  at  Large,  pp,  657,  558,  ^  9,) 
respecting  the  dissolution  of  corpo- 
rations, precluding  the  idea  of  the 
land  reverting,  in  such  a  case;  at 
least  not  until  all  the  debts  owing 
by  the  corporation  are  paid.  3> 

28.  And  tliat,  assuming  that  facts  ex- 
isted which  would,  in  a  direct  pro- 
ceeding against  the  corporation  by 
scire  facias  or  other  action,  be  suffi- 
cient to  justify  a  Judgment  of  dis- 
solution and  ouster,  the  heir  at  law 
of  the  grantor  could  not  avail  him- 
self of  such  &ct8  collaterally ;  the 
corporation  never  having  been  judi- 
cially dissolved,  but  being  still  in 
existence,  retaining  its  corporate 
functions  and  franchises.  ib 

24.  In  an  action  of  ejectment,  the  real 
question  in  dispute,  to  be  tried  be- 
tween the  parties  was,  whether  R., 
the  plaintiff's  father,  had  not  himself 
conveyed  the  land  in  question  to  the 
defendant.  And  this  depended  alto- 
gether upon  the  true  starting  point 
mentioned  in  the  deed.  The  de- 
scription comimenced  thus :  "  Begin- 
ning at  the  northeast  comer  of  limds 
owned  by  the  party  of  the  first  part, 
*'ftd  by  the  Ihte  fence,  and  running 
itience  south,"  &c.  In  point  of  fact 
the  two  objects  named  to  indicate 
the  one  point  were  not  together,  but 
on  the  contrary  were  several  chains 
apart,  and  R.  at  the  time  of  execut- 
ing and  delivering  the  deed  to  the 
defendant,  had  never  occupied,  or 
claimed  to  own,  the  land  beyond  the 
line  fence,  and  did  not  know,  or 
claim,  that  the  deed  under  which  he 
held  carried  his  premises  beyond  the 


line  feiioll  mentioned.  Held  that  np- 
on  this  state  of  facts,  the  fence,  be- 
ing a  visible,  tangible  object,  must 
be  held  to  be  the  true  starting  point 
Sa^nor  v.  TiuursoH,  618 

25.  The  general  rule  is,  that  courses 
and  distances  must  yield  to  natural 
or  artificial  monuments  or  objects. 
This  is  upon  the  legal  presumption 
that  all  grants  and  conveyances  are 
made  with  reference  to  an  actual 
view  of  the  premises  by  the  parties 
thereto.  ib 

See  DscLASATiovft  AKn  AnxisBxova. 
W1TKB8B,  9, 10. 
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A  party  should  never  be  defeated  of 
his  remedy,  by  the  delay  which  the 
adverse  party  has  occasioned.  The 
People  V.  The  Contracting  Board,    254 


DELIVERY. 
See  Dbed,  1  to  9. 


DEMAND. 
Of  rent.    See  Lbabb,  16, 17,  18, 19. 


DOWER. 

See  Dbbd,  10. 
Ejbctmbztt,  1« 


£ 


EJECTMENT. 

1.  In  an  action  of  ejectment  for  dower, 
it  is  competent  for  the  plaintiff  to 
show  at  what  time  a  deed  from  her 
husband,  under  which  the  defendant 
claims  title,  was  delivered.  Keator  r. 
DUnmick,  158 

2.  Where  the  plsuntiff  has,  at  most,  a 
mere  equitable  title  to  the  piece  of 
laud  the  possession  of  which  he  seeks 
to  recover,  no  action  will  lie.  P«c* 
v»  Newton,  173 
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8.  An  action,  in  which  no  eqaitable  In- 
terest in  the  premises  is  set  up  in  the 
complaint,  and  no  equitable  relief  is 
demanded — the  plaintiff  suin^  as 
trustee  of  a  school  district,  alleging 
therein  that  the  district  has  lawful 
title  as  the  oi^ner  in  fee  simple — so 
that  the  possession  is  not  sought  as 
incideniid  to  a  specific  performance, 
or  other  equitable  relief,  but  the 
plaintiff  counts  upon  his  title,  and 
demands  Judgment  for  the  posses- 
sion of  tlie  pretnises,  can  not  be 
maintained.  tb 

4.  An  action  to  recover  the  possession 
of  real  estate  will  not  lie  against  a 
stranger  in  possession,  in  &vor  of  a 
plaintiff  resting  not  on  legal,  but  a 
mere  equitable  title.  ib 

6.  To  entitle  a  party  to  briug  cjject- 
ment,  no  previous  actual  entry  on  the 
premises  is  necessary ;  a  riffht  to  en- 
ter for  condition  broken,  and  to  im^ 
fti$diat$  poueuicn^  being  all  that  is 
necessary.     Tyltr  v.  Heidomt       439 

6.  When  the  plaintiff,  in  an  action  of 
ejectment,  seeks  to  recover  under  a 
different  title,  in  hostility  to  all  rights 
under  the  grant,  the  defendant  can 
set  up  adverse  possession,  as  a  de- 
fense. But  when  the  action  is  brough  t 
because  of  the  non-payment  of  rent 
reserved  in  a  lease  in  fee,  then,  as 
the  defendant  claims  under  precisely 
the  same  title,  and  instrument,  his 
possession  can  not  be  adverse ;  nor 
will  the  action  be  barred  by  the 
statute  of  limitations.  ib 

7.  Section  86  of  the  Code  of  Procedure, 
making  the  possesion  of  the  tenant 
the  possession  of  the  landlord  when- 
ever the  relation  of  landlord  and 
tenant  shall  exist,  is  applicable  to 
such  a  case.  ib 

8.  A  false  or  mistaken  particular  in  a 
deed  may  be  rejected,  when  there 
are  definite  and  certain  particulars, 
sufficient  to  locate  the  grant.  But, 
priinafaae^  a  fixed  visible  monument 
can  never  be  rejected  as  false  or 
mistaken,  in  favor  of  mere  course  and 
distance,  as  the  starting  point,  where 
there  is  nothing  else  in  the  terms  of 
the  grant  to  control  and  override 
the  &ed  and  visible  call.  Kayncr  v. 
ThMraon,  518 


9.  A  defendant,  under  a  general  denial, 
can,  in  an  action  of  ejectment,  show 
title  out  of  the  plaintiff  at  the  time 
of  the  commencemept  of  the  action. 

10.  Showing  title  in  the  plantlff's  an- 
cestor, during  his  lifetime,  is  enough 
to  raise  the  presumption  that  the 
title  continued  in  him  until  his  deatli, 
and  that  the  pbuntiffii,  aa  heirs  at 
law,  took  the  same  by  inheritance,  ib 

11.  But  this  is  a  presumption  only,  and 
by  no  means  conclusive.  It  may  be 
rebutted  by  proof  of  a  conveyance 
by  the  ancestor,  before  his  death, 
and  before  the  commencement  of  the  • 
action.  ib 

12.  Evidence  showing  that  the  land  in 
controversy  had  been  cleared  and 
cultivated  for  over  twenty  years  be- 
fore the  commencement  of  the  ac- 
tion, and  that  during  all  that  time  it 
had  been  in  the  exclusive  possession 
of  the  defendant  and  those  under 
whom  he  derived  title,  is  not  admis- 
sible to  establish  a  title  by  adverse 
possession,  unless  it  has  been  plead- 
for  that  purpose.  ib 

See  Action. 
Lease. 


EQUITY. 

1.  Where  the  complaint  alleged,  and 
the  proof  showed,  that  the  defend- 
ants were  proceeding  to  acquire  the 
title  to  land  under  a  destroyed  in- 
strument, or  to  put  themselves  in  a 
situation  to  assail  the  plaintiff's  title 
to  the  same  premises,  and  secure 
such  title  to  themselves  through  that 
deed ;  and  they  in  fact  asked  affirm- 
ative relief,  in  their  answer,  viz.  that 
the  plaintiff's  conveyance,  under 
which  she  claimed  an  absolute  title 
to  the  premises,  might  be  adjudged 
fraudulent  and  void  and  decreed  to 
be  cancelled  and  annnlled ;  ,and  the 
cause  had  been  fully  tried  upon  all 
the  questions  of  fiict  involvetl,  with- 
out objection ;  Held  that  it  was  then 
too  late  to  suggest  that  the  case 
was  not  properly  before  the  court  for 
determination.    Fonda  v.  Sa^e,     109 

2.  SeJd,  also,  that  in  either  aspect — 
whether  the  case  was  to  be  regarded 
as  strictly  in  the  nature  of  a  bill  in 
equity  to  remove  a  eloud  upon  the  title 
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to  real  estate,  or  genenllyi  in  the 
nature  of  a  bQl  quia  iimet,  to  settle 
the  plaintiff's  tlUe  to  the  property, 
and  establish  it  securely  against  all 
claims  whicE  might  be  brought 
against  it  by  reason  of  the  destroyed 
deed — ^the  case  was  clearly  one  of 
equitable  cognizance,  and  the  action 
might  be  maintained  upon  either  or 
both  grounds.  ib 

Set  AcTioH, 

AOBBSXBST,  12, 18. 


ESTOPPEL. 
Se0  Agbbbvbitt,  4. 

COBPOBATIOV. 


EVIDENCE. 

1.  After  a  physician  has  proved  ah  em- 
ployment professionally,  the  entries 
in  his  book,  of  the  visits,  may  be  re- 
ceived to  show  the  number  of  visits. 
Clarke  V.  Smithy  80 

2.  Such  book  is  evidence  of  nothing 
else ;  and  for  this  purpose  it  is  not 
necessary,  as  in  other  cases  where 
books  are  admitted  in  evidence,  to 
prove  that  the  plaintiff  keeps  correct 
books,  or  that  others  have  settled 
by  them.  ib 

8.  In  an  action  to  recover  for  damage 
done  by  the  defendants'  cattle,  horses 
.and  sheep,  to  the  plaintiff  ^r  orchard 
and  crops,  the  plaintiff,  who  was  a 
witness  in  his  own  behalf,  after  tes- 
tifying that  in  1861  he  had  one  and 
three  quarter  acres  of  buckwheat  on 
his  land,  and  that  in  the  fall  of  that 
year  the  defendants'  horses  got  in, 
after  the  buckwheat  was  cut,  and 
tore  it  to  pieces,  and  ate  what  they 
wanted,  was  asked  "what  portion 
of  the  buckwheat  the  defendants' 
horses  destroyed,  in  the  fall  of  1861." 
Meld  that  the  witness  being  a  tamier, 
his  ex{)erience  as  such  rendered  him 
competent  to  answer  the  question ; 
and  that  an  objection  to  the  same 
was  proi)er]y  overruled.  Seamane  v. 
Sfnith,  820 

4.  The  plaintiff  further  testified  that 
fifteen  cattle  went  into  one  acre  of 
his  peas,  in  1864,  and  destroyed  two 
thirds  of   them;    that    they    were 


worth  |4  per  bushel,  and  that  he 
had  usually  raised  peas.  He  was 
asked  this  question :  "  If  that  piece 
of  peas  had  not  been  injured  by  the 
stock,  how  much  would  it  have  pro- 
duced, that  season  1"  Seld  that  the 
witness  was  competent  to  answer 
the  question,  and  that  the  referm 
properly  overruled  an  objection  to  it ; 
the  evidence  being  necessary  to  en- 
able the  referee  to  ascertain  the 
amount  of  damages  the  defendants' 
cattle  did  to  the  peas.  A 

5.  jSddj  furthert  that  a  question  put  to 
the  plaintiff  as  a  witness,  as  to  what 
portion  of  his  com,  that  was  destroy- 
ed in  the  fall  of  1868,  was  destroyed 
by  the  defendants'  cattle,  was  admis- 
sible, in  connection  wiUi  the  other 
facts  to  which  he  had  previously  tes- 
tified, a 

6.  The  plaintiff  also  testified  that  in 
July,  1860,  the  defendants'  hogs  de- 
stroyed all  his  peas — ^thirty  rods; 
that  they  were  good  peas,  and  pod- 
ded, when  destroyed ;  that  he  coukl 
tell  what  the  ground  would  have 
produced  if  the  peas  had  not  been 
destroy(*d.  He  was  then  asked  what 
the  ground  would  have  produced, 
bad  the  peas  not  been  destroyed  by 
the  defendants'  hogs.  The  question 
was  objected  to  as  incompetent  and 
improper,  and  as  calling  for  the 
opinion  of  the  witness.  Meld  that 
the  question  was  proper,  and  the 
objection  to  it  was  properly  over- 
ruled. A 

7.  A  son  of  the  plaintiff  testified  that 
he  helped  harvest  a  crop  of  oats,  and 
saw  the  defendants'  cattle  in  them, 
about  a  week  before  they  were  cut. 
Jleid  that  his  testimony  showed  he 
was  competent  to  state  what  propor- 
tion of  the  crop  was  destroyed  by 
the  cattle ;  and  that  an  objection  to 
a  question  put  to  him  on  that  sub- 
ject was  properly  overruled.  il 

8.  Where  the  question  in  dispute  was 
whether  the  sum  of  $85  was  paid  by 
B.  for  the  use  of  land,  up  to  April, 
1863,  and  was  received  by  J.  for  that 
purpose,  or  to  apply  on  a  contract 
between  R.  and  J.,  the  latter,  after 
testifying  positively  that  he  told  B. 
that  he  would  receive  the  $35  for 
the  use  of  the  land  up  to  April,  1868, 
and  that  he  made  an  entry  in  his 
cash  book  to  that  effect,  was  asked 
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"what  is  the  entiyr  Edd,  that, 
it  appearing  that  the  witDess  had  a 
distinct  recollection  of  the  facts,  in- 
dependent of  the  memonmdum,  eyi- 
dence  of  the  entry  in  the  cash  boolL 
was  properly  excluded,  ^rpiwn  v. 
JbfMsfi  400 

9.  In  an  action  for  an  assault  and  hat- 
tery,  the  plaintiff  called  as  a  witness 
the  physician  and  surgeon  who  at- 
tended her,  who  was  asked  this  ques- 
tion: "What  was  the  difficulty, 
judging  from  her  statement,  and 
what  you  saw  1"  The  question  was 
objected  to,  on  the  ground  that  the 
witness  could  not  state  what  was 
said  to  him.  The  court  OTerruled 
the  objection.  EM  not  erroneous. 
Fort  r.  Broum^  866 

10.  The  witness  then  testified,  in  answer 
to  the  question,  as  follows:  "She 
called  my  attention  to  a  pain  in  her 
arm,  which,  at  the  time,  from  its  ap- 
pearance and  her  statement,  was  s^ 
yere,  and  she  believed  to  be  yiolent 
neuralgic  pains.  I  can  not  give  any 
information  as  to  how  it  was  pro- 
duced. I  can  only  say  how  it  might 
h^ve  been  produced,"  &c.  The  de- 
fondant's  counsel  objected  to  the  evi- 
dence as  to  how  it  might  have  been 
produced.  The  court  said  the  ques- 
tion to  be  put  was,  what  the  witness 
discovered  to  be  the  matter  with  the 
plaintiff's  arm,  and  to  what  he  im- 
puted it,  as  a  matter  of  medical 
opinion,  and  allowed  the  question  to 
be  put  in  that  form,  with  the  quali- 
fication, "taking  into  consideration 
what  she  said  to  yon,  and  what  you 
saw."   EeU  not  eiTOueous.  ib 

11.  The  following  question  was  then 
put  to  the  witness :  "  How  could  the 
wound  with  an  axe  produce  that  in- 
jury 1"  Which  he  answered.  Ques- 
tion: "Might  that  end  in  paralysis 
of  the  arm,  to  a  certain  extent  1" 
The  court  allowed  the  question  to  be 
put,  whether,  taking  her  statement 
to  be  true,  it  would  produce  that 
result.  E^  that  the  objection  to 
this  evidence  was  not  well  taken.    t6 

12.  The  witness  was  then  asked  this 
question :  "  Assuming  that  the  plain- 
tifi*  did  receive  a  blow  on  the  point 
of  her  elbow,  and  by  the  same  blow 
the  skin  was  discolored  for  some 
days,  some  three  inches  above,  the 
blow  being  severe  at  the  time^  so  as 


to  produce  a  temporary  snspenrion 
of  the  power  to  stand — suppose  that 
to  be  so,  and  that  firom  that  time  to 
this  she  has  been  unable  to  raise  and 
control  her  arm,  so  as  to  do  any 
thing  with  it,  what  do  you  say  pro- 
duct that ;  might  it  have  been  pro- 
duced by  the  blowl"  The  court 
overruled  an  objection  to  this  ques- 
tion, and  allowed  it  to  be  put,  with 
the  qualification,  "if  the  jury  be- 
lieve the  statement  of  facts."  EM 
that  an  exception  to  Uiis  rulixig  was 
not  well  taken.  ib 

18.  And  it  was  hM  that  the  questions 
put  to  the  witness  related  to  the  ex- 
tent of  the  injury  the .  plaintiff  had 
sustained,  and  the  nature  of  that  in- 
jury, and  that  his  answers  went  no 
further.  And  that  the  answers,  with 
the  questions  by  whi<^  they  were 
elicited,  were  all  of  a  scientific  and 
professional  character.  ib 

14.  When  evidence  is  competent  for 
one  purpose  and  not  for  another,  it 
should  be  admitted,  to  establish  the 
fact  which  it  is  competent  to'  prove, 
and  its  operaUon  restricted  to  that. 
Maymr  v.  Timerton^  618 

Farolf  when  admimbU,    8h  Bicixvt. 
WtTVBBB,  6,  7. 

8m  Dbbtob  ahd  Cbbditob,  5. 

DBCI.ABATX05S  ABO  ADXiaSIO^S. 

Notaby's  Cbbtificatb. 


EXECUTION. 

Si$  LlKITATtONB,  BTATUTB  OF,  6,  7, 

Shbripf. 


F 


FENCES. 

1.  Unless  the  encroachment  upon  a 
highway,  by  fences,  is  such  as  to  con- 
stitute a  private  nuisance,  as  well  as 
a  public  nuisance,  an  individual,  even 
though  he  be  commissioner  of  high- 
ways, is  not  justifiable  in  removing 
the  fence.    Griffith  v.  Mc(Mum,  661 

2.  The  remedy  is  given  by  the  provis- 
ions of  our 'highway  statutes  relat- 
ing to  encroachments;  and  to  that 
remedy  the  commissioners  should 
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resort^  instead  of  causing  the  fence 
to  be  removed.  ib 

Se$  HioawATS. 


FORFEITUEE. 

Su  COBPOBATIOS,  2. 


FIXTUBES. 

• 

1.  Nothing  of  a  personal  nature  in  it- 
self will  pass  by  a  deed,  unless  it  be 
brought  within  the  denomination  of 
a  fixture,  br  being  in  some  way  per- 
manently, at  least  habitually,  at- 
tached to  the  land,  or  some  building 
upon  it.  It  need  not  be  constantly 
fastened.  It  need  not  be  so  fixed  that 
detaching  it  will  dislnrb  the  earth, 
or  rend  any  part  of  the  building. 
Voorhies  v.  Me&mnu,  242 

2.  This  doctrine*  has  been  sanctioned 
and  snstained  by  repeated  adjudica- 
tions holding  that  machinery  in  cot- 
ton and  other  mills,  not  attached  to 
the  building,,  and  capable  of  remov- 
al ^viLhout  injury  to  it,  are  not  fix- 
tures, but  personal  property.    Fcr 

MiLLBB,  J.  U) 

8.  Within  the  principle  decided  in  those 
cases,  planing  machines  and  saw 
benches,  saws,  shingle  machines, 
copper  pipes  for  steaming  hubs, 
lathes  and  the  appendages  and  at- 
tachments to  the  same,  placed  on 
the  floor  of  a  steam  mill  and  afiixed 
to  the  building  for  convenience,  the 
saw  benches  and  shingle  machine 
being  secured  by  cleats  to  keep  them 
in  position ;  and  which  can  be  re- 
moved without  any  difliculty,  and 
without  occasioning  any  injury  or 
damage  to  the  building,  and  be 
placed  elswhere  with  an  entire  adap- 
tation to  other  localities;  have  no 
particular  connection  with  the  in- 
heritance, and  are  not  fixtures,  but 
personal  property.  ib 

4.  They  will  accordingly  pass  under  a 
chattel  moitgage  thereof,  and  will 
not  be  covered  by  a  mortgage  of  the 
real  estate,  and  the  mills  in  which 
the  property  is  placed.  ib 

6.  A  steam  engine  and  boilers  were 
erected  hi  a  building  put  up  for  the 
purpose  of  containing  and  using  the 


same,  or  other  like  machinery,  as  in 
auxiliary  to  water,  and  were  placed 
upon  sohd  brick  foundations  resting 
upon  the  ground  excavated  for  that 
purpose.  The  foundations  were  laid 
in  mortar,  built  in  a  permanent  and 
subst-antial  manner,  and  the  engine 
and  boilers  were  bolted  into  such 
foundations.  A  stack  of  brick  chim- 
ney, one  hundred  feet  high,  was  also 
built  for  the  use  of  such  boilers, 
and  was  used  for  the  boiler  fires. 
Said  boilers  were  of  several  tons 
weight,  and  the  engine,  with  its  iron 
bed  plate,  was  also  of  several  tons 
weight.  The  brick  work  of  the  foun- 
dation for  the  boilers  was  carried  up 
and  laid  over  the  body  of  the  boil- 
ers. The  engine  and  boilers  were, 
notwithstanding,  capable  of  being 
removed  without  injury  to  the  walls 
of  the  building,  and  without  injnty  to 
the  foundations  on  which  they  were 
laid,  except  that  the  removal  of  the 
boilers  necessarily  involved  the  dis- 
placement of  the  bricks  covering 
the  top  of  them.  Seld  ihat  the  re- 
moval of  the  boilers  and  engine  did 
not  require  any  such  damage  to  the 
realty,  or  destruction  of  them,  as  to 
cancel,  annul  and  destroy  an  agree- 
ment of  tlie  owner  by  which  they 
were  to  remain  personal  property, 
and  were  liable  to  be  taken  away 

m 

and  disposed  of  as  such,  by  a  chat- 
tel mortgagee,  in  tho  event  of  the 
owner's  failure  to  comply  with  the 
terms  of  the  chattel  mortgage.       H 

6.  Meld,  also,  that  the  fact  that  the 
building  was  erected  for  the  express 
purpose  of  enlarging  the  business  of 
the  omier  of  the  reidty,  and  the  ma- 
chinery adapted  to  it,  could  not  be 
considered  as  making  any  material 
difference,  so  long  as  the  property 
could  be  removed  without  li^ury  to 
the  fVeehold.    .  H 


FRAUD. 

In  an  action  to  recover  the  price  of 
timber  and  lumber  sold  and  delirer- 
ed  by  the  plaintiff'  to  the  defendant^ 
and  which  the  plaintiff*  had  previ- 
oiisly  purchased  of  S.  A  W.,  the 
defendant  offered  to  show  that  the 
sale  to  the  plaintiff;  by  S.  &r  W.  was 
made  for  the  purpose  of  defrauding 
the  creditors  of  S.  &  W.,  that  H.  i 
F.  were  their  crediUHs,  at  the  time 
of  8U(^i  sale ;  and  that  Uiey  had  duly 
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atlache4  in  the  hands  of  the  defend- 
ant, the  pioney  due  for  such  timber 
and  lumber,  in  an  action  brought 
a^nst  S.  ^  W.,  and  had  recovered 
judgment  and  issued  an  execution 
against  them,  to  the  sheriff,  who,  in 
Tirtue  thereof  and  of  said  attachment 
and  levy,  had  demanded  of  the  defend- 
ant the  money  so  due  for  the  timber 
and  lumber,  and  the  defendant  had 
paid  it  over  to  the  sheriff,  in  satis- 
faction of  the  Judgment  and  execu- 
tion. Held  that  ttiis  evidence  was 
properly  excluded,  as  being  imma- 
terial, and  constituting  no  valid  de- 
fense to  the  action;  the  defendant 
having  no  standing  in  court  which 
would  enable  it  to  litigate  the  ques- 
tion of  fhiud  in  the  uile  from  S.  &, 
W.  to  the  plaintiff.  E.  Darwin 
Svirn,  J.  dissented.  Oampbeli  v. 
lU  Erie  BaUway  Company,  540 


G 


GRANT. 

1.  The  right  which  an  heir  apparent 
possesses  in  the  estate  of  his  father, 
during  the  lifetime  of  the  lattter,  is 
a  bare  possibility  coupled  with  no 
interest,  and  is  therefore  not  the 
subject  of  a  grant.  Stover  v.  £?/- 
cUahimer,  84 

2.  Although  no  present  or  immedi- 
ate estate  or  interest  will  vest  in  the 
grantee  by  virtue  of  an  instrument 
purporting  to  convey  the  grantor's 
interest  in  his  father's  estate,  exe- 
cuted during  the  father's  life,  yet  if 
made  bona  Jfide  and  for  a  valuable 
consideration,  such  an  instrument 
may  be  regarded  as  a  contract,  which 
a  court  of  equity  will  protects  and 
enforce  after  the  father's  death,  as 
against  the  claims  of  the  grantor's 
/creditors.  ib 

See  HuBBAVD  akd  Wife,  6, 7. 


HABEAS  COKPUS. 

1.  Where  the  return  to  a  writ  of  haheae 
eorput  shows  a  regular  execution 
issued  upon  the  Judgment  of  a  com- 


petent tribunal,  and  such  return  ia 
not  traversed  or  denied  in  the  man- 
ner required  by  law,  (3  £,  S,  6th  ed, 
889,  ^  64,)  evidence  to  contradict 
the  return  is,  nevertheless,  admissi- 
ble if  no  objection  is  made,  at  the 
time,  that  no  traverse  has  been  inter- 
posed. The  Feopleex,  rel.  Waldron 
V.  Carpenter,  619 

2.  And  if  such  evidence  is  offered, 
and  considered  by  the  Judge,  and 
his  decision  has  been  rendered  there- 
on, without  objection,  it  will  be  too 
late  for  the  defendant  to  raise  the 
objection  on  a  certiorari  to  review 
the  proceedings  before  the  Judge,  ib 


HEIBS. 
See  AflsioiniBVT. 


HIGHWAYS. 

1.  The  8th  section  of  the  act  of  1847, 
{Lawe  of  1847,  p.  684,)  which  pro- 
vides for  the  appointment  of  referees 
to  hear  and  determine  appeals  from 
orders  of  commissioners  of  highways, 
laying  out,  altering,  &c.  or  refusing 
to  lay  out  or  alter  any  road,  and  de- 
clares tliat  the  referees  "shall  pos- 
sess all  the  powers  and  discharge  all 
the  duties  heretofore  possessed  and 
discharged  by  the  three  Judges," 
virtually  revived  section  ^1  of  the 
Revised  Statutes  (1  £,  S.  619)  which 
had  been  repealed  by  chapter  180  of 
the  laws  of  1845;  and  places  the 
referees  in  the  same  position  as  the 
judges  were  in,  under  that  provision. 
Terpening  v.  SmUh,  207 

2.  Consequently,  upon  an  appeal  from 
an  order  of  commissioners  of  high- 
ways, refusing  to  lay  out  a  highway, 
the  referees  appointed  by  the  county 
judge  to  hear  and  determine  the 
same,  must  give  three  days  notice, 
in  writing,  to  the  occupant  of  land 
through  which  the  road  is  contem- 
plated, of  the  time  and  place  at  which 
they  will  meet  to  determine  the  ap- 
peal. Unless  such  a  notice  is  given, 
an  order  made  by  the  referees,  re- 

.  versing  the  decision  of  the  commis- 
sioners, will  be  void,  and  will  furnish 
no  Justification  for  an  entry  upon  the 
land,  by  a  person  claiming  that  the 
same  is  a  public  highway  duly  laid 
out  by  the  referees.  ib 
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8.  Wliere  R.,  the  owner  of  land  adjoin- 
ing a  highway,  had  acquiesced  in 
the  use  of  the  highway,  aa  sach,  by 
the  people,  about  fifteen  years,  when 
he  sold  the  land  to  the  defendant, 
who  purchased  with  knowledge  of 
all  the  &ct8,  and  as  overseer  of  high- 
ways, had  not  only  worked  the  road 
as  a  public  highway,  but  consented 
to  the  expenditure  of  $200  by  the 
town,  upon  it,  before  he  purchased 
the  land ;  Held  that  he  had  no  right, 
afterwards,  to  obstruct  the  highway 
and  prevent  public  travel  upon  it,  on 
the  ground  that  the  damages  occa- 
sioned by  the  laying  out  and  open- 
ing of  the  same  had  not  been  le^Uly 
assessed.     Chtgntum  v.  Gate$,        818 

4.  Sdd,  obo,  that  these  circumstances 
amounted  to  a  waiver,  by  the  owners 
of  the  land,  of  the  right  to  have  their 
damages  assessed  before  the  liigh- 
way  &ould  be  opened,  or  worked, 
or  used.  ib 

5.  And  thai  the  prohibition,  revived  \)y 
the  act  of  December  14, 1847,  (Zmm 
•/  1847,  voL  2,  p,  688,  ^  22,)  against 
Uie  opening,  working,  or  using  of  a 
highway,  before  the  damages  sus- 
tahied  by  the  owners  of  Uie  land 
through  which  it  is  laid  out,  are 
assessed,  did  not  Justify  the  defend- 
ant in  obstructing  the  highway ;  and 
that  he  was  estopped,  by  the  focts 
and  dreumstanoes,  from  shutting  it 
up ;  the  highway  having  been  opened 
and  work^  and  used  when  there 
was  no  such  prohibition.  ib 

6.  If  the  owner  of  land  taken  for  a 
highway  has  a  right  to  damages,  it 
is  the  duty  of  the  commissioners  of 
highways  to  apply  to  the  county 
court  for  the  appointment  of  com- 
missioners to  assess  such  damages. 
And  if  they  rsfuse  to  discharge  that 
duty,  they  may  be  compelled  to  per- 
form it,  by  mandamus.  The  owner 
of  the  land  can  not  obstruct  the 
highway,  and  prevent  Uie  public 
fh>m  traveling  it  until  his  damages 
are  assessed.  ib 

,  7.  In  an  action  by  commissioners  of 
highways  to  recover  penalties  for  ob- 
structing a  highway,  it  is  xmneoes- 
sary  for  the  phiintifi^  to  show  that 
all  the  preliminary  steps  to  the  lay- 
ing out  of  the  road  were  taken. 
They  are  not  bound  to  produce  any 
raoord  of  the  highway }  buit  are.  en- 


titled to  recover  upon  proof  Cfaai  the 
highway  had  been  woiked  and  used 
by  the  people  as  a  puUic  highway, 
and  regarded  aa  such,  for  flfteni 
years  before  tbe  defendant  obstroct- 
edit.  i» 

8.  It  is  the  duty  of  referees  appointed 
by  a  county  Judge  upon  an  appsd 
from  the  deteninination  of  a  ccmmus- 
sioner  of  highways  in  laying  out  a 
highway,  to  be  sworn,  before  pro- 
ceeding to  hear  the  appeal ;  and  the 
parties  have  a  right  to  presunks  that 
they  have  performed  tl^  duty,  and 
can  not  be  charged  with  notice  of 
their  neglect.  Thi  Feople,  ex  reL  2^ 
OMftV  of  Higktoojft  ^f  th*  town  of  Co- 
hoctm  V.  Ogmor,  88S 

9.  The  statute  having  declared,  in 
effect,  that  until  mb  referees  are 
sworn,  they  are  incompetent  to  do 
any  other  act  as  referees,  taking  the 
requisite  oath  is  an  act  necessary  to 
give  them  Jurisdiction  to  proceed  in 
Uie  discharge  of  their  duUes;  and 
the  omission  to  do  so  will  render  all 
their  acts  uram  nom.  fudiee,  and  void. 

10.  The  parties  to  the  proceedings  have 
no  right  to  waive  suck  an  irregular- 
ity as  tho  omission  of  the  referees  to 
be  sworn.  ih 

11.  There  is,  or  may  be,  a  wide  differ- 
ence between  an  encroacfament  upon 
a  highway  by  fences,  and  a  public- 
nuisance.  Every  encroacfameDt  ii 
not  a  nuisance.  A  nuisance  muK 
be  something  that  amto^  the  puhfic 
OHflih  V.  MeOuUum,  661 

12.  If  tbe  encroachment,  by  fences, 
upon  the  highway,  is  of  such  a  na- 
ture that  no  one,  in  using  the  hi^- 
way,  is  incommoded,  then  it  is  not  a 
nuisance.  ib 

13.  The  Revised  Statutes  establish  no 
rule  or  law  for  the  discontinuance, 
by  non-user,  of  a  highway  once  es- 
tablished. The  only  means  by  which 
such  discontinuance  could  be  effect- 
ed were  by  non-user  for  a  period  of 
twenty  years,  or  by  such  an  entire 
and  absolute  abandonment  as  could 
leave,  under  the  circumstances,  no 
question  of  intent.    AmAoff  v.  JliMk, 


14.  An  abaadonment  can  only  be 
predicated  upon  the  acta  of  Uiose 
entitled  to  the  eaaement.  ^ 
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15.  In  respeet  to  a  pnblic  lughway,  the 
pabliC)  alono,  can  work  an  abandon- 
mont  by  acts  of  obstruction.  One 
individual  can  not  do  it ;  least  of  all 
the  person  from  whom  the  easement 
is  due.  ib 

16.  The  second  section  of  the  act  of 
.1861,  to  amend  the  Revised  Statutes 
in  respect  to  highways,  {Laws  of 
1861,  p.  709,)  by  iU  terms,  limits 
the  provisions  of  the  act  to  "cveiy 
public  highway  and  ])nvate  road 
laid  out  and  dedicated  to  the  use  of 
the  public  witliin  the  last  six  years," 
&c.  ib 

17.  This  limitation  applies  to  the  whole 
act.  It  does  not,  however,  change 
the  law  as  contained  in  the  Bevised 
Statutes,  (2  S,  S.  405,  §  188,)  except 
in  two  points,  viz :  first,  in  making 
it  necessary  to  open  and  work  a 
private  way,  as  well  as  a  public  high- 
way, within  six  years  after  it  has 
been  laid  out,  or  it  shall  oease  to  be 
a  road  for  any  purpose ;  and  second- 
ly, in  providing  that  "  all  highways 
that  have  ceased  to  be  traveled  or  used 
as  highways  for  six  years  shall  cease 
to  be  a  highway  for  any  purpose."  ib 

18.  The  limitation  of  the  second  sec- 
tion prevents  the  application  of  that 
law  to  a  case  where  a  road  liad  been 
a  public  highway  by  user  up  to  1844, 
when  it  was  shut  up  for  a  period  of 
over  six  years,  when  it  was  again 
opened,  and  had  since  been  used  by 
the  pnblic,  down  to  the  time  of  the 
trial,  in  1865.  ib 

19.  Accordingly,  held  that  an  action  of 
trespass  would  not  lie  against  an  in- 
dividual for  breaking  down  and  re- 
moving a  fence  across  such  a  road 
or  way  passing  through  the  plain- 
tiff's farm,  and  traveSiig  thereon; 
where  it  was  not  claimed  tliat  there 
had  been  a  non-user  for  twenty  years. 
Balcoh,  J.  dissented.     '  t^ 


HUSBAND  AND  WIFE. 

1.  Under  the  statutes  of  this  state, 
providing  that  when  a  man  having  a 
fiimily  shall  die  leaving  a  widow,  or 
a  minor  child  or  children,  certain 
property  shall  not  be  deemed  assets, 
but  shall  be  included  and  stated  in 
the  inventory,  without  being  apprais- 
ed, and  that  if  there  be  a  widow  and 
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no  minor  child,  it  shall  belong  to  the 
widow,  (2  H,  S,  83,  ^§  9,  10 ;  Zawt 
of  1842,  eh,  157,  ^  2,)  the  UUe  of  the 
widow  to  such  exempted  property, 
wliere  there  is  no  minor  child,  is 
absolute,  on  the  death  of  her  hus- 
band, not  only  as  against  creditors 
and  next  of  kin,  but  as  against  lega- 
tees, subject  only  to  the  right  of  the 
executor  or  administrator  to  take  pos- 
session of  the  property  for  the  pur- 
pose of  including  and  stating  it  in 
the  inventory.    Vedder  v.  Haxton^  188 

2.  The  effect  of  those  statutes  is  to 
give  to  the  wives  of  persons  owning 
personal  property  of  the  character 
specified  therein,  a  contingent  inter- 
est in  so  much  thereof  as  the  stat- 
utes specify,  dependent  only  on  their 
surviving  their  husbands,  and  the 
property  remaining  undisposed  of 
by  the  husbands  while  living.         ib 

8.  A  husoand  can  no  more  divest  his 
wife  of  this  contingent  interest,  by 
will,  than  he  can  divest  her  of  dower 
in  bis  real  estate.  i^ 

4.  And  inasmuch  as  the  articles  ex- 
empted by  statute,  for  the  benefit  of 
the  widow,  are  not  the  subject  of 
dower,  or  bequest  by  the  husband, 
the  court  will  not  deem  him  to  have 
included  them,  by  intent,  in  a  clause 
of  his  will  giving  to  his  wife  the  use 
and  profits  of  "all"  his  "estate, 
both  real  and  personal,  for  her  sup- 
port through  her  life."  Bnt  be  will  be 
considered  as  having  meant  merely 
all  that  ho  had  the  power  to  dispose 
of  i  and  the  exempt  property  as  not 
being  indnded.  i^ 

5.  Accordingly,  if  the  wife,  in  such  a 
case,  transfers  to  another  "all  the 
personal  estate  ^nwm,  devimd  or  b^ 
queathed  to  her"  in  the  will  of  her  de- 
ceased husband,  the  transfer  can  not 
be'  applied  to  the  exempt  arUdee,  bo- 
cause  they  are  not  to  be  deemed  given, 
devised  or  bequei^ed,  in  the  wiU, 
but  as  passing  to  the  widow  by  force 
of  the  statute.  iS 

6.  Where  the  transfer  contained  this 
clause :  "  It  is  understood  that  this 
grant  is  intended  to  convey  all  the 
estate  and  interest  in  said  farm^  be- 
longing to  the  said  parties  of  the 
first  part,  or  to  either  of  Uiem, 
tcliethir  derived  from  said  wiU  or  aihir- 
noise;''   Seld  that  this  must  have 


i 


690 


INDEX 


been  intended  to  operate  on  the 
widow's  right  of  dower,  and  showed 
that  the  parties,  in  the  prior  descrip- 
tions of  the  property  conreyed  had 
in  mind  such  as  pataed  by  the  will, 
and  not  distinctively  the  farm  and 
personal  property  of  the  testator,  tifr 

7.  And  that  this  addition  of  an  inter- 
est in  the  real  estate,  not  derived 
from  the  will,  showed  an  intent  not 
to  include  In  the  transfer  any  inter- 
est in  the  personal  property  not  de- 
rived (h>m  the  will.  ib 

8.  A  widow  does  not,  by  accepting  a 

grovision  in  her  husband's  will  in 
er  favor,  renounce  the  statutory  al- 
lowance. There  is  no  incongruity 
In  her  liolding  both  what  the  law, 
aad  will,  respectively  give  her.        t^ 

Sf  WIT5BS8,  8  to  14. 


INDICTMENT. 

1.  When  the  accused  is  indicted  in  the 
county  where  he  is  apprehended, 
for  an  unlawful  marriage  in  another 
county,  the  indictment  must  show 
his  apprehension  in  the  county  in 
which  he  is  indicted;  that  being  a 
£Mt  indispensable  to  authorise  the 
court  of  sessions  of  the  latter  coun- 
ty to  try  the  accused.  JHoum-  v.  The 
FecpU,  83 

2.  It  is  not  enough  that  this  Jurisdic- 
tional fact  is  stated  in  the  caption  to 
the  indictment  or  record  of  convic- 
tion, for  the  reason  that  it  is  not  a 
fact  of  which  the  conrt  of  sessions 
can  take  Judicial  notice.  t^ 

8.  The  omission  of  such  an  averment, 
in  the  indictment,  is  not  a  defect  of 
form,  bnt  of  substance.  It  is  a  ma- 
terial defect,  and  is  not  cured  by  the 
statnte,  (8  J2.  8,  hih  ed,  p.  1019, 
^64.)  ib 

INFANT. 
Se$  NiQLiOBircB,  6,  7,  8. 

INJUNCTION. 

1.  In  a  snit  brought  by  a  trustee  of  a 
corporation,  under  the  statute  con- 


ferring equity  Jurisdiction  over 
porationfi  and  their  managers,  trus- 
tees and  officers  in  certain  cases, 
(2  i?.  S.  462,  4C8,  ^  33,  85,)  against 
his  co-trustees,  to  compel  them  to 
account  for  and  pay  to  the  company 
its  money,  which  he  alleges  tlicy 
have  lost  and  wasted,  and  converted 
to  their  own  use,  an  injunction  will 
not  be  granted  restraining  the  de- 
fendants from  acting  as  trustees,  and 
from  managing,  controlling  or  ioter^ 
fcring  with  the  affairs,  property, 
assets,  &c,  of  the  corporation,  from 
receiving  any  of  such  property,  4bc 
and  fV'om  consenting  to  be  voted  for, 
or  to  be  elected,  as  trustees,  or  from 
acting  as  trustees  on  such  re-elec- 
tion ;  where  the  action  is  not  brought 
to  procure  a  dissolution  of  the  cor- 
poration or  distribution  of  its  assets, 
and  the  plaintiff  does  not  ask  for  a 
i^eceiver,  and  the  complaint  contem- 
plates the  continuance  of  the  corpo- 
-  ration  and  of  its  legitimate  business 
and  operations.  O.  Q.  Barvau),  J. 
dissented.    Latimer  v.  Sddy,  61 

2.  Though  the  court  may  possess  the 
power  to  restore  and  continue  a  pre- 
iimil^ary  injunction  granted  in  such 
a  case,  which  restrains  the  defend* 
ants  from  acting  as  trustees,  it  will 
not  be  exercised  unless  a  receiver 
can  be  appointed ;  a  receiver  being 
necessary  to  preserve  the  property 
of  the  corporation  and  to  protect  tlie 
interests  of  the  stockholders,  and 
of  the  creditors  of  the  corporation,  t^ 

8.  A  plaintiff  asking  for  an  ii^unctlon 
to  restrain  the  owner  of  a  building 
situated  upon  the  bank  of  a  river 
from  erecting  a  foundation  wall  for 
the  support  of  such  building,  on  the 
graund  that  such  building  and  wall 
will  project  into  the  channel  of  the 
river  and  interrupt  the  natural  flow 
of  the  water  and  thus  cnnstitnte  a 
public  nuisance,  must  affirmatively 
establish  the  fact  that  a  nuisance  will 
be  created  by  the  completion  of  the 
wall,  with  clearness  and  reasonable 
certainty,  or  he  will  not  be  entitled 
to  that  ppecies  of  relief..  Ths  CHy 
of  Boehester  v.  Eriekion^  ^ 

4.  It  is  not  enough  to  make  out  a 
doubtful  or  possible  case  of  danger ; 
but  the  danger  apprehended  must 
appear  to  be  imminent,  and,  in  the 
natural  course  of  events,  clearly  im- 
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pending,  snd  the  mischief  in  its  na- 
ture and  character  irreparable.       ib 

6.  If  it  appears,  in  snch  a  case,  with 
reasonable  clearness  and  certainty, 
that  the  wall,  and  the  building  of 
which  it  is  to  form  a  pait,  occupies 
or  is  designed  to  occupy  any  portion 
\  of  the  bed  of  the  river,  and  wjU  natu- 
rally and  necessarily  obstruct  the 
natural  flow  of  the  water  in  the 
channel,  and  in  this  way  contribute 
in  any  considerable  and  appreciable 
degree  to  the  overflow  of  the  river 
banks,  at  that  point,  ifl  periods  of 
high  water,  it  is'  a  public  nuisance, 
and  the  right  to  an  injunction,  at  the 
suit  of  the  city  corporation,  clear  and 
unquestionable.  ib 

6.  And  this  although  the  wall  about 
to  be  erected  is  not  designed  to  be 
constructed  as  formerly,  at  right 
angles  with  the  stream,  so  as  to  form 
a  direct  obstruction  to  the  flow  of 
water  on  the  upper  side,  but  diag- 
onally, so  that  the  current  coming 
against  it  would  be  deflected  instead 
of  obstructed;  thus  interrupting  the 
flow  of  the  water  to  the  least  extent 
possible  without  the  removal  of  the 
entire  building  and  its  foimdations. 

ib 

7.  A  river  flowihg  through  a  populous 
city,  subject  to  sudden  and  extraor- 

,  dinary  additions  to  its  average  vol- 
ume, should  be  allowed  to  pass  free 
from  obstruction;  and  its  natural 
channel  should  be  guarded,  with  ex- 

I  traordinary  vigilance,  against  en- 
croachments; and  the  law  should 

'    freely  lend  all  its  powers  to  prevent 

,  or  remove  every  real  encroachment, 
when  made  or  attempted.  Fer  JoHir- 
S05,  J.  ib 

See  NnisAxcB,  1,  2. 


INSUBANCE,  (FIRE.) 

1.  A  testator,  by  his  will,  gave  an  an- 
nuity of  $160  a  year  to  S.  M.  for  her 
support,  and  directed  that  she  should 
also  be  furnished  with  comfortable 
bouse  room  to  keep  house  in,  by 
herself.  In  an  action  to  obtfun  a  ju- 
dicial construction  of  the  will,  it  was 
referred  to  a  master  to  ascertain 
what  house  or  part  of  a  house  be- 
longing to  the  testator's  estate  was 
suitable  and  proper  to  be  set  apart 
for  the  use  of  S.  M.  during  her  life. 


Such  a  house  being  designated,  S.  M. 
took  possession  thereof  and  contin- 
ued to  occupy  the  same.  The  ex- 
ecutors wer^  authorized,  by  a  decree 
of  the  court,  to  pay  tlie  necessary 
taxes,  insurance,  &c.  upon  the  house. 
They  obtained  a  policy  of  insurance 
upon  the  house,  for  $800,  in  the 
name  of  L.  as  executor,  and  paid 
the  premiums  out  of  Uie  funds  of  the 
estate.  The  dwelling  house  being 
destroyed  by  fire,  while  it  was  occu- 
pied by  S.  M.,  the  insurers  paid  the 
insurance  money  to  L.  as  executor. 
In  an  action  by  the  residuary  lega- 
tees against  the  executors,  to  recover 
such  money;  Held  that  the  estate 
being  cliarged  with  the  expense  of 
providing  a  residence  for  S.  M.,  was 
directly  interested  that  she  should 
continue  to  occupy  the  premises, 
instead  of  the  executors  being  com- 
pelled to  procure,  for  her,  house 
room  elsewhere,  at  the  expense  of 
the  estate.  That  tlie  estate  had 
therefore  an  interest  which  was  the 
subject  of  insurance,  within  the  prin- 
ciple settled  by  the  Court  of  Appeals 
in  Herkimer  v.  ^ice,  (27  N.  Y.  Rep. 
173,)  and  which  could  have  been  en- 
forced against  tlie  insurers.  Colbum 
V.  Lamingf  87 

2.  Held^  alaOf  that  the  insurance,  being 
in  the  name  of  L.  as  executor,  en- 
ured to  the  benefit  of  the  estate 
which  he  represented,  and  the  insur- 
ance money  belonged  to  the  estate, 
and  could  be  sued  for  and  recovered 
by  the  residuary  legatees.  ib 

3.  After  an  insurance  company  has,  by 
its  own  voluntary  act  and  election, 

.  put  an  end  to  a  policy  of  insurance 
and  disclaimed  all  further  liability 
■upon  tlie  same,  it  can  not  maintain 
an  action  against  the  insured,  upon 
his  premium  note.  lUka-man  v.  hig- 
ler,  375 

4.  Where  an  insurance  company,  being 
sued  by  the  insured,  to  recover  for  a 
loss,  defended  the  action  upon  the 
ground  that  the  insured  had  pro- 
cured other  insurance  upon  the  same 
property,  without  giving  notice  of 
the  same,  or  having  it  indorsed  upon 
the  policy  issued  by  such  company  ; 
and  the  defense  was  sustained  and 
the  defendant  recovered  a  judgment ; 
ffdd  that  such  judgment  was  in  legal 
efl'ect  an  express  adjudication  be- 
tween the  parties  that  the  policy  of 
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Sosnraiice  sued  on  was  roid  and  of 
DO  force  after  the  day  on  which  the 
additional  insurance  was  procured, 
and  was  expressly  aroid^  by  the 
election  of  the  company,  as  from 
that  date.  t^ 

6.  Seidf  aUoj  that  the  moment  the  pol- 
icy became  void,  by  the  election  of 
the  company  to  avoid  it,  the  note 
given  by  the  insured,  for  the  premi- 
um, also  became  void,  for  want  of 
consideration,  in  respect  to  all  fu- 
ture risks  and  losses  of  the  com- 
pany, ib 


INSURANCE,  (LIFE.) 

1.  A  policy  of  insurance  upon  the  life 
of  W.,  issued  on  the  17th  of  Septem- 
ber, 1864,  contained  a  proviso  or 
condition  that  the  assured  should 
not  enter  into  any  military  or  naval 
service,  and  a  further  proviso  that  he 
should  not,  without  the  consent  of 
the  insurer,  visit  those  parts  of  the 
United  States  lying   south  of  the 
thirty-sixth  degree  of  north  latitude, 
between  the  first  days  of  June  and 
November.     At  the  time  of  the  issu- 
ing of  the  policy  the  insurer,  in  con- 
sideration of  an  extra  premium  of 
$50,  indorsed  on  the  policy  a  permit 
or  consent  allowing  W.  to  go  to  any 
part  of  the  United  States  south  of 
the  thirty-sixth  degree  of  north  lat- 
itude, and  reside  there,  or  return, 
within  the  term  of  one  year,  without 
prejudice  to  the  policy;    provided, 
and  such  permit  was  issued  with  the 
understanding,  "that  the  said  W. 
was  not  insured  by  said  policy  against 
death  from  any  of  the  casualties  or 
consequences  of  the  war  or  rebel- 
lion, or  from  belligerent  forces,  in 
any  place  where  he  may  be."    W. 
was  killed  in  October,  1864,  in  the 
state  of  Tennessee  and  south  of  the 
line  of  the  thirty-sixth  degree  of 
north  latitude,  by  a  roving  band  of 
banditti,  thieves  and  robbers^  while 
he  was  engaged  in  rebuilding  rail- 
road bridges,  and  in  the  employ  of 
the  United  States  government,  far 
in  the  rear  of,  and  away  fh>m,  any 
hostile  forces.    Held  that  W.  having 
the  right  to  be  in  the  place  where  he 
was,  when  killed,  and  being  engaged 
in  no  warlike  enterprise,  and  exposed 
to  no  war  peril,  except  such  as  ex- 
isted through  all  the  peaceftil  parts 
of  Kentucky  and  Tennessee,  at  the 


time,  the  risk  he  ran  was  one  oor* 
ered  by  the  permit.  WdiU  r.  Ths 
Qmneetieut  Mu.  Lifeint,  Compom^,  412 

2.  Hdd^  alm^  that  the  permit  was  to 
1)e  construed  with  reference  to  the 
known  condition  of  the  country  at 
the  time  it  was  given ;  and  that  the 
parties  must  both  be  deemed  to  have 
known  what  the  ordinary  perils 
were,  in  the  country  whore  the  in- 
sured pn)posed  to  go ;  and  that  their 
contract  must  be  interpreted  in  the 
light  of  that  assumption.  ih 

3.  Accordingly  held,  in  an  action  upon 
such  policy,  that  the  judge  at  the 
circuit  properly  took  the  case  from 
the  jury  and  directed  them  to  find  a 
verdict  for  the  plaintiff.  ik 


INSURANCE,  (MABINEO 

1.  The  plaintiffii  were  the  owners  of  a 
vessel  employeti  in  carrying  freight 
on  the  lakes'  On  the  24th  of  No- 
vember, 1863,  the  vessel  sailed  from 
Cleveland,  Ohio,  for  Ogdensboigh, 
N.  Y.  with  a  cargo  of  floor,  wheat, 
&c.  On  the  following  day  the  de- 
fendants issued  to  the  plaintiffs  a 
certificate  of  insurance,  whereby 
they  insured  them  |1200  "  on  tfae^ 
freight  money  on  flour,  inboard  car- 
go," of  the  vessd,  under  and  subject 
to  the  conditions  of  open  policy  No. 
654.  During  the  voyage  the  vesBel 
stranded  and  sprung  a  leak,  in  con- 
sequence of  which  a  lar^re  put  of  the 
cargo  was  wet,  damaged  and  lost. 
The  freight  of  the  flour,  as  appeared 
by  the  bill  of  lading,  was  |750,  and 
the  freight  on  the  wheat  was  f4iO. 
In  an  action  upon  the  oertiflGate  of 
insurance,  the  pkdntifls  recovered 
$1200  and  interest,  which  indnded 
the  freight  of  the  wheat,  as  well  as 
that  of  the  flour.  HM  that  had  the 
objection  that  a  recovery  ooold  not 
be  had  for  the  freight  of  the  wheat, 
on  the  ground  that  the  certificate  of 
insurance  covered  only  tl»  freigfat 
money  on  /our,  been  raised  by  the 
pleadkigs  and  at  the  circuit,  it  shooM 
have  prevailed.  AUm  r.  The  Mer- 
catUHeMtUual  Im,  Oomptmf,         642. 

2.  But  the  plaintiflb  having  averred,  in 
their  complaint,  that  they  were  in- 
sured by  the  defendants  in  the  sum 
of  $1200  on  freight  money  on  inboard 
cargo  of  the  vessel,  whidi  averment 
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was  not  demed  in  the  answer ;  it  was 
Md  that  such  ayennent,  being  mate- 
rial, stood  odmUUd  nf  reeord^  and  the 
plahitiffs  mnst  recover  the  amount 
spedfled  in  the  contract,  if  they  had 
established  other  facts  put  in  issue, 
and  necessary  to  make  out  their 
action.  ii 

6.  That  if  the  defendants  relied  upon 
any  qualifloation  of  the  contract,  or 
on  any  contract  different  fh)m  that 
stated  in  the  complaint,  they  should 
have  denied  the  averment,  or  stated 
the  qualification  in  their  answer,    ib 

4.  JSeldf  farther,  that  the  objection  thus 
presented  was  one  of  variance  be- 
tween the  pleadings  and  the  proof, 
which  should  have  been  taken  at  the 
trial,  in  order  to  give  the  plaintiffs 
an  opportunity  to  remove  it,  by 
amendment,  or  further  proof;  and 
that  it  could  not  be  raised  by  way 
of  exception  to  the  findings  of  the 
judge,  after  the  trial.  ib 

6.  The  contract  of  insurance  was  that 
the  defendants  would  pay  to  the 
plaintiffs  the  freight  money  stipu- 
lated for,  in  case  they  were  prevent- 
ed from  earning  it  through  the  perils 
of  the  lakes,  rivers,  canals,  &c.  and 
in  case  there  was  no  breach,  on  the 
part  of  the  assured,  of  any  of  the 
conditions  forming  a  part  of  the  con- 
tract. The  disaster  which  occasioned 
the  loss  and  damage  having  occurred 
from  the  perils  of  the  lake,  without 
ikult  of  Uie  owners,  master  or  crew 
of  the  vessel ;  Seld  that  the  plaintiffs 
were  entitled  to  recover  the  freight 
money,  in  whole  or  in  part.  ib 

6.  The  policy  contained  a  stipulation 
that  grounding  of  the  vessel,  or 
mere  detention  in  any  case,  should 
not  be  cause  for  abandonment ;  and 
that  in  case  of  detention  on  the  voy- 
age by  the  closing  of  navigation, 
the  risk  should  continue,  but  that  an 
additional  premium  should  be  paid 
for  the  winter  risk.  Held  tliat  this 
provision  oontemphited  mere  deten- 
tion from  tbe  grounding  of  the  ves- 
sel, the  closmg  of  navigation,  or 
other  causes ;  and  that  the  plaintiffs 
were  not  precluded,  by  it,  from  re- 
covering, where  it  appeared  that  the 
voyage  was  entirely  broken  up  and 
rendered  impossible  of  completion 
according  to  the  intention  of  the 
parties,  by  Btress  of  weather.         ib 


7.  Seld,  tho,  that  the  plaintiff,  having 
been  prevented  from  earning  full 
freight,  by  delivering  the  property 
specified  in  the  bill  of  lading,  by 
reason  of  a  peril  insured  agamst, 
the  defendants  were  bound  to  save 
them  harmless  and  indemnified,,and 
the  plaintifib  were  entitled  to  recov- 
er the  entire  sum  claimed,  notwith- 
standing they  had  voluntarily  sur- 
rendered up  the  cargo,  after  the  dis- 
aster, without  exacting  freight.      ib 


INTEBEBT. 


See  AocouvT,  1,  2. 


JOINDER. 

Of  eautes  of  aetion. 

In  an  action  brought  by  the  receiver 
of  a  judgment  debtor,  the  subject 
of  such  action  being  the  restitution 
of  the  property  of  the  judgment 
debtor,  the  plaintiff  may  unite  in 
his  complaint  all  the  different  claims 
which  he  has  against  the  defendant 
upon  that  subject  of  action,  and  set 
forth  therein  different  transaction!! 
out  of  which  his  right  to  restitution 
flows  -,  although  to  reach  that  result, 
in  some  instances,  it  will  be  necessa- 
ry to  set  aside  transfers  void  for 
usury.    Falenv,  SuehneU^  24 


LANDLORD  AND  TENANT. 
See  Lbasr,  8. 

LEASE. 

1.  Where  the  owner  of  a  farm  leased 
the  same,  with  the  dwelling  house 
thereon,  to  another,  reserving  one 
chamber  or  bedroom  in  the  house ; 
Heid  that  his  right  to  occupy  the 
room  reserved  gave  him  no  other 
right  to  the  yard  within  the  curtil- 
age of  Uie  dwelling  house  than  that 
of  a  passage  or  way  to  and  from  the 
chamber  so  reserved;  and  did  not 
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Jastity  litm  in  passing  with  his  horse 
and  wagon  through  the  yard  and  re- 
moving a  clothes  line  placed  there 
by  the  tenant.    Fort  t.  £rown,    866 

2.  Tlie  words  "  hath  granted,  bargain- 
ed, sold,  released  and  confirmed,"  in 
tlie  granting  clause  of  some  of  the 
earlier  conveyances  of  the  Van  Rens- 
selaer title,  are  not  alone  decisive,  in 
determining  the  question  whether 
those  conveyances  are  more  proper- 
ly termed  leases  in  fee,  or  deeds  of 
assignment.  They  must  be  con- 
strued in  connection  with  the  other 
portions  of  the  conveyance.  T^ler 
T.  Seidom,  ,     489 

8.  It  Hftfu,  that  by  a  conveyance  in 
fee  of  manor  lands,  reserving  rent, 
the  relation  of  landlord  and  tenant 
is  made  to  exist,  as  between  the 
grantor  and  grantee.  ib 

4.  The  parties  who  are  entitled  to  the 
benefits,  and  bound  to  the  perform- 
ance, of  such  a  contract,  are  not 
simply  those  who  executed  the  orig- 
inal conveyance,  but  all  who  have 
succeeded  to  their  position,  or  who 
hold  under  them,  whether  as  heirs, 
devisees  or  assignees  of  the  original 
parties.  ib 

5.  Such  an  agreement  is  intended  to  be 
perpetualf  and  to  bind  subsequent 
parties.  The  covenants  runttUhihe 
land,  being  connected  with  the  es- 
tate, and  growing  out  of  its  enjoy- 
ment, lb 

6.  The  parties  succeeding  to  the  title 
of  the  original  grantor — the  cove- 
nantee in  regard  to  the  rent^-are  en- 
titled to  enforce  the  covenant,  with- 
out the  aid  of  any  reversion  in  the 
assignees.  ib 

7.  Such  a  covenant  runs  not  only  with 
the  land,  (proper,)  but  with  incor- 
poreal hereditaments.  ib 

8.  The  rent  reserved  in  a  lease  in  fee, 
if  not  strictly  an  ^tate  in  tft€  land,  is 
nevertheless  &  hereditament,  and  is 
descendible  and  inheritable.  ib 

9.  The  auiffneet  of  the  grantee  or  eor- 
enantor  in  such  a  lease  are  liable  on 
the  covenant  to  pay  rent  ib 

10.  Such  liability  does  not  depend  on 
the  existence  of  a  reversion,  and  is 


within  the  provisions  of  the  aci  of 
1805,  {Zatcs  of  1805,  cA.  98;  1R8, 
747,  (A  28,  24,  25,)  and  of  the  Code, 
m  111,  112.)  •» 

11.  There  is  no  solid  reason  for  any 
distinction  between  the  ateipm  of  the 
eovenantor,  and  the  aetigne  of  the  eov- 
enantee,  in  regard  to  the  right  or  ob- 
ligation of  such  covenants.  •( 

12.  The  remedies  which  the  grantor  or 
lessor  may  pui-sue,  in  the  event  of  the 
non-payment  of  rent,  are,  I.  Cbrfnarf, 
to  recover  the  rent  itself,  either  as  be- 
tween the  original  parties,  or  as  b^- 
tween  tlie  parties  who  have  succeeded 
to  their  rights;  or,  2.  ^'eetment,  to 
recover  the  premises  for  the  non< 
payment  of  the  rout  H 

13.  Ejectment  is  bat  a  mode  of  en- 
forcing tlie  right  of  re-entry;  acd 
the  authority  to  pursue  it  depends 
in  part  upon  the  provisions  of  the 
contract,  and  in  part  upon  the  pro- 
visions of  the  common  and  staluts 
law.  It  is  founded  upon  the  proK 
vision  of  the  contract  which  gives 
the  party  the  right  to  re-enter  the 
premises  in  the  event  of  the  non-pay- 
ment of  the  rent,  and  usually,  also,  in 
the  event  of  the  w^ant  of  a  suffid^t 
distress  on  tlie  premises  to  satisfy 
the  rent ;  and  where  a  right  of  entry 
for  non-payment  of  rent  is  not  re- 
served, the  landlord  can  not  main- 
tain ejectment  for  non-payment  of 
rent.  H 

14.  This  condition  is  a  lauful  condition, 
and  the  breach  of  it  gives  a  right  to 
re-enter ;  and  a  reversion  is  not  ne- 
cessary to  uphold  it.  a 

15.  The  right  to  re-enter  is  conferred 
upon  the  assigneee  of  the  grantor,  by 
the  act  of  1805 ;  and  the  act  Is  ooo- 
stitutional.  4 

16.  Where  ejectment  was  brought  for 
the  non-payment  of  rent,  and  the 
proceedings  were  according  to  the 
common  &w,  a  strict  demtmd  of  the 
rent,  made  with  all  the  niceties  re- 
qnii^  by  the  common  law,  was  es- 
sential. •> 

17.  Yet  this  strict  demand  could  be 
dispensed  with,  if  the  plaintiff  could 
show  that  there  was  no  sufBdcnt 
distress  on  Uie  premises.  •> 
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18.  Bnt  a  demand  of  the  rent,  accord'^ 
log  to  the  course  of  the  common 
law,  is  rendered  unnecessary,  under 
the  provisions  of  the  Revised  Stat- 
utes, (2  E.  6.  606,  ^  1,)  whenever  a 
half  year's  rent  or  more  is  due,  and 
no  sufficient  distress  can  be  found  on 
the  premises,  and  the  landlord  has  a 
subsisting  right  by  law  to  re-enter 
for  the  non-payment  of  the  rent; 
the  commencement  of  the  suit  being 
authorieed  to  operate  as  a  substitute 
for  a  demand  of  the  rent  and  an 
actual  re-entry.  ^ 

19.  The  provisions  of  this  statute  are^ 
applicable  as  well  to  grants  or  leases' 
«ft  /m,  reserving  rent,  as  to  leasee 
f or  Ufe  or  ^eaH,  .  ib 

20.  The  service  of  the  notice  under  the 
third  section  of  the'  act  of  1846, 
{LaUfs  of  1846,  eh,  274,)  renders  un- 
necessary the  proof  of  the  want  of 
any  sufficient  distress.  ib 

21.  The  rents  and  services  reserved 
and  stipulated  by  the  manor  leases 
in  fee  executed  by  Stephen  Van 
Rensselaer  are  not  inconsistent  with 
tlie  abolition  of  feudal  tenures,  or 
with  the  independent  and  allodial 
terinre  under  the  state  itself  which 
th^  "  Act  concerning  tenures,"  pass- 
ed in  1787,  (1  B,  L.  70,  %  1  and  6,) 
effected.  ib 

m 

22.  The  obligation  of  the  contract  on 
the  part  of  the  lessee,  contained  in 
those  leases,  is  not  essentially  B.pfr- 
toniU  oartUudey  and  therefore  abolish- 
ed b^  the  late  amendment  to  the 
federal  constitution  providing  that 
neitiier  slavery  nor  involuntary  ser- 
vitude shall  exist  within  tho  United 
JStates.  ib 

28.  The  amendtnent  in  question  was  not 
intended  to,  and  does  not  embrace 
contra^  service  of  any  description, 
or  snch  as  flows  from  contracts  made 
by  a  party,  or  grows  out  of  a  ton- 
tract  made  by  another  person  in  re- 
gard to  property,  and  connected 
with  its  enjoyment,  which  property 
such  party  derives  fkx>m  such  other 
person  and  personally  et\joys.  Such 
service  is  never  involuntary.  ib 

24.  When  an  assignee  of  the  lessee 
takes  liis  title  to  the  land,  he  takes 
it  charged  with  the  burden  which 
the  lessee  has  inseparably  annexed 


to  \li  By  taking  the  benefit  of  the 
grant,  he  volutUat-ilif  assumes  the  lia- 
bilities of  the  original  giantee,  in 
respect  to  the  subject  of  the  grant,  ib 

• 

26.  It  seems  there  is  no  absolute  and 
unqualified  rule  that  the  mere  lapse 
of  time  will  furnish  conclusive  evi- 
dence of  the  payment  of  rent ;  but 
it  is  a  presumption  of  fact,  to  be 
determined  by  the  court  and  Jury 
upon  a  consideration  of  all  the  evi- 
dence, and  all  the  facts  and  circjum- 
stances  bearing  upon  it.  ib 

26.  Where,  in  an  action  of  ejectment, 
for  rent  reserved  in  a  lease  in  fee 
executed  in  1794,  the  course  of 
proof  which  the  plaintiff  was  called 
upon  to  pursue  did  not  naturally  di- 
rect the  mind  to  the  necessity  of  any 
proof  of  payment  or  non-payment 
of  rent,  except  for  the  particular  year 
(1862)  when  his  demand  was  made 
and  on  which  ibe  action  was  based ; 
HddihttXj  taking  this  circumstance 
into  consideration,  as  well  aa  the 
conceded  existence  of  an  instrument 
providing  for  tlie  payment  of  a  per- 
petual rant,  obligatory  upon  the 
parties  to  the  suit — tlie  possessibn 
and  production  of  this  instniment 
by  the  plaintiff— 'the  absence  of  any 
positive  proof  of  non-payment,  or 
of  any  facts  and  circumstances  l^ad- 
ing  to  a  presumption  of  the  extin- 
guishment of  the  reint — and  the  trans- 
mission to  the  plaintiff  of  all  the 
rights  and  interests  which  the  origi- 
nal lessor  bad  to  the  property  and 
the  rents,  subsequent  to  the  execu- 
tion of  the  instrument — the  court 
ought  not  to  indulge  the  presump- 
tfon  that  the  rent  was  extinguished, 
or  discharged,  or  paid.  ib 


LICEK8B. 
Ses  MirviciPAL  CoxposATtovt,  1,  2. 


LIEN. 
Sss  Bill  or  Laaivo,  2. 


LIMITATIONS,  STATUTE  #P. 

1.  In  an  action,  brought  by  an  assignee 
of  a  note,  the  phiintiff  may  raise 
the  objection  that  a  set-off  against 
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his  assijpior,  (the  payee,)  ayerred  in 
the  answer,  is  barred  by  the  statute 
of  lunitations.    Thompton  v.  Siekle$, 

49 

2.  The^right  which  the  payee  of  a 
note  possesses,  to  set  up  the  statute 
of  limitations  against  a  demand  of 
the  maker  urged  as  a  set-off,  may, 
with  gi'eat  Justice,  be  deemed  an  in- 
cident to  the  note,  its  principal,  and 
as  passing  with  it  to  the  assignee 
thereof.    Per  Clirke,  J.  ik 

8.  There  is  no  substantia]  reason  why 
the  benefit  of  the  statute  of  limita^ 
tions  should  not  be  extended  to  the 
assignee  or  transferee  of  any  assign- 
able demand,  it  teetnt,  Ter  Clbbkb,  J. 

ih 

4.  A  promissory  note  for  $1000,  made 
by  H..on  the  17th  of  April,  1857, 
payable  to  the  order  of  T.  ninety 
days  after  date,  with  interest,  at  the 
Bank  of  N.  and  indorsed  by  T.  &  M., 
was  discounted  by  the  Bank  of  N, 
and  the  money  was  received  by  H. 
The  note  not  being  paid  when  it  be- 
came due,  it  was  protested^  and  T. 
was  duly  charged  as  indorser.  The 
'plaintiff  paid  to  the  bank  the  amount 
due  upon  the  note,  and  became  the 
owner  thereof,  on  the  8th  of  June, 
1858.  H.  assigned  his  property  for 
the  benefit  of  his  creditors  on  the 
29th  of  June,  1857.  Soon  after  the 
note  matured,  T.  paid  one  half  of  the 
amount  due  thereon,  to  the  Bank  of 
N.  On  the  Ist  of  January,  1858, 
the  assignees  of  H.  made  a  dividend 
of  nine  per  cent  on  the  debts  he 
owed,  and  paid  $90  to  T.  to  be  ap- 
plied on  this  note.  T.  kept  $45  of 
that  money,  and  took  the  other  half 
($45)  to  the  Bank  of  N.  and  paid  it 
to  the  bank,  upon  the  note,  Febru- 
ary 16, 1858,  informing  the  cashier 
tbat  the  $45  was  a  dividend  declared 
by  the  assignees  of  H.  to  apply  on 
the  note,  and  that  he  paid  it  to  the 
bank  as  such.  The  cashier  indorsed 
the  $45  as  paid  by  T.  This  action 
was  commenced,  by  the  plaintiff  as 
holder,  against  T.  as  indorser,  Feb- 
ruary 18,  1864.  KM  that  T.  paid 
the  $45  on  the  note,  within  six  years 
next  before  the  time  of  the  com- 
m|pcement  of  the  action,  under  cir- 
cumstances that  warranted  the  Judge 
in  holding  that  he  then  intended  to 
recognize  his  liability  to  pay  the  en- 
tire note,  nnd  which  he  was  willing 
to  pay.    MiUer  v.  Tofcof/,  167 


5.  The  law  respecting  the  ellbet  of  a 
payment  on  a  question  as  to  taking 
a  case  out  of  the  operation  of  the 
statute  of  limitations,  has  not  been 
changed  by  the  Code.  And  the  lan- 
guage of  the  authorities  is  that  a 
payment  which  will  take  a  case  out  of 
die  operation  of  this  statute,  mast  be 
made  under  circumstances  to  war- 
rant a  finding,  as  a  question  of  Ikct, 
that  the  debtor  intended  toreoog- 
niz&the  debt  in  question  as  subai^ 
ing,  and  which  he  was  willing  to  pay. 
P«r  Balcom,  J.  t( 

,  6.  Where  an  execution,  returnable  wiUi- 
in  sixty  days  th>m  the  time  of  its 
receipt  by  the  sherilf,  vras  put  into 
his  hands  on  the  5th  of  July,  1859. 
and  a  levy  then  made ;  Sdd  that  Uw 
sheriff  was  ip  default  for  not  return- 
ing the  execution,  and  a  cause  of 
action  accrued  against  him,  therefor, 
on  the  4th  of  August,  1859 ;  and  that 
an  action  tor  such  omission  of  duty, 
not  commenced  until  the  6th  of  Oc- 
tober, 1864,  was  barred  by  the  stat- 
ute of  limitations.    Fttk  v.  KmUmi^ 
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7.  In  such  an  action,  under  the  statate, 
proof  that  within  three  years  prior 
to  the  commencement  of  the  sdi 
the  defendant  had  suppressed  tlie 
execution,  and  suffered  the  propertv 
levied  on  to  go  to  waste,  will  not 
affect  the  rights  of  the  parties.       ^ 

8.  When  Uie  statute  has  once  oom- 
menoed  running,  it  will  continue  to 
run  until  the  time  limited  expires. 
It  will  not  stop,  and  commence  to 
run  anew,  upon  the  happening  of 
any  particular  omission  of  duty,  of 
the  same  character,  but  differing  in 
d^rree.  ^ 

See  Ejsctmbkt,  12. 

Pbomissoby  Notes,  16. 
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^Ly?DAMirs. 

1.  In  November,  1859,  the  contracting 
board  caused  notice  to  be  published, 
advertising  for  sealed  proposals  for 
keeping  in  repair  certain  portions  of 
the  Erie  canal,  for  three  years.  The 
notice  required  that  "aU  proposals 
must  be  accompanied  by  a  certificate 
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of  deposit  in  tome  bankinst  bistita- 
tion,  dbc  certifying  that  the  stuns  of 
money  above  specified  have  been 
deposited  in  said  institution  to  the 
credit  of  the  auditor  of  the  canal  de- 
partment"  The  relator  sent  in  sealed 
proposals  for  section  No.  6,  which 
were  the  low^t  made.  They  were 
accompanied  by  a  certificate  of  de- 
posit certifying  that  the  relator  had 
deposited  in  the  M.  Y.  Bank,  (the 
requisite  sum,)  to  the  credit  of  him- 
self; which  certificate  was  indorsed 
by  said  relator  as  follows:  ''Pay 
N.  S.  B.,  auditor,  dbc  or  order."  The 
board  rejected  the  relator's  bid,  al- 
though the  lowest,  and  refused  to 
awani  the  contract  to  him,  on  the 
ground  that  a  certificate  of  deposit 
to  his  own  credit,  and  indorsed  by 
him  to  the  auditor,  or  his  order,  did 
not  comply  with  the  terms  of  the 
notice.  Meld  that  the  relator,  being 
the  lowest  bidder,  and  having  fiir- 
niflhed  the  requisite  security  for  per- 
formance, was  clearly  entitled  to  the 
contract;  and  that  the  contracting 
board,  in  rejecting  his  bid  and  award- 
ing the  contract  to  another,  acted 
without  authority.  The  Fecple,  ex  rel. 
Ttekerman  v.  The  Ckmtraeting  Board, 

254 

2.  The  certificate  of  deposit  conformed, 
in  substance,  if  not  absolutely  in 
form,  to  the  requirements  of  the  no- 
tice, and  ga^re  to  tlie  contracting 
))oard  the  whole  benefit  of  the  de- 
posit, equally  as  if  it  had  be^n  in 
every  respect  formal.  And  such  be- 
ing the  case,  there*  was  no  difcretion 
left  in  the  board  to  award  to  the  re- 
lator the  contract.  He  was  entitled 
to  it,  as  matter  of  right  and  of  law. 
Fer  HooBBoox,  J.  t^ 

8.  And  it  was  hdd,  that  under  these 
drcnmstances,  the  right  of  the  re- 
lator to  a  mandamus  Was  perfectly 
clear,  unless  there  was  something  in 
the  facto  presented  which  showed 
some  combination,  or  that  the  pro- 
posals made  were  excessive,  or  dis- 
advantageous to  the  state.  ib 

4.  If,  in  such  a  case,  it  is  found  by  the 
judge  who  tries  the  cause,  that  the 
relfOor's  bid  was  rejected  on  account 
of  the  form  of  the  certificate,  the 
court  will  assume  that  there  was  no 
other  reason  for  the  refhsal  to  give 
the  contract  to  the  relator ;  and  hence 
a  mandamus  is  the  proper  remedy 
for  enforcing  his  rights.  ib 


5.  That  remedy  will  not  be  defeated  by 
the  objection  that  the  state  is  the 
defendant,  and  that  a  party  can  not 
sue  the  state;  the  state  not  being 
the  defendant,  in  such  a  case,  bui 
certain  ministerial  officers  who  are 
bound  to  perform  their  duties.        t6 

6.  The  question  whether  the  defend- 
auto  still  have  it  in  their  power  to 
award  the  contract  to  the  relator 
does  not  arise,  upon  an  appeal  ftom 
an  order  of  the  special  term  award- 
ing a  peremptory  mandamus.  That 
question  should  be  presented  for  the 
consideration  of  the  court  upon  the 
original  application  for  the  writ,     ib 

7.  The  remedy  by  mandamus  in  sucli 
a  case  will  not  be  defeated  by  the 
&ct  that  the  time  for  the  perform- 
ance of  the  contract  has  expired,  if 
it  had  not  expired  when  the  man- 
damus was  ordered.  i( 

See  Nbw  York  (city  of.) 
Taxbb  ako  Tazatiov,  18. 


MABBIAOE. 

See  IvnicTXBNT* 

MAXIMS. 

See  Adjoivuso  Ownbrb,  2. 

Vbxdob  ano  Pdbchabbb,  6,  8. 

MILITARY  BOUNTIES. 
See  Soldibbb*  Boubtibb. 

MILL  PROPERTY. 
See  NmsABCB,  1,  2. 

MILLS. 
See  Agrbbhbnt,  8. 

'  MOBS. 

1.  Tihe  act  of  the  legislature,  of  April 
18, 1855,  to  provide  for  compensat- 
ing parties  whose  property  may  be 
destroyed  in  consequence  of  mobs 
or  rioto,  is  not  in  conflict  with  the 
provision  of  the  constitution  of  this 
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state  trUch  dechrM  thot  "  th«  coun- 
ty shall  neTer  be  made  responsible 
for  the  acts  of  the  sheriff."  Mooify 
y.  The  Board  of  Supervi^ort  of  Niaga- 
ra County  f  659 

2.  The  statute  does  not  profess  to  cre- 
ate a  liability  on  account  of  any  act 
of  the  sheriff.  It  is  the  act  of  a  mob, 
or  riotoos  assembly,  that  creates  the 
liability  of  the  city  or  county,  and 
not  the  act  or  de&ult  of  the  sheriff. 

tb 

3.  The  provision  of  the  act,  requiring 
notice  to  be  given  to  the  mayor  of 
the  city,  or  sheriff  of  the  county, 
after  the  owner  of  property  has  been 
apprised  that  a  threat  or  attempt 
has  been  made  to  destroy  or  injure 
the  same,  by  any  mob,  or  riot,  ne- 
cessarily contemplates  that  a  suffi- 
cient period  of  time  shall  intervene  be- 
tween the  threat  or  attempt,  and  the 
execution  of  it^  to  admit  of  the  notice 
being  given.  ib 

4.  It  was  not  the  intention  of  the  le- 
gislature, by  tlie  act  above  mention- 
ed, to  prof ide  a  fedress  which  would 
be  only  available  in  those  cases 
where  the  mob  or  riotoos  assembly 
proceeded  with  so  much  deliberation 
and  publicity  as  to  allow  their  pur- 
poses to  become  known  to  the  party 
whose  property  was  intended  to  be 
injured  or  destroy^,  and  to  deny  it 
whero  the  usual  socrecy  should  be 
observed,  and  no  suspicion  of  any 
unlawful  purpose  or  design  could  he 
apprehended,  until  it  should  be  car- 
ried into  execution.  ib 

(.  The  liability  of  the  city,  or  county, 
as  it  is  declared  in  the  first  section 
of  the  act,  is  generkl,  applying  to  all 
cases  whatsoever,  where  property 
may  be  destroyed  by  riots  or  mobs. 
And  the  comprehensiveness  of  this 
section  is  only  so  far  restricted  by 
that  which  follows  it,  as  to  deny  the 
remedy  provided  for,  where  the  party 
has  been  previously  apprised  of  the 
threat  or  attack,  and,  after  being  so 
apprised,  has  foiled  to  give  the  re- 
quired notice.  ib 

6.  In  an  action  against  a  county  to  re- 
cover the  value  of  property  deetroy- 
ed  by^  a  riot  or  mob,  tlie  plaintiff 
gave  evidence  showing  that  she  was 
not  apprised  of  any  threat,  or  at- 
tempt to  iiyure  or  destroy  her  prop- 


erty, before  the  attack  was  made 
upon  it ;  and  that  at  the  commence- 
ment of  tlie  attack  she  was  forcibly 
taken  by  members  of  the  village  po- 
lice, and  others  acting  in  concert 
with  the  mob  or  riotous  assembly, 
and  detained  in  custody  until  the  de- 
struction of  her  property  was  com- 
pleted. Held  that  such  taking  sod 
detention  put  it  out  of  the  plaintiff's 
power  to  give  tlie  notice  mentioDed 
in  the  statute,  and  sufficiently  ex- 
cused the  omission,  not  only  within 
the  apparent  and  obvious  reason  of 
the  statute,  but  also  within  the  case 
of  Schiellein  v.  Suptrviton  of  Bkk- 
vumd  ComUy,  (43  Barb.  490.)  ift 

7.  The  defendants  in  such  action  offered 
to  prove  that  the  houses  destroyed, 
in  addition  tO  being  bawdy-houses, 
were  the  resort  of  thieves,  robbers, 
murderers  and  6ther  criminals ;  that 
immediately  preceding  their  destruc- 
tion, a  citizen  of  the  town,  and  one 
of  the  village  police,  was  murdered 
b}'  persons  congregated  and  harbor- 
ed in  such  houses ;  and  that  in  con- 
sequence of  the  ptiblic  excitement 
and  exasperation  occasioned  there- 
by, the  inhabitants  of  the  tillage  de- 
stroyed such  houses,  and  the  prop- 
erty contained  in  them.  JETtid  that 
this  evidence  was  property  rejected 
by  the  court;  because,  if  given,  it 
would  constitute  no  answer  to  the 
action.  ib 

8.  The  fact  that  a  house  is  kept  as  a 
place  of  public  prostitution,  is  suffi- 
cient to  render  it  a  public  and  com- 
mon nuisance.  A 

9.  But  a  house  can  not  be  lawftiUy  de- 
stroyed by  a  riot  or  a  mob  merely 
because,  for  the  time  beiog,  it  is  de- 
voted to*a  purpose  which  the  law 
characterizes  as  a  common  public 
nuisance.  A 


MORTGAGE. 

1.  The  rights  of  a  purchaser  of  premi- 
ses embraced  in  a  mortgage  previ- 
ously assigned  by  his  vendor  to  an- 
other are  to  be  determined  by  the 
recoi'ds  in  the  clerk's  office,  and  the 
facts  fairly  to  be  inferred  from  what 
is  there  stated.  Furdy  r.  JBim^- 
Um,  889 


iND£X 


609 


2.  It  is  imknaterial  whether  he  actually 
searched  or  examined  the  records. 
He  is  to  be  charged  with  aU  the 
knowledge  and  iuformation  which 
the  fullest  examination  of  them 
would  bare  imparted.  ib 

8.  One  who  purchases  land  for  a  good 
consideration,  and  first  puts  his  deed 
on  record,  has  the  rights  of  a  pur- 
chaser in  good  faith,  and  will  be  pro- 
tected, by  the  registry  act,  from  the 
lien  of  a  prior  unrecorded  assign- 
ment of  a  mortgage  ux>on  the  prop- 
erty, held  by  another.  ib 

4.  The  statute  requiring  assignments 
of  real  estate  to  be  recorded,  (1 J2.  S. 
756,  ^^  1,  88,)  applies  to  assign- 
ments of  mortgages.  ib 

5.  Subsequent  grantees  or  mortgagees 
of  land,  for  a  valuable  consideration, 
without  any  actual  notice  of  an  un- 
recorded assignment  of  a  prior  mort- 
gage, are  to  be  regarded  as  pur- 
chasers ki  good  faith,  under  said  act. 

ib 

6.  If  such  mortgage  does  not  appear 
by  the  record  to  hare  been  assigned, 
they  may  assume  that  it  is  still  held 
by  the  mortgagee,  and  may  contract 
with  him  upon  that  assumption ;  and 
if  they  do  so,  in  entire  ignorance  of 
«  prior  unrecorded  aasignment,  and 
in  petfect  good  faith  as  matter  of 
Ikct,  the  title  so  acquired  should 
prevail  over  the  assignment.  ib 

Se$  Chattel  Mo&tgagb* 
Set-off. 
USITBY,  4,  6,  6. 

MUNICIPAL  CORPORATIONS. 

1.  The  granting  of  a  license,  by  the 
officers  of  a  municipal  corporation, 
to  a  plumberi  to  make  and  connect 
service  pipes  for  conducting  water 
from  the  distributing  pipes  of  the 
city  to  private  houses,  and  the  giv- 
ing of  a  special  permit,  to  him,  to 
connect  #ith  a  city  sewer,  under  the 
direction  of  the  city  inspectors,  does 
not  mako  the  plumber  an  officer  or 
servant  of  the  city  when  employed 
by,  and  working  for,  private  parties. 
BoiioH  V.  Ths  City  of  Brookfyn,     604 

2.  And  for  damages  occasioned  by  the 
negligence  of  t^e  licensed  plumber, 
in  not  guarding  an  excavation  made 


by  him  in  the  street,  and  leaving  a 
pile  of  earth  Uiereon,  while  doing 
the  work  under  such  license  and 
permit,  the  city  is  not  responsible,  ib 

8.  A  municipal  corporation  is  not  lia- 
ble for  the  acts  of  its  inhabitants  in 
obstructing  its  streets,  when  notice 
of  such  obstruction  is  not  shown  to 
have  been  received  by  its  officers, 
nor  is  presumed,  from  lapse  of  time. 

ib 
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NEGLIGENCE. 

1.  The  defendant  having  introdntod 
gas  into  a  house  occupied  by  the 
plaiutiff's  father,  with  whom  she  re- 
sided, by  means  of  pipes  leading 
through  the  cellar  wall,  an  escape 
of  gas  occurred,  of  which  the  de- 
fendant was  promptly  notified.  The 
defendant,  as  was  its  custom,  sent  S. 
one  of  its  servants,  to  ascertain 
where  the  leak  was,  who  lighted  a 
match,  and  thereby  ignited  the  es- 
caped gas,  in  the  cellar,  causing  an 
explosion,  by  which  the  house  was 
blown  to  pieces,  and  the  plaintiff 
seriously  injured.  Ifeld  that  the  evi- 
dence of  negligence,  on  the  part  of 
the  defendant,  was  clear  and  deci- 
sive; the  casualty  hieing  the  direct 
and  immediate  consequence  of  the 
explosion,  which  was  caused  by  the 
negligent  act  of  the  defendant's 
agent  And  that  the  defendant's 
negligence  was  established  by  that 
fact,  wheth^'r  S.  was  wholly  or  only 
in  part  the  defendant's  agent.  Zan- 
nen  v.  The  JIbany  Gat  Ughi  Cotn- 
pai^,  264 

2.  But  that  the  judge  correctly  held»  on 
the  trial,  that  8.  was  exclusively  the 
defendant's  agent.  And  that  the  act 
done  was  in  the  line  of  his  agency, 
and  the  defendant  responsible  for  his 
acts.  ih 

8.  EOdf  abOf  that  S.'s  duties  extended  to 
such  an  examination  as  was  necessary 
to  determine  the  lomUty  of  the  leak, 
wherever  it  was,  and  fli^  catastrophe 
originated  in  the  improper  method  re- 
sorted to  for  the  purpose  of  pursuing 
such  examination.  And  that  htnce 
the  Judge  was  not  bound  to  charge 
the  Jury  that  the  defendant  was  not 
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liable  for  8.*8  negligence  if  the  leek 
was  in  the  bnuBS  heul,  and  not  in  the 
serrioe-pipe.  ib 

4.  And  it  appearing  that  the  leak  waa 
in  a  pipe  called  a  bent,  dose  to  its 
Joint  with  the  service-pipe,  which 
was  not  pnt  in  by  the  defendant,  but 
by  the  plaintiff's  father;  and  that  the 
pipee  put  in  by  him  were  in  fact  orig>- 
inally  pot  in  with  care,  and  had  been 
inspected  and  approred  by  the  de- 
fendant; and  there  being  no  deci- 
sive evidence  to  show  how  the  frac- 
ture in  the  pipe  was  prodaced ;  U  icat 
held  that  this  was  a  question  for  the 
Jury  to  determine,  and  that  the  court 
would  assume  it  was  presented  to 
them  nnder  proper  instructions  from 
tbejudgo.  ib 

5.  SM,  also,  that  it  was  a  question  of 
some  difficulty  whether  the  act  of 
permitting  the  gas  to  escape,  which 
in  itself  was  not  the  cause  of  the  ex- 
plosion, could  be  said  to  have  con- 
Uibttted  to  it  in  so  direct  or  proxi- 
mate a  manner  as  to  justify  the  im- 
putation of  such  negligence  as  should 
defeat  a  recovery  for  damages  con- 
sequent upon  the  explosion.  ib 

6.  HM^fwrther,  that  had  Uie  plaintiff 
be^n  an  adult,  there  would  have 
been  no  ground  for  charging  her 
with  personal  negligence;  and  that 
she  was  not  more  chargeable  for 
being  an  infant  of  tender  years.      ib 

7.  There  is  no  just  or  legal  principle 
which,  when  an  in£euit  is  himself  free 
froxa  negligence,  imputes  to  him  the 
negligence  of  hiB  parent,  when  if  he 
were  an  adult  he  would  escape  it.  ib 

8.  The  principle  of  the  rule  established 
by  the  cases  is,  that,  before  a  party 
can  be  made  liable  for  negligence,  be 
Quut  Jiimself,  personally  or  by  his 

/  '  ageigts^iave  been  guilty  of  it;  that 
bttougii^  not  tb  be  chargeable  for  the 
negligonce^f  another,  over  whose 
mo|etjMl  A^  has  no  control  or  right- 
ful *utbority/yind  whose  negligence 
''  he* had  n^  reaApn  to  anticipate;  and 
that  thc^u^Uip  doctrine  may  in  some 
c^e9^ipo8^Bdefendant  to  an  action 
jfMte  if  ^)ir  action  were  brought  by 

<  .  %rfnother  pSrty,  for  damages  resulting 

^    !!!^!N^  ^^'^"^^  casualty,  he  would 

i^^rdsoffbe  liable,  yet  it  works  no  iiyus- 

tice,  as  it  never  allows  a  party  to 

reooveri  unless  his   adversary   has 


been  guilty  of  negligence,  and  he 
himself  is  free  from  it.  ib 

See  MuniciPAL  Cobpobatiohs. 

SUNnAT. 

VBNnOB  AXn  PaBCHABBB,  10  to  U. 


NEW  YORK,  (CITY  OF.) 

The  city  Judge  of  New  York  has  power 
to  allow  a  writ  of  kabeae  eorpia;  but 
if  he  refuses  to  do  so,  it  being  dis- 
cretionary with  him  whether  to  allow 
it  or  not,  the  remedy  is  not  by  man- 
damus. The  People  ex  rel.  Jtyon  v. 
SuneOf  27 

Sec  Arbbst. 


NOTARY'S  CERTIFICATE. 

1.  A  notarial  certificate  of  presoitment, 
protest  for  non-payment,  and  notice 
thereof,  is  properly  received  as  pre- 
sumptive evidence  of  the  facts  stated 
therein,  where  the  defendant  does 
not  by  his  answer  deny  the  fiict  of 
having  received  notice,  but  on  the 
contrary  he  admits  that  he  received 
notice,  though  not  until  nearly  a 
month  after  the  note  fell  due.  Umm 
Bmk  of  Eodutter  y,  Oregory^  d8 

2.  The  statute  making  such  certificate 
presumptive  evidence  of  the  lacts 
contained  therein,  unless  the  defend- 
ant shall  annex  to  his  plea  an  affi- 
davit denving  the  receipt  of  notice, 
(d  R.  S.  bth  ed,  283,  %  35,)  only  ap- 
plies iv'here  no  notice  Ims  been  re- 
ceived at  any  Ume.  ib 


NOTICE. 
Of  a  pHbr  deed.    See  Boha  Fwb  Pub- 

CHA8BB. 

DBEn,  42, 13, 14. 

NUISANCE. 

1.  Where  mill  property  has  been  used 
and  occupied  by  a  part^',  and  those 
under  whom  he  dahns,  and  to  the 
same  extent,  under  a  title  and  claim 
of  right  as  against  all  the  world — 
individuals  and  the  public- — for  a 
period  of  forty  years,  he  can  not  be 
disturbed,  or  subjected  to  restraint 
in  the  exercise  of  any  of  the  rights 
pertaining  to  such  property,  except 
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vpon  th«  ground  that  it  is  a  public 
nuisance.  The  Gity  of  Soeheiter  v. 
EHckem,  92 

%.  If  It  is  such  a  nuisance,  no  period 
of  use  and  occupanpy,  however  ex- 
tended and  uninterrupted,  and  un- 
der whatever  daim  of  right,  will  pro- 
tect it  ft-om  abatement  by  Uie  public 
authorities,  or  the  preventive  remedy 
by  iigunction  to  restrain  its  perpetu- 
ation by  additions  and  repairs.        ib 

8.  That  which  is  exclusively  a  common 
or  public  nuisance  can  not  lawfully 
be  abated  by  the  private  act  of 
individuals.  The  remedy  is,  an  in- 
dictment— a  criminal  prosecution; 
unless  some  other  remedy  has  been 
provided  by  statute,  Or^Uh  v.  Me- 
CuUwn,  661 

4.  A  private  nuisance  may  be  abated 
by  the  party  aggrieved.  ib 

6.  A  nuisance  may  be  a  public  and  a 
private  nuisance.  In  such  a  case  the 
public  may  proceed,  by  indictment, 
to  abate  it,  and  punish  its  author ;  or 
those  individuals  to  whom  it  is  a 
private  nuisance  by  reason  of  its  be- 
ing specially  inconvenient  and  an- 
noying to  them,  or  because  they  are 
in  some  particiUar  way  incommoded 
thereby,  may  of  Uieir  own  act  abate 
it.  »  ib 

6.  In  the  case  of  a  private  nuisance, 
the  ag^eved  party  has  an  election 
of  remedies.  He  may  remove  the 
nuisance,  or  he  may  have  his  action 
for  the  private  damages  sustained  by 
him ;  but  he  can  not  have  both  rem- 
edies, t^ 


7.  For  the  purpose  of  abating  a  nuis< 
ance,  so  much  only  of  the  thing  as 
causes  the  nuisance  should  be  re- 
moved. And  in  general,  where  it  is 
the  wrongful  use  of  a  building- that 
constitutes  a  nuisance,  the  remedy 
is  to  stop  such  use;  not  to  tear 
do¥ni  or  demolish  the  building  itself. 
MwHfy  V.  The  Board  of  St^mviaon  of 
Ifioffora  Comty,  669 

See  Fbitcbb, 

HlOHWATS,  11, 12. 

Mobs. 
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OPINIONS  OF  WITNESSES. 
See  EviDBHCB,  8  to  7. 

ORDERS. 

See  SUPFLBXEIITABY  PBOCBBDIHaS. 


PARTIES. 

1.  When  a  statute  gives  an  action  to 
the  party  aggrieved,  there  is  an  in- 
terest vested  in  him ;  it  is  not  a  per- 
sonal right.    JFalen  v.  Johnton,       21 

2.  Hence,  under  the  section  of  the  stat^ 
ute  giving  to  every  person  who  shall 
pay  usurious  interest  for  a  loan  a 
right  of  action  within  one  year,  for 
the  excess  of  interest,  the  receiver  of 
a  borrower,  appointed  in  supple- 
mentary proceedings,  may  sue.      ib 

8.  Where  a  penalty  given  by  statute, 
for  the  commission  of  a  fraud,  is  by 
the  terms  of  the  statute  "  to  be  sued 
for  in  any  court  of  competent  juris- 
diction,/w  the  benefit  of  the  person 
or  persons,  dtc.  upon  whom  such 
fhiud  shall  be  committed,"  in  the 
absence  of  any  specification,  in  terms, 
by  whom  the  action  is  to  be  brought, 
it  must  be  in  the  names  of  the  per- 
sons for  whose  benefit  the  suit  is 
prosecuted ;  i.  e.  in  the  names  of  the 
real  parties  in  mteresU  Thompeon  v. 
Howe,  287 

4.  Accordingly,  an  action  for  a  penalty 
under  the  act  of  May  2,  1864,  "  to 
protect  butter  and  chees^  manufac-  * 
turors,"  {Lowe  of  1864,  t>h.  518;)  for 
supplying  to  a  cheese  manufiu^ry 
skimmed  milk  and  milkililnted  with 
water,  to  be  manufacturod  into 
cheese,  is  properly  brought  in  the 
names  of  the  owner  of  the  fkctory 
and  the  persons  bringing  milk  to  the 
Ikctory  to  be  manufactured  into 
cheese ;  where  the  arrangement  be- 
tween the  parties  is  that  the  milk 
brought  by  each  person  shall  be 
weighed  as  delivered  at  the  fiMtory, 
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nm  into  reoeiTing  Tats  and  made 
into  cheese ;  and  when  the  cheese  is 
sold,  the  money  shall  be  divided 
among  the  customers,  according  to 
the  quantity  of  milk  furnished  by 
each,  after  deducting  the  cost  of 
manufacturing.  ib 

6.  It  is  not  necessary  that  a  statute 
giving  a  pecuniary  penalty  or  for> 
feiture  should  in  terms  direct  in 
whose  name  the  action  for  its  recov- 
ery shall  be  brought.  When  it  is 
given  to  a  party  injured  or  aggrieved 
by  the  act  or  omission  of  another, 
such  party,  in  the  absence  of  any 
provision  to  the  contrary,  may  bring 
the  action  for  its  recovery,  in  his 
owti  name.  ib 

Su  AOBBBMBITT,  6. 


PAYMENT 
£t$  IiiMiTATiovi,  Statutb  OF,  4,  5. 


PENALTr. 
Se0  Pabtibb. 

POLICE. 
Sa  Abbbbt. 


POSSESSION. 
Sfe  NciflAzrcB,  1,  2. 


PRACTICE. 

_  • 

If  Whether  the  verification  of  an  an- 
swer can  be  made  to  fulfill  the  stat- 
ute requirement  of  an  affidavit  of 
denial  annexed  to  the  pleading? 
UtMre,  The  Union  Bunk  of  Roehuter 
v.  Gregory^  98 

2.  Where  an  action  is  tried  without  any 
question  being  raised  as  to  whether 
the  facts  proved  are  within  the  plead- 
ings, it  18  too  late,  ailor  the  decision, 
to  raise  an  objection  that  the  evi- 
dence was  not  warranted  by  the 
pleadings ;  provided  it  was  otherwise 
pompetent  The  (knmnereial  Bank  of 
Soehetter  v.  Shuart,  871 


8.  Facts  proved,  but  not  pleaded,  are 
not  available  to  the  party  proving 
them.  jiUen  v.  The  MereantUe  MtUwd 
Ine.  Company  f  642 


?BEMIUM  NOTE. 
See  Inscbakcb,  (Fibb,)  8,  5. 

PRESUMPTION. 
See  Pboxibsobt  Notbs,  8. 


PRINCIPAL  AND  AGENT. 

A  purchaser  of  chattels,  after  having 
sued  the  vendor  for  a  breach  of  war- 
ranty in  the  sale,  and  been  defeated 
in  the  action,  may  bring  an  action 
against  the  agent  by  whom  the  sale 
was  made,  for  a  fraud  practiced  Xnj 
him  on  such  sale.  Outeheu  v.  Wki' 
mg,  189 

See  Nboliobncb,  1,  2,  8. 


PRINCIPAL  AND  SURETY. 

1.  Forbearance,  by  a  creditor,  without 
any  binding  agreement  to  refrain 
from  taking  proceedings,  will  not 
exonerate  a  surety.  There  must  be 
a  valid  consideration  for  the  agree- 
ment, and  sucli  as  will  preclude  the 
creditor  from  enforcing  payment 
against  the  surety  until  the  expira- 
tion of  the  time  specified.  Van  JSmt* 
eelaer  v.  Kirkpatrick^  194 

2.  Where  an  agreement  was  nuide  be- 
tween the  maker  and  holder  of  prom- 
issory notes,  that  the  former  should 
|)ay  the  latter  weekly  installments 
upon  the  notes,  until  the  same  should 
be  paid,  and  that  he  would  assign 
an  account  against  the  county,  which 
had  not  yet  become  due,  without 
any  new  note  being  given  or  new 
security  actually  taken;  and  the 
holder  thereupon  agreed  that  if  the 
maker  paid  as  he  proposed,  and  con- 
tinued to  do  so,  he  would  not  trouble 
the  indorser ;  JBdd  that  there 
no  valid  consideration  for  the 
ment  to  extend  the  time  of  payment^ 
the  terms  of  the  original  contract 
between  the  maker  and  the  holder  of 
the  notes  were  not  changed,  and  the 
indorser  was  not  discharged.  A 
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8.  Hiid,  oKv,  that  the  payment  of  a 
single  installment,  by  the  maker,  was 
bjut  a  partial  execution  of  the  con- 
tract, and  only  the  payment  of  what 
was  actually  due ;  and  that  it  could 
not  be  regarded  either  as  a  consider- 
ation for  extending  the  time,  or  as 
the  actual  full  execution  of  the  agree- 
ment, ib 


PROBOSSORT  NOTES. 

1. 7be  defendant  made  his  promissory 
note  for  flOOO,  for  the  accommoda- 
tion of  B.  C.  &,  Co.  without  any  con- 
sideration and  for  the  purpose  of 
being  discounted  for  the  benefit  of 
B.  C.  &  Co.  upon  an  agreement  that 
it  should  bo  paid  by  tliem.  B.  C. 
ib  Co.  transferred  the  note  to  a  bank 
as  colUiteral  security  for  a  loan,  which 
loan  was  afterwards  paid,  but  the 
note  remained  in  the  possession  of 
the  bank.  B.  C.  &  Co.  failed,  and 
having  overdrawn  their  account  with 
the  bank  about  |6000,  they  addressed 
a  note  to  the  liank,  requesting  that 
all  notes  they  had  deposited  for  col- 
lection as  collateral  security,  might 
be  held  by  the  bank  as  collateral 
security  for  notes  of  the  firm  dis- 
counted or  to  be  discounted.  Held 
that  the  bank  parted  with  nothing, 
gave  no  credit,  relinquished  no  se- 
curity, and  assumed  no  responsibil- 
ity on  the  faith  of  the  note,  and  was 
not  a  benajlde  holder,  nor  entitled  to 
recover  the  amount  thereof,  of  the 
defendant.  The  American  JSxehange 
Bank  v.  Corliu,  19 

2.  A  holder  of  a  promissory  note  not 
yet  due,  if  he  has  paid  a  present 
valuable  consideration,,  gets  a  good 
title  to  the  note,  although  the  per- 
son from  whom  he  took  it  had  nono. 
But  payment  of,  or  security  for,  an 
antecedent  debt  is  not  such  a  con- 
sideration, ib 

8.  In  an  action  upon  a  promissory  note 
made  by  the  defendants,  by  which 
they  jointly  and  severally  promised 
to  pay  B.  or  bearer  $800,  three  days 
after  date,  the  defense  was  that  the 
note  was  given  for  the  benefit  of  the 
plaintiff,  and  in  performance  of  a 
usurious  transaction,  which  made 
the  note  usurious  and  void.  The 
evidence  showed  that  the  plaintiff 
purchased  of  the  defendants,  for 
.|280|  a  note  of  $300,  made  b^  the 


defendant  T.  and  indorsed  by  the  de- 
fendant W.  and  also  by  another  per- 
son. That  note  was  made  for  the 
puipose  of  raising  money  upon  it. 
When  it  was  nearly  due,  the  defend- 
ants made  the  note  in  suit,  and  the 
plaintiff  wrote  upon  it  a  guaranty 
of  the  payment  and  collection  there- 
of. This  note  was  delivered  to  B. 
the  payee  therein  named,  who  paid 
to  the  defendants  the  full  amount 
thereof,  in  money,  less  the  interest 
for  the  time  it  had  to  run ;  i.  e.  B. 
lent  the  defendants  the  amoimt  of 
money  specified  in  the  note,  less  the 
interest  which  the  note  would  have 
drawn  if  it  had  been  made  payable 
with  interest.  The  plaintift'  paid  the 
amount  of  that  note  to  B.  before  it 
became  due,  and  received  it  from 
him.  The  defendants  paid  the  money 
to  the  plaintiff  which  they  borrowed 
of  B.  in  satisfaction  of  the  first  men- 
tioned note,  and  insisted  that  the 
plaintiff  paid  the  same  identical 
money  to  B.  for  the  note  in  suit. 
Held  h  That  B.  had  the  right  to  de- 
duct the  interest  on  the  note  in  suit, 
for  the  time  it  had  to  run,  because 
the  note  did  not  in  terms  draw  in- 
terest 2.  That  the  transaction  was 
free  from  usury,  as  between  B.  and 
the  defendants,  and  the  note  was 
valid  in  the  hands  of  B. ;  and  tliat 
if  he  had  kept  it  he  could  have 
maintained  an  action  upon  the  guar- 
anty, against  the  plaintiff.  8.  That 
granting  that  the  note  sued  on  was 
made  at  the  request  of  the  plaintiff, 
and  negotiated  at  his  request,  to 
B.  by  the  defendants,  and  that  the 
.  nioney  which  the  latter  obtained  on 
it,  of  B.,'was  paid  by  them  to  the 
plaintiff,  in  satisfaction  of  a  note 
made  by  one  of  the  defendants  and 
indorsed  by  the  other,  which  was 
void  for  usury,  in  the  plaintiff's 
hands,  the  transaction  did  not  make 
the  note  in  suit  usurious  or  void  when 
it  came  into  the  phuntiff's  hands. 
4.  That,  being  valid  in  its  inception, 
and  when  it  was  first  negotiated, 
such  note  remained  valid,  and  the 
defendants  had  no  defense  to  it. 
Hawkt  V.  Weaver,  164 

4.  Creditors  who  have  taken  a  new  se- 
curity, in  the  shape  of  promissory 
notes,  upon  extending  the  time  of 
payment  of  a  debt,  shall  not,  by  an 
allegation  of  their  own  turpitude,  set 
aside  the  new  security,  and  resort  to 

,  ^0/ original  indebtedness.     Tet  if 
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the  debtors  themselves  take  the  in- 
iUative  ia  avoidance  of  the  new  notes 
as  being  usurious,  either  by  defense 
in  a  suit  upon  them  alone,  or  in  a 
suit  upon  the  original  security,  the 
pAiinttffii  may  recover  upon  the  orig- 
huu  notes.  The  Wmtted  Bank  v. 
WOb,  177 

5.  In  an  action  upon  promissory  notes, 
made  by  the  defendants,  the  com- 
plaint alleged  that  after  said  notes 
matured,  the  same  not  being  p^id, 
new  notes  were  given  for  the  same 
amount,  and  the  time  of  payment  ex- 
tended. TImt  the  defendants  claimed 
that  the  new  notes  were  usurious 
and  void,  by  reason  of  an  illegal  rate 
of  interest  being  included  in  them, 
and  that  the  defendants  therefore 
reftised  to  pay  them.  And  the  plain- 
tiff demanded  judgment  for  the 
amount  of  the  original  notes.  The 
defendants  by  their  answer  not  only 
admitted  that  they  claimed  the  new 
notes  to  be  usurious,  but  distinctly 
set  up  the  usury  as  a  part  of  their 
defense.  On  the  trial,  the  plaintiff's 
counsel,  in  opening  his  case,  set 
forth  tbe  transaction  as  made  by  the 
pleadings,  and  admitted  that  the  new 
notes  were  usurious.  Hdd  that  the 
plaintiff^,  under  these  circumstances, 
might  resort  to  the  original  notes, 
and  recover  upon  Uiem.  ib 

6.  The  Bank  of  S.  being  indebted  to 
ttie  M.  and  F.  Bank,  for  moneys  col- 
lected for  the  latter  bank,  and  hav- 
ing in  its  possession,  for  collection, 
certain  notes  and  checks  belonging 
to  the  M:  and  F.  Bank,  that  ^nk 
sent  its  agent  to  the  Bank  of  S.  to 
demand  payment  of  the  moneys  due 
and  a  return  of  the  notes  and  checks. 
The  defendants  thereupon  stated  to 
said  agent  that  the  Bank  of  8.  was 
embarrassed,  temporarily,  and  re- 
quested him  not  to  press  his  claim 
by  taking  legal  action  for  the  collec- 
tion of  tiie  debt  accrued  and  to  ac- 
crue to  the  M.  and  F.  Bank,  and  not 
to  withdrew  the  notes  and  checks 
held  by  the  Bank  of  S.  for  ooUection. 
The  agent  acceded  to  this  request, 
and  in  consideration  of  his  so  agree- 
ing, the  defendants  made  and  deliv- 
ered their  promissory  note,  to  the 
agent,  as  collateral  security  for  the 
debt  due  fh>m  the  Bank  of  S.  to  the 
M.  and  F.  Bank.  HM  that  there 
was  a  good  and  sufficient  considera- 
tion to  support  this  note,  in  the 


agreement  of  the  M.  and  F.  Bank 
not  to  press  its  claims  against  the 
Bank  of  S.  for  the  amount  of  the  in- 
debtedness of  the  latter,  and  not  to 
withdraw  from  the  Bank  of  S.  the 
paper  left  with  it  for  collection.  The 
Meehanict  and  Farmert^  Btmk  of  AL- 
hanyy,  Wtxon^  218 

7.  In  an  action  upon  a  promissory  note, 
it  is  not  necessary  for  the  plaintiff  to 
prove  any  consideration  for  the  note, 
as  it  imports  a  consideration ;  and 
if  it  is  inadequate,  or  illegal,  for  any 
reason,  or  has  failed  in  whole  or  in 
part,  it  is  incumbent  on  the  defend- 
ant to  prove  it.    Sawyer  v.  MeLouih, 

850 

8.  Where,  in  such  an  action,  it  was 
proved  that  when  the  note  was  ex- 
ecuted and  delivered,  the  jmyee 
handed  the  maker  money — a  roll  of 
bills — the  amount  of  which  the  wit- 
ness did  not  know,  but  the  maker, 
after  having  counted  it,  said  it  was 
all  right;  Sdd  that  the  testimony 
did  not  tend  to  prove  that  the  money 
paid  was  less  than  the  amount  of  the 
note,  but  that,  on  the  contrary,  the 
legal  presumption  was  that  the  money 
paid  was  equal  to  the  amount  se- 
cured by  the  note ;  and  that  until 
that  presumption  waJB  rebutted,  the 
juiy  would  be  bound  so  to  find.     %b 

9.  G.  being  the  holder  of  a  promissory 
note  for  $4375.88,  made  by  B.  and 
P.-,  and  payable  to  his  order,  indorsed 
and  deUvei-ed  the  same  to  S.  to  se- 
cure tlie  latter  against  loss  or  liabil- 
ity as  accomm(^ation  indorser  for 
G.  on  notes  and  drafts  to  the  amount 
of  about  17000,  a  part  of  which  were 
held  by  tbe  plainti^,  respectively. 
Subsequently,  and  before  maturity, 
S'.  sold  and  transferred  the  note  to 
L.  P.,  a  bonajide  purchaser,  at  a  dis- . 
count  of  1200,  and  the  proceeds 
were  appropriated  by  S.  to  his  own 
private  use,  and  were  not  applied  to 
the  payment  of  obligations  on  which 
he  was  liable  as  indorser  for  G.    L. 
P.  made  a  formal  transfer  of  tbe 
note  to  M.,  but  such  transfer  was  not 
an  absolute  one,  and  M.  held  the 
nominal  title  of  said  note  merely  for 
the  accommodation  and  benefit  of 
L.  P.    In  an  action  brought  by  the 
plaintiff,  to  have  the  note,  in  Uie 
hands  of  M.,  applied  to  the  payment 
of  the  pliuntiff 's  debt  against  G.,  ac- 
cording to  the  purpose  for  whidi  it 


INDEX. 


705 


was  put  into  8/s  hands ;  it  wa»  held 
that  there  was  no  piiooiple  upon 
which  the  plaintiffs  could  sustain  the 
action.  The  Commereial  Sank  of 
Eocheater  ▼.  Shuart,  871 

10.  That  it  was  entirely  competent  for 
S.  to  convert  the  B.  and  P.  note  into 
monej,  by  selling  and  transferring 
it  to  L.  P.  And  that  after  he  had 
sold  it  and  receivefl  the  money 
therefor,  neither  L.  P.  nor  any  per- 
son to  whom  he  might  have  trans- 
ferred it,  was  responsible  for  the 
manner  in  which  S.  appropriated  the 
proceeds  of  the  sale.  t^ 

11.  That  whether  the  sale  and  transfer 
of  the  note  to  M.  was  absolute,  or 
merely  formal,  was  not  matorial; 
that  in  either  case  the  noto  was 
beyond  the  reach  of  the  creditors  of 
G. ;  provided  the  purchase  by  L.  P. 
was  in  good  faith.  And  that  if  it 
was  made  with  any  fraudulent  or 
unlawful  intent,  it  was  incumbent 
upon  the  plainUflb  to  prove  it.        ib 

12.  C.  and  B.  made  their  Joint  and  sev- 
eral promissory  note,  for  |1 800,  pay- 
able to  the  plaintiff,  B.  signing  the 
name  as  surety  for  C.  Subsequently, 
and  after  the  maturity  of  the  note, 
B.  having  failed,  the  plaintiff  applied 
to  C.  for  further  security;  wbere- 
npon  Scott  and  Colt,  at  the  request 
of  C,  severally  signed  the  same  note 
as  sureties,  which  was  again  deliver- 
ed to  the  plaintiff.  Held  thai  Colt 
and  Scott,  upon  signing  the  note,  re- 
spectively became  Jointly  and  sever- 
ally liable  for  the  payment  thereof 
with  C,  the  maker,  and  B.,  the  suro- 
ty,  and  liable  to  be  sued  thereon. 
Jointly  or  severally,  immediately. 
MeVean  t.  Se(fU^  870 

18.  The  plaintiff  elected  to  treat  the 
note  as  a  Joint  note,  by  suing  Scott 
and  Colt  together,  as  Joint  debtors. 
The  defendante,  by  not  pleading 
the  non-joinder  of  C.  and  B.  as  co- 
defendants,  waived  the  objection. 
Scott  having  died,  and  E.  S.  having 
been  appointed  his  administratrix, 
the  court,  on  motion,  ordered  her  to 
be  substituted  as  defendant,  in  the 
place  of  Scott.  Colt  koved  for  a 
nonsuit,  on  the  ground  that  the  suit 
could  not  procMd  against  him  and 
£.  S.  jointly.  SOd  that  the  suit  did 
not  abate  by  the  death  of  Scott,  but 
that  under  the  provision  of  the  stat- 

VoL.  XL VI.  45 


ute,  (1  Je.  8.  port  8,  tide  1,  eh.  7,  %  1,) 
the  action  could  not  proceed  jointly 
against  Cult  and  £.  S.  ib 

14.  That  the  action  was  properly  re- 
vived and  continued  as  against  £.  S. ; 
but  that  this  did  not  entitle  the  plain- 
tiff to  proceed  with  the  action  jointly 
against  Colt  and  £.  S.  lb 

15.  That  the  order  substituting  £.  S., 
in  tlie  place  of  her  intestate,  should 
be  construed  as  allowing  the  suit  to 
proceed  against  her  separately,  in  the 
same  manner,  and  with  the  same  ef- 
fect, as  if  she  had  been  separately 
sued,  or  Scott  had  been  separately 
sued  in  his  lifetime.  ib 

16.  That  this  prevented  the  statute  of 
iimitetions  from  atteching  and  cut- 
ting off  Soou's  estate  fh)m  liability 
on  the  note,  and  accorded  with  and 
carried  out  the  -design  and  intent  of 
section  121  of  the  Code,  to  save  the 
rights  of  parties  in  such  cases.       ib 

17.  That  when  brought  into  court, 
under  the  order,  £.  S.  had  the  right 
to  object  to  further  joint  proceedings 
against  her  with  Colt,  and  to  object 
to  the  recovery  of  a  joint  verdict  and 
joint  Judgment  against  her;  and  that 
the  plaintiff  might  have  been  re- 
quired to  elect  as  against  which  de- 
fendant be  would  proceed,  or  have 
been  allowed  to  sever  in  the  action, 
according  to  section  274  of  the  Code, 
at  any  time  before  the  trial ;  but  that 
ajoint  verdict  against  the  defendants, 
to  be  followed  by  a  joint  judgment, 
waa  erroneous.  ib 

18.  In  an  action  upon  a  promissory 
note,  the  defendants  set  up  as  a  de- 
fense that  the  noto  had  been  paid,  by 
the  assignment  to  the  plaintiff  of  the 
defendants'  interest  in  a  mortgage, 
and  a  guaranty  of  the  payment 
thereof,  under  an  arrangement  that 
tiie  assignment  should  operate  as  a 
payment.  On  the  trial,  the  phuntiff 
alleged,  in  answer  to  the  defense,  that 
it  was  induced  to  take  the  mort- 
gage by  the  ftttudulent  representa- 
tions of  the  defendants  that  the 
mortgaged  premises  were  ft'ee  of  all 
prior  liens,  except  one  specified, 
when  fa]  fkct  they  were  incumbered 
by  another,  of  still  larger  amount, 
which  had  Anop  been  foreclosed  and 
the  lien  of  the  mortgage  assigned 
thereby  cut  off.    EM  that  the  plain- 
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tiff  could  not  take  ad?anUf{e  of  such 
fraud,  because  it  liad  made  uo  offer 
to  put  the  defendants  in  ttatu  quo. 
Tliat  before  it  could  avail  itself  of  the 
fraud  to  avoid  the  effect  of  the  con- 
tract, by  which  the  note  was  claimed 
to  liave  been  paid,  it  was  incumbent 
on  Uie  plaintiff  to  tender  back  the 
guaranty,  and  to  signify  to  tlie  de- 
feudaiits  that  their  interest  in  the 
mortgage  was  not  claimed  under  the 
assignment,  and  was  at  their  dis- 
posal. The  Central  Bank  at  Cherry 
VaUey  v.  Pmdar,  467 

See  AoRBEXEiTT,  2, 

AlTBRATIOK  of  iNBTRUIIElfTg. 

Limitations,  Statute  of,  1,  2. 
USUBT,  1,  2,  8. 


B 


RAILROAD  COMPANIES. 
See  Carriers. 


RECEIPT. 

1.  It  Is  competent  for  parties  to  a  re- 
ceipt to  show  for  what  purpose  it 
was  given;  to  what  fund  it  referred, 
and  to  inquire  into  the  consideration. 
So  fiir,  at  least,  a  receipt  may  be  ex- 
plained by  parol.  Cotbum  v.  Lan- 
nmfff  37 

Z.  Where  plaintiffs,  in  their  complaint, 
state  the  facte  in  regard  to  a  settle- 
ment at  which  a  i-eceipt  in  full  was 
ffiven  by  them ;  and  allege  that  one 
item  was  not  included  in  snch  settle- 
ment, and  waA  not  intended  to  bo,  a 
foundation  Is  thereby  laid  for  an  in- 
vestigation into  the  real  merits  of 
the  transaction,  and  to  authorize  a 
proper  adjudication  in  regard  to  the 
receipt.  ib 


RECEIVER, 

See  Joinder. 
Parties,  2. 


RECORDING  ACTS. 

See  Bona  Fide  Pi7RCBA8BR. 
Mortoaob. 


REMEDT. 

A  remedy  does  not  attach  toaoootraci. 
or  a  right,  but  may  be  repealed  or 
modified.  And  a  statute  altering 
the  remedy  given  by  a  former  atat-i 
ute  simply  changes  the  mode  in 
which  a  oontnict,  or  a  right,  may  be 
enforced.  The  Peo^  ex  reL  Wal- 
ton T,  Carpenter,  6X^ 


RENT, 
See  Lbasb* 

REPLY, 
See  Answer. 


REVIVING  AND  CONHNUINQ 
SUITS. 

See  PBOKiasoRT  Notes,  18, 14. 


RIOTS. 
See  Mobs. 

RIVERS, 
Su  Injitbction,  8  to  7. 

ROCHESTER,  (CITY  OF.) 

1.  The  provisions  of  the  charter  of  the 
city  of  Rdchest^r,  {Lowe  of  1861, 
eh.  148,)  giving  to  the  common  coun* 

,  cil  powf  r  to  i|iake,  continue,  modify 
and  repeal  such  ordinanoee,  by-laws, 
dtc.  as  it  may  deem  deKirable,  to  pre- 
vent the  lumbering  of  streets,  aque^ 
ducts,  wharves,  basins,  slips,  Slc  in 
any  manner  whatever;  to  preserve 
the  Genesee  river,  and  all  canals, 
slips  and  basins  in  the  dty ;  to  pre- 
vent and  punish  the  casting  or  de^ 
jiositing  therein  any  log?  or  other 
floating  matter,  &c. ;  to  prevent  and 
remove  all  obstructions  and  accumu- 
lations of  rubbish,  &c.  therein,  and 
to  punish  the  authors  thereof,  &c. ; 
and  to  impose  sucii  penalties,  not 
exceeding  flOO,  for  any  offense 
against  any  such  ordinance:  and 
declaring  that  "  nothing  in  t)iis  sec* 
tion  contained  shall  be  construed  U» 
authorize  the  conmion  council  or  any 
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of  its  officers,  to  interfere  with  any 
of  the  laws  of  this  state,  Slc.  or  with 
the  acts  and  resrulations  of  the  canal 
board,  in  relation  to  the  Erie  canal, 
or  any  other  caual,"  &c.  were  obvi- 
ously desiftned  by  tho  legiMlature  to 
confer  upon  the  common  council  the 
power  to  make  and  enforce  certain 
rules,  regulations  and  ordinances 
which  they  should  deem  necessary 
and  proper  to  preserve.  Uie  health 
of  the  city,  and  to  maintain  public 
peace  and  good  order  therein.  The 
FeopU  ex  roi.  Fartoru  v.  Bryan,    855 

2.  Accordingly  Ae2tf,  that  an  ordinance 
declaring  it  unlawful  for  the  owner 
of  any  saw  logs,  tiral)er  or  luml)er, 
or  for  their  agents,  to  keep  or  cause 
to  kept  (with  the  exception  sfjecified) 
any  saw  logs,  timber  or  lumber  of 
any  kind,  in  the  Erie  canal  feeder, 
or  any  private  or  public  Jiiasin  ad- 
joining the  same,  in  the  twelfth  ward 
of  Ihe  city,  and  giving  a  penalty  of 
8100  against  any  one  who  shall  be 
guilty  of  violating  the  ab4>ve  provis- 
ions, was  plainly  within  the  powers 
of  the  common  council,  thus  confer- 
red by  the  charter.  ib 

8.  B'eld,  alto,  that  the  conceding  clause 
of  the  section  of  the  charter,  above 
recited,  was  designed  simply  to  pre- 
vent a  conflict  of  the  city  regula- 
tions and  ordinances  with  the  canal 
laws,  or  the  acts  and  regulations  of 
the  caual  board.  ib 

4.  SMf  further,  that  the  police  justice 
of  the  city  6f  Rochester,  under  the 
sixty-flah  section  of  the  city  char- 
ter, which  makes  it  his  duty  to  at- 
tend to  all  complaints  of  a  criminal 
nature  which  may  come  before  him, 
has  jurisdiction  to  hold  cognizance 
of  a  complaint  for  a  violation  of  the 
ordinance  above  mentioned.  ib 


ROCHESTER  AND  GENESEE  VAL- 
LEY  RAILROAD  COMPANY. 

See  CoHSTiTUTioNAL  Law. 


s 


SET  OFF. 

When  mortgagors  have  proved,  in  an 
action  for  surploa  moneys,  that  the 


mortgage  was  usurious  fmd  roid  as 
embracing,  for  a  part  of  its  consid- 
eration, a  prior  usurious  bond  and 
pnortgage,  that  proof  eiititlee  the 
mortgagee  to  have  that  portion  of 
the  consideratiqfi  of  such  mortgage 
which  was  a  valid  pre-existing  loan 
of  money  from  him  to  the  mort^a^ 
gprs,  set-off  against  their  claim  for 
the  surplus  money  for  which  the 
action  was  brought.  McCraney  v. 
Mden,  272 

See  Limitations,  Statittb  of,  1, 1{. 


SHERIFF. 

1.  Where  a  sheriff,  upon  an  execution 
against  the  body,  arrests  the  defend- 
ant, and  negligently  i>ermiUi  him  to 
escape,  and  thep  returns,  upon  the 
execution,  that  the  defendant  can 
not  be  found  in  his  county,  this  is  a 
false  return.  MeArthur  v.  Feaee,  4223 

2.  Such  a  return  fixes  the  bail,  and 
can  not  be  questioned  in  an  action 
against  them,  upon  their  undertak- 
ing. It  can  only  be  questioned  in 
an  action  directly  against  the  sheriff, 
for  a  false  return.  «6 

8.  Such  an  action  may  be  brought  by 
the  bail,  upon  an  allegation  that  in 
consequence  of  tlie  sheriff's  fiilse 
return,  tlioy  were  charged  as  bail, 
and  compelled  to  pay  tlie  judgment. 

ib 

4.  The  rule  is  the  same  where,  although 
the  evidence  does  not  authorize  the 
court  to  assume  that  an  arrest  was 
in  fact  made,  it  cleariy  appears  that 
one  might  and  should  have  been 
made.    Fer  John  box,  J.  ib 

5.  The  neglect  of  a  sheriff  to  retnm  an 
execution  put  into  his  hands  for  col- 
lection, is  an  omission  of  an  official 
duty,  within  the  statute  requiring 
an  action  against  a  sheriff  upon  a 
liability  incurred  by  the  doing  of 
any  act  in  his  official  capacity,  Jbc. 
or  by  tlie  omission  of  an  offidal  duty, 
to  be  brought  within  three  years. 
Feek  v.  HuHburt,  559 

6.  The  cause  of  action  for  omitting  to 
retnm  an  execution,  accrues  the 
moment  the  sixty  dajrs,  within  which 
it  is  to  be  returned,  have  expired. 
The   duty  is   imposed    by  statute^ 
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and  the  mere  omiflsion  to  perfonn 
it  creates  the  right  of  action.  ib 

• 

7.  No  attachment,  or  notice  to  the 
sheriff  to  return  an  execution  in  his 
hands,  is  necessary,  to  gire  the  party 
his  right  of  action.  ib 

Se$  LimTATioNS,  Statutb  op,  6,  7,  8. 


SOLDIERS*  BOUNTIES. 

1.  ^here  the  electors  of  a  town,  at  a 
special  town  meeting  called  for  that 
purpose,  voted  to  raise  a  specified 
sum  for  each  man  who  should  enlist 
and  he  credited  to  the  quota  of 
said  town,  under  a  call  of  the  Presi- 
dent of  the  United  States  for  600,- 
000  men;  SeU  that  an  individual 
who  enlisted,  and  was  mustered  in 
and  credited,  to  the  town,  intermedi- 
ate the  call  of  thte  town  meeting  and 
the  taking  of  the  vote,  was  entitled 
to  the  bounty  which  the  electors 
Toted  to  raise  for  volunteers.  Car- 
v«rv.  (yeque,  607 

2.  SeUf  altOt  that  a  claim  having  been 
made  upon  the  town,  founded  on 
such  enlistment,  which  was  acknowl- 
edged, and  the  amount  of  the  lK)unty 
paid  by  the  town  in  the  obligaUous 
of  the  town  issued  for  that  purpose, 
the  question  of  the  liability  of  the 
town  was  then  ended  and  disposed 
of,  and  the  only  question  remaining 
was,  who  was  entitled  to  the  obliga- 
tions, and  to  the  moneys  afterwards 
paid  thereon.  ib 

8.  Meld,  further^  that  it  was  no  part  of 
the  intention  of  the  electors,  by  their 
action,  to  enable  any  one  to  specu- 
late, by  furnishing  a  substitute  at  a 
less  price,  and  himself  receiving  the 
bounty.  That  the  person  enlisting 
was  entitled  to  the  bounty ;  and  that 
he  having  assigned  to  another,  for  a 

Sood  consideration,  his  claim  to  the 
ounty,  giving  him  an  order  upon 
the  supervisor  of  the  town  for  it,  the 
assignee  of  that  order  might  main- 
tain an  action  against  one  who  had 
gotten  possession  of  the  bonds  issued 
for  the  bounty  and  wrongfully  con- 
verted them,  to  recover  the  posses- 
sion thereof.  ib 

4.  AUo,  held,  that  although  the  recruit 
enlisted  in  anticipation  of  the  boun- 
ty, and  hi  the  expectation  that  it 


would  be  realized  by  him,  yet  after 
he  had  performed  the  oooditkiDS  on 
his  part,  he  had  an  equitable  right  to 
whatever  the  electors  should  deter- 
mine to  give  to  volunteers.  That 
this  was  an  equity  which  he  conld 
sell,  for  a  consideration,  vod  transfer 
to  another ;  and  that  he  having  sold 
and  assigned  such  equity,  the  mo- 
ment the  proceedings  of  the  town 
ripened  into  a  legal  daim  against 
the  town,  it  vest^  as  sudi  in  the 
assignee.  ib 


SPECIFIC  PERFORMANCE. 


8i»  AORBVMJUIT,  7. 


STATUTES. 

1.  Where  a  statute  authorizing  towns 
to  subscribe  for  railroad  stock  de- 
clared that  it  should  be  lawfid  for 
the  commissioner  of  any  town  to 
act,  provided  the  consent  in  writing 
of  a  majority  of  the  tax  payers  ap- 
pearing upon  *'  the  Uut  aeteatmrnt  roU  " 
should  first  be  obtained;  Hdd  that 
tlie  term  "  the  last  assessment  roll,"  as 
used  in  the  statute  and  in  an  amend- 
ment thereto,  had  reference  not  to 
the  passage  of  said  acts,  or  either  of 
them,  but  to  the  roll  next  preced- 
ing the  time  of  acceptance  by  the 
town.  27ie  Town  of  Jhumeobmyh  v. 
Jenkint,  294 

2.  Where  it  was  declared,  by  a  statute, 
(^Lawa  of  1864,  eh.  402,)  that  "  in  any 
case  where  the  commissioner  of  any 
town  atUhorized  to  oubteribe  to  the 
stock  of  the  Albany  and  Susque- 
hanna Railroad  Company,  shall  have 
filed  in  the  clerks'  offices  affidavitB 
of  the  consent,"  &c.  such  proof  by 
affidavits  should  be  valid  and  con- 
clusive to  authorise  the  subscription 
to  stock,  and  the  issue  of  bonds,  not- 
withstanding any  clerical  or  other  de- 
fect in  such  proof  by  affidavit ;  H  wm 
held  that  it  was  only  in  cases  where  the 
commissioner  appointed  for  a  town 
had  authority  to  act  for  the  town,  that 
the  statute  had  application ;  and  that 
the  legislature  did  not  enact,  or  as- 
sun^e  or  intend  to  enact,  that  apy 
affidavits  which  a  compiissioner 
might  have  filed  should  be  valid  and 
conclusive  proof  to  upbpld  sub- 
scriptions, and  legalize  bonds,  with- 
out regard  to  their  contoDts  and 


INDEX. 


709 


whether  the  ooDflents  of  the  tax 
pftyera  had  been  giren  or  not;  but 
only  to  care  deri<^  or  other  defects 
in  the  affidavits  or  proof  of  author- 
ity filed,  in  cases  where  the  power 
had  been  accepted,  the  consents  in 
fact  given,  and,  tmdtr  actual  au- 
thorit^f  stock  had  been  subscribed 
for,  and  bonds  issued.  ib 

8.  The  act  of  March  4, 1868,  amending 
the  several  acts  authorizing  town 
subscriptions  to  the  stodc  of  the  Al- 
bany and  Susquehanna  Railroad 
Company,  and  the  act  of  April  25, 
1864,  amending  the  first  mentioned 
act,  did  not  assume  to  repeal  the 
conditions  precedent  imposed  by  the 
acts  of  1856  and  1857,  or  to  invest  a 
town  with  power,  or  its  commissioner 
with  authority,  to  act  without  the 
assent  of  the  tax  payers  therein  re- 
quired. «ft 

8t$  COVSTITUTIOITAL  LAW. 

Highways,  1, 5,  16, 17, 18. 

Partibs. 

Stbaxboatb. 

TowBB,  6,  7,  8,  10,  11. 


STEAMBOATS. 

1.  The  act  of  congress,  passed  August 
80, 1852,  entitled  "  An  act  to  amend 

.  an  act  entitled  '  An  act  to  provide  for 
the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  pro- 
pelled in  whole  or  in  part  by  steam,' 
and  for  other  purposes,"  was  intend- 
ed to  provide  additional  guards  and 
securities  for  passehgen  who  might 
embark  upon  steam  vessels,  without 
exempting  the  ownen  from  the  liabili- 
ties impoMd  by  the  \eg^  relationship 
which  existed  between  them  and 
passengers.  Swarthout  v.  Tk$  New 
J$rmff  Steamboat  Comptmy^  222 

2.  The  regulations  contained  in  the 
act  did  not  supersede,  and  were  not 
intended  to  supersede,  the  redress 
which  the  common  law  extended  to 
aggrieved  parties,  for  injuries  re- 
ceived, ib 

8.  Accordingly,  a  oerfciflcate  made  by 
an  officer  of  the  government  showing 
that  the  boilers  of  a  steamboat  have 
been  property  inspected  as  directed 
by  the  act  of  congress,  and  showing 
a  compliance  with  the  provisions  of 
the  act  by  the  owners,  wiU  not  ex- 


onerate such  owners  ftt>m  liability, 
in  an  action  brought  by  a  passenger, 
to  recover  damages  for  a  personal 
ii\]ury  occasioned  by  the  explosion 
of  a  boiler.  ih 

4.  In  such  an  action  the  plaintiff  is  en- 
titled to  recover  damages  for  his 
bodily  pain  and  suffering.  ib 


STREAMS. 

Su  AOBBBKBBT,  8. 


STREET. 

Where  one  claims  land  as  having  been 
conve3'ed  to  him  by  implication,  as 
being  a  part  of  a  street  a4Joining  the 
premises  described  in  bis  deed,  he 
can  not  also  insist  that  the  land  is 
not  subject  to  a  servitude  as  such 
street.  It  is  only  by  assuming  that 
it  is  a  street,  that  be  acquires  any 
title  to  the  land  therein.  And  being 
part  of  a  street,  his  title  is  snbjbct 
to  the  easement  over  it.  Wood  v. 
Th€  CUff  of  WUlmmobmyh,  601 


SUBSCRIPTION  PAPER. 

Soe  AORBBMBVT,  8  to  6, 


SUNDAY. 

1.  Traveling  on  Sundays,  except  for 
special  purposes,  and  in  specified  ca- 
ses, being  prohibited  by  statute,  a 
contract  for  the  hiring  of  horses  and 
a  carriage,  made  with  the  knowledge 
that  they  are  to  be  used  for  the  pur- 
pose) of  riding  on  Sunday  to  a  place 
of  resort  for  pleasure,  is  illegal,  and 
the  owner  tan  not  recover  compen- 
sation for  the  use  of  the  property  so 
hhred.    Nodim  v.  BoKtrt^,  59 

2.  But  if  the  hirer  wilUhlly  injures  the 
property,  or  sufibrs  it  to  be  injufted 
through  his  negligence,  the  owner 
may  recover  the  damages  he  has 
sustained.  ib 


SUPPLEMENTARY  PROCEEDINGS 

1.  It  is  not  necessary  that  an  order, 
made  in  supplementary  proceedings, 
directing  a  third  person  to  pay  to 
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the  plidntJir  the  amotmt  <tf  such 
third  person's  indebtedDess  to  the 
Judfiment  debtor,  should  be  senred 
oti  the  latter.    J^fneh  v.  Joknion,    66 

2.  If  a  judgment  debtor  has  notice  of 
an  order  made  by  a  judge,  requir- 
ing a  debtor  of  his  to  appear  and  be 
examined  as  to  his  indebtednes  to 
the  defendant,  an  assignment  of  the 
debt,  subsequently  made  by  the 
judgment  debtor,  to  a  third  person, 
will  not  relieve  the  claim  (W>m  an 
order  directing  the  payment  of  the 
same  to  the  judgment  creditor,      ib 

8.  But  in  the  absence  of  any  proof 
of  notice,  or  of  servioe  on  Uie  par- 
ties of  any  order  restraining  the 
payment  of  the  money,  or  transfer 
of  the  claim,  the  assignee,  if  a  bona 
JIde  holder  for  talue,  should  be  pro- 
tected. If,  hofrever,  the  assignment 
was  made  for  the  pur^iose  of  de- 
frauding the  judgment  creditor,  the 
assignee  will  havo  no  title.  t^ 

4i  Where  the  evidence  as  to  the  bona 
JIdei  bf  the  assignment  is  very  doubtr 
ful,  the  question  should  be  submit- 
ted to  the  jury.  tb 


T 


TAXIJS  AND  TAXATION. 

1.  For  the  purposes  of  the  taxation 
of  his  backing  capital,  the  residence 
of  an  individual  banker,  doing  busi- 
ness under  the  general  oanking  law, 
is  in  the  town  or  ward  8pecified  in 
the  certificate  requii-ed  by  the  stat- 
ute as  the  location  of  his  banking 
office.  In  the  matter  of  Metealf  v. 
Metaenger^  825 

2.  One  assessor,  alone,  can  not  make 
an  asHessment.  ll  must  be  the 
joint  act  of  all,  or  a  majority,  of  the 
assessora.  %b 

Z.  An  assessment  made  by  one  asses- 
sor, only,  is  iri^gular  and  void  &nd 
no  proceedings  for  the  purpose  of 
charging  the  owner  of  the  property 
with  a  contempt  for  not  paying  the 
tax  can  be  founded  upon  it.  ^ 

4.  Neither  an  associated  bank  nor  the 
bank  of  an  individual  banker,  neces- 
sarily continues  its  existence  a»  a 
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banking  tosUtutionj  and  liability  id 
taxation  as  such,  during  tlie  period 
of  six  years  after  the  rt^emption  of 
ninety  per  cent  of  its  circulatAng 
notes,  provided  by  statute  for  dos- 
ing its  banking  business ;  when  it 
permanently  and  deliberately  ceases 
to  transact  regular  and  accustomed 
banking  business,  with  a  view  of 
calling  in  its  circuIaUug  notes  and 
of  ultimately  giring  the  notice  pro^ 
Tided  by  the  first  subdivisdon  of  sec- 
tion 1  of  the  act  of  1859.  {Chap. 
286.)  ib 

5.  When  it  thus  ceases  to  act  as  a 
bank,  it  loSes  its  character  -as  such, 
and  is  2io  longer  one,  except  in 
name.  ib 

6.  Parties  assessed  will  not  be  h6ld 
concluded  S^ainst  alleging  any  ir- 
regularity in  the  assessment,  by 
reason  of  their  not  appearing  at  a 
meeting  of  the  assessors  wliich  it 
does  not  a(/^ar,  and  is  not  alleged, 
was  ever  held,  or  notice  thereof  given.; 

%b 


The  fact  tlitt  a  baiik  owns  stocks^ 
bonds  and  other  securities  of  th^ 
United  States,  in  amount  exceeding 
its  capital  and  surplus  earnings,  and 
that  the  total  value  of  all  its  other 
personal  pro(>ercy  does  not  exceed 
the  amount  of  the  debts  it  owes, 
will  not  exempt  it  from  taxation  on 
account  of  i>eraonal  property,  on  Uie 
ground  that  the  capital  of  the  bank 
is  its  surplus  aHer  paying  all  its 
debts,  and  that  in  the  given  ease  it 
will  require  all  its  fiersOnal  profieriy, 
other  tlian  ita  investments  in  Unifed 
States  securities,  t6  pay  its  debts, 
and  therefore  all  its  capital  is  in 
United  States  securities,  which  are 
not  taxable.  Tke  People,  ex  rel.  Tht' 
Loekport  City  Bank  v.  The  Board  of 
JSdueatitm,  ^.,  588 


8.  The  relator  was  a  bank,  oT^nized 
under  the  general  bankine:  law  of 
1888,  with  a  capital  of  $104,000. 
The  cost  of  its  real  estate  was  about 
114,000.  Its  surplus  profits  were 
about  134,000  or  $85,000;  and  it 
had  about  |208,500  of  United  States 
stocks  or  bonds,  and  had  about 
$65,000  of  other  stocks,  de^nmited 
as  security,  with  the  bank  de(>art- 
ment  of  the  state,  and  about  $120,000 
of  United  States  stocks.  It  held  and 
owned  stocks  and  bonds  and  other 
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securities  of  the  United  States,  to  an 
amount  exceeding  its  entira  capital, 
including  all  its  surplus  profits, 
earnings  and  reserved  funds;  and 
the  total  value  of  all  iU  other  per- 
sonal property  and  estate  did  not 
exceed  the  amount  of  debts  due 
from  the  bank.  The  bank  was  as- 
sessed, on  account  of  its  personal 
propeity  or  estate,  the  sum  of 
1102,400,  being  as  alleged.'the  whole 
amount  of  its  capital  stock  paid  in, 
and  of  all  its  surplus  profits  or  re^ 
served  funds,  less  ten  per  cent  there- 
of, after  deducting  therefrom  the 
value  of  its  real  estate.  Held  that 
.  the  relator  not  having  shown  that 
any  of  its  capital  stock  was  invested 
in  United  States  securities,  or  that 
it  was  assessed  for  any  part  of  its 
property  invested  in  such  securities, 
was  not  entitled  to  a  writ  of  man- 
damm,  commanding  the  assessors  to 
amend  the  assessment,  and  the  as- 
sessment roll,  by  striking  therefrom 
the  assessment  of  the  bank  for  or 
on  account  of  personal  property,  ib 

9.  The  provision  of  the  statute  requir- 
ing assessors  to  set  down,  in  the  as- 
sessment roll,  the  fhll  value  of  all 
the  taxable  personal  property  of  the 
person,  after  deducting  the  Just  debts 
oUfinff  by  hiany  (1  JZ.  S.  891,)  has  no 
relation  to  the  taxation  of  moneyed 
corporations.  ib 

10.  The  effect  of  the  decision  of  the 
Sapremo  Court  of  the  United  States, 
in  the  cases  of  The  Feqpk,  ex  rel. 
The  Bank  of  the  Commomoealth  v.  The 
Commiuicneri  of  A*ee»inent»  ^.  m 
yew  York,  and  The  Same  ex  rel.  The 
Bank  of  Cotnmeree  v.  The  Same^  (2 
Wal.  200,)  was  neither  more  nor  less 
than  that  the  state  can  not,  by  any 
system  of  taxation,  assess  and  tax 
the  securities  of  the  United  States, 
whethef  held  or  owned  by  corpora- 
tions or  individuals;  nor  can  such 
holder  and  owner  be  taxed  oh  account 
of  such  securities,  or  their  value,  ib 

11.  That  decision  does  not  declare  the 
act  of  the  legislature  "in  relation  to 
the  taxation  of  moneyed  corpora- 
tions and  associations,"  passed  April 
29,  1863,  {Lowe  of  1863,  p.  435,)  to 
be  unconstitutional.  The  effect  of 
the  decision,  however,  may  be  to 
annul  the  act,  and  render  it  inope- 
rative in  cases  where  the  capital  of 
the  bank  is  wholly,  or  in  part,  in- 


vested in  the  securities  of  the  United 
States.  In  such  cases  the  statute 
might,  perhaps,  be  impincticable. 
Or  possibly  our  Courts  would  hold 
the  statute  operative  to  the  extent 
of  the  capital  stock  not  invested  in 
United  States  securities.  Fer  Mar- 
vin, J.  ib 

12.  The  capital  of  the  Exchange  Bank 
at  L.  was  $150,000;  tlie  value  of  its 
real  estate  was  87000 ;  and  its  surplus 
earnings,  less  the  ten  per  cent,  were 
841,151.16.  Its  state  stocks  and 
bonds  and  mortgages  deposited  with 
the  superintendent  of  the  bank  de- 
partment, amounted  to  818,800,  and 
its  United  SCates  stocks  so  deposited 
amounted  to  $82,000.  Its  other 
bonds  and  mortgages  amounted  to 
114,000.  It  held  and  owned,  in  all, 
872,000,  United  States  stocks.  The 
total  value  of  all  its  (>ersonal  prop- 
erty and  effects,  eiLclusive  of  the 
stocks,  bonds  and  other  securities 
of  the  United  States  held  and  owned 
by  it,  did  not  exceed  the  sum  of 
$112,000,  over  attd  above  the  debts 
due  and  owing  by  it.  It  was  as- 
sessed, on  account  of  its  petsonal 
property,  for  8165,980.  Held  that 
the  proper  mode  of  assessment  was 
adopted,  under  the  act  of  the  legis- 
lature of  1868,  relative  to  the  taxa- 
tion of  moneyed  corporations,  &c ; 
that  is,  by  taking  ihto  the  account 
the  capital  stock,  the  Value  of  the 
real  estate,  and  the  surplus  earnings 
less  the  ten  |)er  cent ;  and  that  upon 
this  principle  the  assessment  was 
not  excessive.  The  People,  ex  rel. 
The  Exchange  Bank  at  Loekport  v.  The 
Board  of  Education,  ^.,  598 

18.  Beld,  alto,  that  it  was  incumbent 
upon  the  bank  to  show  that  the  as- 
sessment included  and  operated  up- 
on, a  portion  of  its  property  invest- 
ed in  United  States  securities ;  and 
that  this  not  having  been  shown,  no 
case  was  made  for  a  tnandamue,  di- 
recting the  assessors  to  correct  the 
the  assessment  roll  for  personal 
property,  by  redudng  the  amount 
therein,  firom  |166,980  to  |112,000. 

ib 


TENDER. 

1.  In  order  to  constitute  a  valid  tender, 
it  must  be  proved  that  there  was  a 
production  of  the  money,  and  an 
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actual  offer  of  !t  to  the  creditor ; 
unless  it  be  shown  that  the  latter 
dispensed  with  it  by  some  positive 
act  or  dedaraUon.    Strong  r.  Blake, 

227 

2.  It  is  not  enough  that  the  debtor 
had  the  money  in  his  pocket,  and 
informed  his  creditor  that  he  was 
ready  to  pay,  without  offering  to 
do  so  \  nor  that  he  retained  it  in  an 
envelope  which  was  ehown  to,  or 
shaken  at,  the  creditor.  ib 

8.  There  must  be  an  actual  offer  or 
presentation  of  the  money,  so  that 
the  creditor  can  take  it.  ih 

4.  Where  a  creditor,  on  being  informed 
by  a  person  that  he  had  come  to 
make  a  tender,  referred  him  to  his 
attorney,  saying  his  office  was  open 
and  it  was  but  a  step,  without,  how- 
ever, refusing  to  receive  the  money, 
or  interposing  any  objection,  or  in- 
timating in  any  way  that  the  presen- 
tation of  the  money  was  not  re- 
quired ;  Hrid  that  this  did  not  amount 
to  a  waiver  of  the  production  and 
offer  of  the  money.  ih 

6.  Where  the  proof  as  to  the  actual 
tender  of  money  is  contradictory, 
and  the  court  finds  adveniely  to  the 
defendant,  if  there  is  amne  evidence 
to  sustain  that  finding,  it  mu«t  be 
considered  as  final  and  conclusive. 

ib 

TOWNS. 

1.  To  subscribo  for  railroad  stock  or  to 
.  purchase  stock,  and  become  a  mem- 
ber of  a  corporation  and  issue  its 
bonds  therefor,  is  not  one  of  the  gen- 
eml  powers  possessed  by  towns.  The 
Ibt^M  of  IHtanetburjfh  v.  Jenkins,   294 

2.  Before  a  town  can  become  bound 
by  persons  assuming  to  act  as  its 
officers  for  that  purpose,  the  author- 
ity for  such  action  must  have  been 
conferred  by  the  legislature,  and  ac- 
cepted by  the  town.  ib 

8.  Such  power  may  be  conferred  upon 
towns ;  and  when  conferred,  and  ac- 
cepted by  a  town,  it  may  be  exercis- 
ed by  officers  or  commissioners,  as 
shall  be  specified  in  the  act.  ib 

4.  But  acceptance  by  the  town  can  not 
be  forced.    A  town  can  not,  by  mere 


legislative  enactment,  be  compelled 
to  subscribe  for  the  stock  of  a  private 
corporation,  or  to  issue  its  bonds  in 
payment  for  such  subscription,  any 
more  than  can  an  individual.  ib 

6.  The  authority  to  grant  the  power, 
and  declare  the  mode  of  acceptance, 
is  with  the  legislature;  but  the 
option  .of  acceptance  is  with  the 
town.  ib 

6.  Where  the  power  to  subscribe  for 
the  stock  of  a  railroad  company,  and 
issue  bonds  in  payment,  is  offered  to 
a  town,  by  an  act  of  the  legislature, 
such  power,  until  aooeptod  in  the 
mode  specified  in  the  act,  has  no 
vitality,  and  all  action  in  the  matter, 
in  the  name  of  the  town,  is  without 
authority,  and  void.  ib 

7.  If  the  mode  of  acceptance  spedfied 
is  by  the  written  consent  of  a  ma- 
jority of  the  tax  payers,  a  consent 
in  that  form  is  a  condition  precedent 
to  vitality  in  the  power.  ib 

8.  The  appointment  of  a  oommtaaloiier, 
by  the  town,  to  execute  the  act,  if 
the  same  shsill  be  accepted,  is  not  an 
acceptance  of  the  power.       •         ib 

9.  A  town  may  sue  and  be  sued,  in  all 
controversies  between  it  and  others, 
and  in  all  litigations  must  sue  and  be 
sued  by  its  name;  except  where  offi- 
cers are  specially  authorized  by  law 
to  sue  in  Uieir  name  of  office,  for  its 
benefit.  ib 

10.  A  town  may  mahitain  an  action  to 
restrain  the  negotiation  of  bonds  issu- 
ed in  the  name  of  the  town  by  a  per- 
son assuming  to  act  as  its  commis- 
sioner, in  payment  for  subscriptions 
to  stock  of  a  railroad  company; 
where  the  statute  under  whidi  the 
bonds  purport  to  be  issued  declares 
that  "  all  bonds  issued  by  the  com- 
missioners of  the  several  towns  shall 
be  binding  upon  the  town,"  &c.  "  in 
the  .hands  of  bona  JIde  holders  and 
owners,"  Ac  and  there  is  conse- 
quently a  color  of  liability  against 
the  town.  ib 

11.  If  a  statute  authorizing  a  town  to 
take  stock  in  a  railroad  corporation, 
and  issue  its  bonds  therefor,  has  not 
been  accepted  by  the  town,  nor  the 
conditions  precedent  requisite  to  au- 
thorise the  commissioner  of  the 
town  to  subscribe  for  stock,  and  is 
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sue  bondSi  oompKed  with,  the  com- 
missioner is  not  the  agent  of  the 
town,  nor  authorized  to  act  for  it,  or 
in  its  behalf,  in  the  premises;  and 
his  subscription  fbr  stoclc,  and  issue 
of  bonds,  in  the  name  of  the  town, 
will  be  unauthorized  acts,  and  whol- 
ly void.  And  no  subsequent  statute 
can  legalize  such  bonds,  or  ftnake 
tiiem  binding.  ib 

8e$  Statvtis. 


TRESPASS. 

1.  In  trespass  all  who  aid  or  assist  are 
principals.  Hence  one  who  directs 
the  imprisonment  of  another  is  guilty 
of  the  imprisonment.  Qrem  t.  Ken- 
nedy, 16 

2.  Where  a  superintendent  of  police 
tells  the  officer  who  has  made  an  ar- 
rest to  take  the  prisoner  back  and 
lock'  him  up,  in  contemplation  of 
law  he  does  the  act  which  the  officer 
does  in  following  the  direction.       tb 

8.  He  is  not  permitted  to  show  that 
the  act  was  not  the  consequence  of 
the  request,  which  the  law  adjudges 
to  be  pArt  and  parcel  of  tile  act 
itsell  tb 

4.  He  can  not  direct  a  trespass,  and 
after  its  commission  escape  upon  the 
ground  that  the  officer  violated  his 
duty  in  obeying  the  direction.        ib 

6.  Where  land  is  not  in  the  actual  pos- 
session of  the  owner,  but  is  occupied' 
by  tenants  or  lessees,  at  the  time  of 
the  oemmission  of  trespasses  there- 
cm,  the  owner  can  only  recoTer  for 
such  trespasses  as  are  injurious  to 
the  inheritance.  Wood  ▼.  The  City  of 
WiBiameburfh,  601 

A*  HlOBWATS,  19k 

TRUSTS  AND  TRUSTEES. 

See  Accomrr. 

IsjuNCTioir,  1,  2i 


USURt. 

1.  The  mere  ftict  that  a  promissory 
note,  payable  in  the  dty  of  New 


York,  ts  made  and  discounted  in  the 
country,  and  a  portion  or  the  whole 
of  the  proceeds  paid  to  the  borrower 
in  a  draft  upon  the  city,  at  the  usual 
price  or  charge  for  city  drafts,  does 
not  render  such  note  usurious.  The 
Union  Banko/SoehetUr  ▼.  Grdjfory,  96 

2.  Perhaps  the  note  might  be  held  to 
be  usurious  if  both  the  place  of  pay- 
ment thereof  and  the  purchase  of  the 
draft  were  made  the  conditiott  of  tlie 
loan.    Fer  Johnson,  J.  ib 

8.  l^nt  where  nothing  of  that  kind  is 
shown,  and  for  aught  that  appears  in 
the  finding  of  fticts,  the  borrower 
desired  a  draft  on  the  city  for  his 
own  convenience,  if  the  fkct  was 
otherwise,  it  is  for  the  defendant 
alleging  the  usury  to  prove  it.        ib 

4.  Where  a  mortgage  on  lands  fai  Wis- 
consin and  the  bond  accompanying 
the  same,  executed  in  New  York, 
were  alleged  to  be  usurious,  hetd 
that  a  party  asserting  the  validity  of 
the  securities  was  bound  to  prove 
what  the  statutes  of  Wisconsin  re- 
specting usury  were,  at  the  time  the 
securities  were  executed,  or  abide 
the  presumption  that  such  statutes 
were  in  accordance  with  our  own. 
McCrmtey  v.  Aiden,  272 

5.  Had  such  bond  and  mortgage  been 
executed  in  Wisconsin,  perhaps  the 
presumption  would  have  been  that 
they  were  valid.  But,  being  for 
flOOO,  upon  a  loan  of  only  6900; 
HM  that  they  were  void  by  the 
common  law ;  and  thaty  having  been 
given  in  New  York,  it  was  for  a 
party  asserting  their  validity  to  show 
that  the  statutes  of  Wisconsin  au- 
thorized the  lender  to  take  a  bond 
and  mortgage  for  flOOO,  upon  a  loan 
of  only  6900.  ib 

6.  If  a  bond  and  mortgage  are  usurious 
and  void,  a  subsequent  bond  and 
mortgage,  for  which  the  fbnn^r  se- 
curities constitute  the  greater  por- 
tion of  the  consideration,  will  also 
oe  usurious  and  void.  t} 


f. 


tJsurious  interest  can  Hot  be  recov- 
ered back,  ej^cept  under  the  statute. 
if  the  action  to  recover  it  back  is 
not  brought  within  the  time  pre- 
scribed by  the  statute,  Viz.  one  year 
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from  the  Ume  of  payment,  it  can  not 
he  suataiued.    J^alen  ▼.  Jotmrnm^     22 

Se0  AcTiov, 
Pabtibs, 
Pbomissobt  Notbb,  d. 


VAN  BENSSELAER  LEASES. 
See  Lbabb. 


VENDOR  AND  PURCHASER. 

1.  Of  land. 

1.  A  pnrchaser,  by  the  pai^hase,  and 
payment  of  the  pntie,  of  land,  ao 
quires  the  entire  equitable  title,  and 
the  vendor  fiuly  holds  the  naked 
legal  title,  without  any  real  interest, 
in  trust  for  him,  and  can  not  conve}^ 
it  to  another  without  liis  cousentr 
And  if  such  consent  is  neter  in  fact 
given,  the  title  will  not  itass  from 
Uie  vendor,  by  his  conveyance  to 
another.    Fonda  v.  Sa^e^  109 

2.  Ofehattde. 

2.  Upon  a  sale  of  barley  by  M.  to  D. 
for  cash  on  delivery  at  th^  store- 
house of  G.,  it  ^08  agreed  the  money 
should  be  leil  by  D.  with  G.,  to  pay 
the  price.  1?be  purchaser  did  not 
attend  in  (veraon  to  the  receiving  and 
measuring  of  the  grain,  but  had  a 
clerk  or  ag^nt  there  fur  that  purpose. 
HM  that  a  demand  of  the  motiey, 
of  such  clerk  or  agent,  was  suffi" 
cient ;  and  that  it  was  not  necessary 
for  the  vendor  to  go  in  search  of  the 
pnrchaser,  himself,  to  make  the  de- 
mand of  him.    Morgan  v.  Gregg^  183 

8  Hdd,  aliOy  that  the  clear  Intent  of  the 
contract  was  that  the  money  should 
be  at  the  place  of  delivery ;  and  if  it 
was  not  there,  the  purchaser  was  in 
default,  unless  the  vendor  waived 
that  condition.  That  whether  he 
waived  it  or  not,  depended  on  his 
intent  at  the  time  of  the  delivery; 
and  that  it  was  a  question  of  fact  for 
the  jury.  ih 

4.  Hdd,  further,  that  the  fact  that  the 
grain  was,  as  the  same  was  delivered 
from  day  to  day,  at  the  storehouse 
of  G^.,  put  into  bins  in  which  other 


barley  of  D.  Iras  being  ^^1^  at  the 
same  time,  was  not  such  an  admix- 
ture of  the  grain  as  to  make  the  own- 
ers thereof  tenants  in  o(»mmon ;  no 
such  teuailcy  being  contemplated, 
and  the  adinixture  being  for  no  such 
purpose.  ih 

L  And  thai  if.,  notwithstanding  the 
admixture  of  the  barley  delivered  by 
him,  with  barley  delivered  by  others, 
did  not  lose  his  ownership,  but  re- 
mained owner  of  the  quantity  deliv- 
ered, as  though  it  had  not  been  so 
mixed.  That  he  had  the  right,  as 
against  D.,  and  consequently  as 
against  G.,  his  bailee,  to  take  that 
amount  from  the  common  bulk;  and 
that  hence  G.,  in  denying  that  right, 
and  refusing  to  permit  him  to  bare 
his  own,  was  guilty  of  converting  it, 
so  as  to  entitle  M.  to  his  action.     H 

6.  The  rules  of  law  deduced  from  the 
maxim  tavwt  nnptor  liave  reference 
generally,  and  more  paiticularly,  to 
the  eoHdition  of  personal  property, 
sold  by  one  party  to  another,  dark 
V.  SankiH:  570 

7.  The  general  rule  is  that  the  par- 
chasei*  is  bound  to  examine  and  as- 
certain the  defects  in  the  thing  sold, 
and  unless  there  is  some  misrepre- 
sentation, or  artifice,  to  disgnise  it, 
or  some  warranty  as  to  its  qualities 
or  character,  the  vendee  is  bound  by 
the  contract,  notwithstanding  there 
may  be  intrinsic  defects  and  vices  in 
it,  known  to  the  vendor  and  ub- 
known  to  the  vendee,  materially 
affecting  its  value.  ih 

S,  The  maxim  of  eatfeat  emptor  has  no  ap- 
plication to  cases  of  aduai  euccemftd 
fraud  practiced  by  tlie  vendor  upon 
the  vendee.  wb 

9.  The  question  whether  the  vendee 
was  actually  deceived  by  the  repre- 
sentations or  acta  of  the  vendor 
16  always  open.  If  he  was  not  de- 
ceived by  the  representationa  of  the 
vendor,  though  they  were  &]8e,  then 
he  has  no  cause  of  action.  ih 


10.  On  a  sale  of  certain  leases,  or 
hold  estate,  by  the  defendant  to  the 
plaintiffs,  the  former  represented  and 
stated  that  the  property  rented  for 
$4000  yearly,  and  a  written  state- 
ment was  produced  by  the  defend- 
ant, of  the  rents  to  be  received  from 
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th»  pfoperty^  footing  &t  about  that 
amount.  This  statemeut  contained 
a  fiBt  of  the  leases,  and  the  amount 
of  rents  resowed.  Among-  the  leases 
therein  specified  was  a  lease  to  the 
Buffalo  and  Lake  Huron  Railway 
Company,  for  ten  years,  at  a  yearly 
rent  of  9600.  Nearly  seven  years 
and  ten  mouths  of  tlie  term  were  un- 
expired. In  fact  the  rent  to  accrue 
upon  that  lease,  thereafter,  was  only 
1111.11,  annually,  the  sum  of  $5000 
having  been  already  paid  upon  such 
lease,  and  indorsed  thereon,  accord- 
ing to  the  terms  of  payment  speci- 
fic therein.  Heidf  that  notwith- 
standing the  lease,  with  the  indoree- 
ments,  showed  that  05000  of  the 
rent  was  payable  at  two  specified 
periods  prior  to  the  sale  of  the  lease 
to  the  plaiutifltij  and  that  the  same 
had  been  paid^  when  due,  leaving 
only  a  yearly  rent  of  111.11  to  be 
paid  in  future;  and  assuming  that 
under  ordinary  circumstances  it 
would  have  been  the  duty  of  the 
plaintiffii  to  examine  the  lease  as- 
signed, to  see  whether  it  cohtained 
any  special  Ornnusual4>rovi8ions;  yet 
that  the  fraudulent  acts  and  repre- 
sentations of  the  defendant  were  well 
calculated  to  satisfy  them,  and  to 
cause  them  to  omit  such  examina- 
tion; and  that  the  plaintiffs  having 
been  actually  deceived  and  defraud- 
ed by  means  of  such  repre!ientations, 
an  action  lay,  for  damages.  Qbovbr, 
P.  J.  dissented.  ib 

11 .  HeU,  qUo,  that  the  right  of  the  plain- 
tiffs to  recover  did  not  dl^pend  upon 
their  care  and  prudence  in  examin- 
ing the  lease,  in  respect  to  the  rents 
reserved,  and  the  payments  that  had 
been  already  made.  ib 

12.  That  they  had  a  right  to  rely  up- 
on the  representations  made  by  the 
defendant,  that  the  rents  reserved 
amounted  to  94000,  annually  ,  and 
that  to  make  up  this  sum,  the  annual 
rent  on  the  railroad  lease  was  |600.  ib 

18.  That,  in  other  trords,  the  omission 
of  the  plaintiffs  to  examine  the  lease 
and  the  receipts  upon  it  was  not 
such  negligence  as  •  would  deprive 
them  of  a  right  of  recovery.  ib 

14.  That  the  ftct  being  established,  by 
the  undisputed  evidence,  the  ques- 
tion wheuier  the  omission  of  Uie 
Elaintiff^  to  examine  the  railway 
saae  involved  such  a  want  bf  care 


and  pradence  as  to  defeat  their  right 
to  recover,  was  a  question  of  law  to 
be  decided  by  the  courts  and  should 
not  have  been  submitted  to  the  jury. 

ib 


W 

WAIVER. 

No  Implied  waiver  cati  be  intended  of 
an  irregularity  or  ottaission  of  which 
the  parties  had  ho  notice,  or  (([ 
which  they  can  not  be  charged  with 
notice.  ITie  PtopU,  ex  rel.  The  ConCr 
of  Highway$  tf  the  IbtMl  of  Cohodon 
V.  Comor^  -  888 

WIDOW. 
See  DbbD)  10. 

Hub  BAB  O  AVD  WiFB,  1,  2,  8. 


WILL. 

1.  JtuUe  of  ConetrueHen. 

1.  In  construing  wills,  the  courts  take 
notice  of  the  natural  relations  in 
which  the  testator  stands  to  the  ob- 
jects of  his  bouuty,  and  of  the  mode 
in  whidi  the  law  would  dispose  of 
the  entate  in  case  he  had  died  with- 
out indicating  his  purposes;  and 
thus  they  will  interpret  the  will  by 
these  considerations  and  legal  dis- 
positious^  unless  such  interpretation 
should  be  otrercome  by  extrinsic 
facts  clearly  existing  and  obvious  to 
the  mind  of  the  testator,  or  by  the 
explicit  and  unmistakable  teims  of 
the  will.     Clark  v.  Zffheh,  68 

2.  When  the  word  "heirs"  is  used  in 
a  will,  and  there  are  no  other  words 
to  control  the  piesumption,  the  legal 
inference  is  that  it  is  "  nomen  eolke- 
tivum;^*  that  it  designates  the  per- 
sons whom  the  law  appoints  to  suc- 
ceed to  the  inheritance  in  cases  of 
intestacy;  and  that  legatees  thus 
designated  take  by  representation, 
ahd  not  in  their  Own  right.  ib 

8.  Although  a  different  intentiotl  may 
be  inferred,  and  a  different  rule  of 
distribution  may  be  applied;  when 
the  word  "  childreh"  is  used  instead 
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of  heira,  and  in  the  abiance  of  any 
thing  to  control  the  division,  it  may 
in  such  caMs  be  jmt  eapitm^  yet  even 
then  if  the  intention  can  be  collected 
from  the  will  that  the  children  of  a 
deceased  party  are  to  lake  as  a  class, 
they  will  be  adjudged  to  take  per 
^irpm,  ih 

4.  In  all  the  cases  In  which  it  is  held 
that  where  a  gift  is  made  to  one 
person  standing  in  a  certain  relation 
to  the  testator,  and  to  the  children 
or  heirs  of  another  person  standing 
in  the  same  relation  to  him,  the  oen- 
eflciaries  take  per  capita,  it  will  bo 
found  that  the  words  "  to  be  equally 
divided,"  or  "  in  equal  shares,"  or 
words  of  similar  import,  have  also 
been  employed  in  the  will,  and  have 
been  deemed  by  the  courts  of  con- 
trolling significance  in  ascertaining 
and  determining  the  intent  of  the 
testator.    Fer  Bacov,  P.  J.  ib 

6.  So  fkr  is  it  fW>m  being  the  establish- 
ed rule  that  where  a  residuary  be- 
quest is  made  to  A.  and  the  heirs  of 
B.  without  further  description,  limi- 
tation or  direction,  the  legatees  all 
Ukt  per  capita,  it  may  be  affirmed 
that  even  in  the  case  where  the 
words  "equally  to  be  divided"  are 
used,  the  courts  will  avail  themselves 
of  any  other  language  in  a  will  which 
may  indicate  a  different  intention  on 
the  part  of  the  testator,  and  one 
more  consonant  with  natural  im- 
pulses, to  abandon  the  rule  of  dis- 
tribution per  et^fiia;  or,  as  the  books 
express  it,  xx]xm  "  a  faint  glimpse  of 
a  contrary  intent."  Fer  Bacon,  P.  J. 

ib 

2.  Qmairuetim  of,  in  particular  eaeee, 

6.  A  testator,  by  the  seventh  clause  of 
his  will,  devised  as  follows :  *'  I  give, 
devise  and  bequeath  the  balance  of 
my  property,  real  and  personal,  to 
my  brother  James  Lynch  and  to 
the  male  heirs  of  my  brother  John 
Lynch,  deceased,  except  that  Den- 
nis Lynch,  one  of  said  heirs,  is  to 
receive  no  part  whatever,  but  the 
same  is  to  be  divided  among  the 
other  male  heirs  of  said  John  Lynch, 
deceased."  BeU,  that,  by  the  true 
construction  of  this  clause,  James 
Lynch  was  entitled  to  one  half  of 
the  residuary  bequest,  and  the  male 
heirs  of  John  Lynch,  excluding 
Dennis,  were  entitled  to  the  other 
half;  and  that  the  distribution  was 


to  be  made  per  tiirpee,  and  not  per 
capita.     Clark  Y,  Lynch,  68 

7.  The  introductory  part  of  a  will 
contained  these  words :  "  As  for  my 
woridiy  estate,  after  my  decease,  be 
disposed  of  in  manner  following." 
By  the  third  clause,  the  testator 
gave  and  bequeathed  to  his  son  F., 
without  words  of  perpetuity,  **  thirty 
acms  of  laud  on  which  he  now  lives, 
my  young  black  mare,  $200  in  six 
months  atler  my  decease,  and  one 
sixth  part  of  the  personal  property 
not  otherwise  disposed  of."  By  ihe 
fourth  clause  he  gave  and- bequeathed 
to  his  son  J.  tiie  home  fiirm,  and  a 
share  of  the  personal  estate,  in  pre- 
cisely the  same  language  with  the 
bequest  to  F.,  but  subject  to  a  charge 
thereon.  There  was  no  residuary 
clause,  in  regard  to  the  real  estate, 
as  tliere  was  in  respect  to  the  per- 
sonal. Held  that  looking  at  the  en- 
tire will,  it  was  clear  the  testator  in- 
tended to  give  to  his  son  F.  an  estate 
in  fee  simple  in  the  twenty-nine 
acres,  altliough  there  were  no  words 
of  per|>etuity  in  the  devise.  Hmrhe 
y.  Slaght,  470 

8.  Held,  ofao,  that  although  J.  took  a 
fee  in  the  home  farm,  by  reaaon  of 
the  chai^  annexed  as  a  proviso 
to  the  gift,  this  did  not  affect  the 
devise  to  P.  by  way  of  operating  to 
enlarge  the  estate  he  would  take 
otherwise.  But  that  that  circum- 
stance might  properly  be  referred 
to,  as  evipcing  an  intention  on  the 
part  of  the  testator  to  make  a  final 
and  complete  disposition,  by  his 
will,  of  his  entire  property,  leaving 
no  residue  or  remainder.  A 

9.  A    will    contained    the    following 
clause:   "After   the  death  of   my 
said  wife  L.,  it  is  my  will  and  my  order 
that  all  my  real  and  personal  estate 
and  property  of  every  kind  and  na- 
ture and  description  shall  be  sold 
by  my  executors,  and  that  the  pro- 
ceeds thereof  be  paid  over  to  the 
following  named  charitable  societies, 
in  four  equal  portions."    Then  fol- 
lowed provisions  giving  to  his  exec- 
utors, in  trust  for  each  of  said  so- 
cieties, one  fourth  part  of  the  whole 
of  such  proceeds.    Held  that  the  be- 
quests to  the  several  societies  men- 
tioned were  not  of  the  land  itself,  as 
land,  but  merely  of  the  proceeds  of 
the  land  after  sale,  upon  Uie  death 


of  the  testator'a  widow.  And  that 
upon  the  well  established  rule  of 
equitable  coDTeraion,  those  bequests 
were  gilts  of  money,  instead  of 
land.  ^ 

10.  A  devise  and  bequest  of  all  the 
rest,  residue  and  remainder  of  the 
testator's  estate,  both  real  and  per- 
sonal, to  his  two  children,  "  subject, 
nevertheless,  to  the  dower  and 
thirds"  of  his  wife,  gives  the  widow 
no  interest  in  the  personal  property. 
a  Kara  v.  Ikver,  609 

8.  Competency  of  tettator, 

11.  The  propositions  concurred  in  and 
adopted  by  a  majority  of  the  judges, 
In  DeUt/Od  v.  Patiah,  (26  K  Y,  Rep. 
P,)  furnish  a  safe  and  reliable  guide 
in  cases  of  a  similar  character ;  and 
in  testing  the  question  of  the  capa- 
idty  of  a  testator  to  make  a  testa- 
Doentary  disposition  of  his  estate,  it 
Is  not  essential  for  courts  to  extend 
their  inquiiy  beyond  the  rules  stated 
in  that  case.  Per  Miller,  J.  JBan 
V,  Snyder,         ^  280 

12.  The  rule  established  in  Stewart  v. 
liepenard,  (26  Wend,  256,)  must  be 
considered  as  qualified  by  the  propo- 
sitions adopted  by  a  majority  of  the 
court  in  Detajittd  v.  Parith,  (26  N,  F. 
Sep,  97,)  ib 

18.  Henoe  the  true  question  to  be  de- 
termined, in  similar  cases,  is  Whether 
the  te«^ator  was  eompoe  mentis,  at  the 
time  of  the  execution  of  the  will  in 
question,  as  those  terms  are  used  in 
Uieir  fixed  legal  meaning.  ib 

14.  The  legal  presumption  is  that  every 
man  is  eompoe  mentie;  and,  most  usu- 
ally, the  burden  of  proof  that  he  is 
non  eompoe  mentie  rests  with  the  party 
who  alleges  that  condition  of  mmd. 

ib 
4.  StatuU  of  1860. 

15.  The  statuite  of  1860,  relating  to 
wills,  (Zate9  of  1860,  eh.  860.)  whiph 
provides  that  "no  person  having  a 
husband,  wife,  child  or  parents  shall 
by  his  or  her  last  will  and  testa- 
ment devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  sci- 
entific, religious  or  missionary  soclr 
ety,  association  or  corporation,  in 
trust  or  otherwise,  more  than  one 
half  part  of  his  or  her  estate  after 
the  payment  of  his  or  her  debts,*' 
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and  declares  that "  such  devise  or  be- 
quest shall  be  valid  to  the  extent  of 
one  half  and  no  more,"  had  a  ftr 
broader  and  more  general  design 
than  the  protection  and  assistance 
of  certain  specified  relatives  of  a 
testator,  and  looks  rather  to  the  es- 
tablishment of  a  general  public 
policy,  than  to  *the  advancement  of 
private  personal  interests.  Sarrit 
V.  Slaffht,  470 

16.  Accordingly  hddihtX  any  heir  at  law 
of  a  testator,  entitled  to  share  in  the 
estate,  in  case  of  the  failure  of  the 
will,  or  the  establishment  of  its  in- 
validity in  whole  or  in  part,  on  the 
ground  that  some  of  its  provisions 
are  in  violation  of  the  above  statute, 
may  come  into  oourt  for  a  construc- 
tion of,  and  an  abjudication  upon 
such  will.  ib 


6.  Who  may  eentett, 

17.  Where  a  testator  dies  leaving  a 
widow,  but  no  child  or  parents,  and 
the  widow  has  no  interest  in  raising 
the  objection  that  some  of  the  de- 
visee of  the  will  are  void  under  the 
act  of  1860,  a  sister  of  the  testator, 
who  is  one  of  his  heirs  at  law  and 
interested  in  the  remainder,  aft^r  iJie 
determination  of  a  life  estate,  may 
contest  the  validity  of  the  will  on 
that  ground,  and  maintain  an  action 
to  have  tlie  validity  of  the  disputed 
provisions  abjudicated  upon  and  d»- 
termined.    Borrit  v.  Siayhi,         470 

iSMliracrBAvci  (Firi.)I. 


WINE  PLANTS. 

1.  Wine  plants,  growing  upon  a  ikrm, 
are,  as  between  landlord  and  tenant, 
personal  property,  and  the  latter  has 
a  right  to  remove  them.  Wmter- 
mute  V.  Ziyht,  ^  278 

2.  If  the  tenant  executes  a  mortgage 
upon  such  plants,  the  same  Is  valid, 
as  between  the  parties  to  it,  and  will 
enable  the  mortgagee,  by  foreclosure 
and  sale,  to  acquire  the  mortgagor's 
right  of  removal.  ib 

See  DKsn,  16, 17, 18, 19. 


WITNESS. 

1.  In  an  action  against  an  executor, 
the  plabtiff  can  not  be  permited  to 
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testify,  as  a  witness  in  his  own  be- 
half, to  what  passed  between  him 
^  and  the  deceased,  in  her  lifetime ;  nor 
'  to  testify  that  certain  conversations 
did  not  occur  between  him  and  the 
deceased.    Cf0rk0  y.  Smithy  30 

S{.  It  matters  not  whether  the  object 
of  the  testimony  is  to  prove  the 
afflrmatire  or  a  negative.  ib 

8.  The  objection  that  the  alteration  of 
the  law  admitting  parties  as  witness- 
es, has  rendered  the  books  of  a  party 
unnecessary  as  evidence,  even  if  it 
bad  that  effect  in  other  cases,  does 
not  apply  where  the  other  party  is 
dead ;  because  in  sudi  a  case  he  can 
not  testify.  tb 

4.  The  law  does  not  presume  that  a 
person  of  mature  age  whose  general 
character  has  been  notoriouMly  bad, 
up  to  within  a  period  of  five  years, 
has  reformed,  so  as  to  have  acquired 
an  unimpeachable  reputation,  since 
that  time.  Reformation  may  be 
shown  in  answer  to  the  attack,  bat 
the  law  will  not  presume  it  in  ad- 
vance.   Xathbun  V.  Sou,  127 

6.  On  the  trial  of  a  cause,  a  party 
offbred  to  prove  the  general  charac- 
ter of  a  witness  when  he  resided  in 
the  town  of  A.,  by  a  person  who 
new  liim  there,  some  five  years  be- 
he  triaJ.  The  evidence  was 
to,  on  the  ground  that  the 
sought  to  be  impeaclied  had 
had^^^i^ed  residence  in  another 
last  three  or  four  years, 
evidence  should  be  di- 
is  present  character,  at 
his  present  resideace, 
the  impeaching  witness 
pretend  to  know  any  thing, 
^t  a  decision  excluding  the 
'ence  was  clearly  erroneous,      ib 

6.  A  party  can  not  prove,  by  a  witness 
himself,  and  by  other  parol  testi- 
mony, that  the  witness  has  been 
convicted  of  a  felony  and  sent  to  the 
state  prison.  The  record  is  the  best 
evidence,  in  such  a  case.  ib 

t 

7.  Parol  evidence  to  prove  that  a  wit- 
ness has  been  an  inmate  of  a  state 
prison,  is  not  admissible;  that  not 
being  evidence  of  general  charac- 
teri  bat  pf  some   particular   fact, 
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which  can  never  be  resortsd  to  by  a 
party  attacking  the  credibility  of  a 
witness.  A 

8.  The  Code  of  Procedure  has  not 
changed  the  common  law  rule  that 
probibits  a  wife  from  testifying, 
after  the  decease  of  her  husband, 

,to  declarations  made  by  him  to  her 
when  no  other  person  was  present. 
Xe^tor  V.  JJimmiei,  158 

9.  Hence  a  wife  suing  for  dower  in 
the  land  of  her  decease  husband, 
can  not  be  allowed  to  teetiiy  to  what 
her  husband  said  to  her,  in  bis  life- 
time, while  they  were  alone,  tending 
to  show  that  a  deed  executed  by 
him,  under  which  the  defendant 
claimed,  was  not  delivered  to  the 
grantee  until  after  he,  the  grantor, 
was  married  to  the  plaintiff.  ib 

10.  In  sucb  an  action  it  is  competent 
for  the  defendant  to  prove  the 
declarations  of  the  grantor,  made 
after  his  marriage  to  the  plaintifT  to 
the  effect  that  sdbh  deed  was  de- 
livered before  he  married  the  plain- 
tiff. •» 

11.  In  an  actioi)  by  a  husband,  to  re- 
cover damages  for  alleged  criminal 
conversation  between  tlie  defendant 
and  the  plaintiff's  wife,  where  no 
divorce  has  been  obtained,  the  wife 
is  incompetent  to  testify  as  a  witness 
to  any  fact  in  the  case.  OarpmUr 
V.  Whu,  291 

12.  Hence,  she  is  not  a  competent 
witness  for  the  plaintiff,  to  prove 
the  criminal  intercourse  of  the  de- 
fendant with  her,  alleged  in  the 
complaint.  ib 

18.  The  Code  of  Procedure  does  not 
apply  to  such  a  case,  for  the  rea- 
son that  the  wile  is  not  a  party 
to  the  actioiv,  ib 

14.  There  is  no  earn  that  hoMs  that 
the  husband  ipay  call  his  wife  as  a 
witness  to  prove  any  Mtertt  &ct,  pot 
known  to  any  other  person,  in  an 
action  brought  by  him  fbr  his  awn 
benefit,  to  which  she  is  not  a  pai^> 
Ftr  Balcok,  J.  ^ 
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